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Wednesday, June 17, 2020
Mexico: President More Radical, Investor-Hostile 

Mexican president increasingly more radical and investor-hostile.

BY JOACHIM BAMRUD
 
This month marks the first 18 months of Andres Manuel Lopez
Obrador (popularly known as AMLO) as president of Mexico.

While the first year was tough enough for local and foreign investors, the past
six months have become even worse, as AMLO has mismanaged the COVID-
19 pandemic, refused to provide any major stimulus to companies and
continued to worsen the business environment for local and foreign private
companies.

All this as Mexico is suffering its worst economic crisis in modern times. The
economy declined 0.1 percent last year and another  2.2 percent in the first
quarter -- the worst result since the 2009 global crisis, according to new,
official data, El Financiero reports.  It also marks the fourth time there was a
decline in quarterly growth during the government of AMLO, who assumed
office in December 2018.  The International Monetary Fund estimates
Mexico’s economy will plunge 6.6 percent this year, although some private
sector economists – including at Bank of America – predict a 10 percent drop,
according to Milenio.

Whether using the IMF or Bank of America estimate, Mexico will see the worst
economic decline in all of Latin America outside of the shattered Venezuela,
according to a Latinvex analysis of data from the IMF.

AMLO’s changes to renewable energy regulations caused condemnation from
the US, Canadian and European Union embassies and chambers. And the
American Petroleum Institute now complains of systematic discrimination
against US fuel companies in favor of state oil company Pemex. (See Mexico:
US Energy Sector Complains of Discrimination).

AMLO has made Pemex the cornerstone of his energy policies despite that it
continues to be the worst money-loser in Latin America, according to the new
Latinvex 500. (See Latin America: Profits Plunge on Pemex)

The Pemex losses of $18.4 billion last year were twice as high as the losses in
in 2018. In addition to covering those losses, Mexico now also is spending
another $18 billion on AMLO’s three controversial pet projects – a $8 billion
Pemex refinery, a $6.5 billion Maya Train and a $3.5 billion airport. The
refinery and airport are seen as massive potential failures, while the Maya
Train cost is questioned amidst the serious economic crisis Mexico is
suffering.

Meanwhile, AMLO is also pressuring big foreign companies to pay more taxes
despite the economic crisis and fallout from COVID-19.

https://www.elfinanciero.com.mx/economia/contraccion-economica-de-mexico-en-primer-trimestre-es-menos-profunda-de-lo-previsto
https://www.milenio.com/negocios/coronavirus-economia-mexico-caera-10-preve-bofa
http://latinvex.com/app/article.aspx?id=4696
http://latinvex.com/app/article.aspx?id=4690
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Last month, Walmex (the Mexican unit of US-based retailer Walmart) agreed
to pay $370 million to settle a criminal complaint over the strategy used to
minimize its profits from the 2013 sale of a restaurant chain, Bloomberg
reported.

The agreement has raised concerns for chief financial officers and auditors,
who fear the government could turn threats of prosecution and public shame
on them, and many are rushing to settle tax disputes, according to the report.

Coca-Cola bottler and convenience store operator Femsa and IBM followed
with settlements of $398 and $31 million, respectively.

Canadian mining company First Majestic Silver has asked Canada's
ambassador to Mexico to intervene in an escalating tax dispute with President
Andres Manuel Lopez Obrador's government Reuters reports. The Vancouver-
based company, which owns several mines in Mexico, disputes
reassessments issued by Mexico’s tax authority totaling $209.2 million.

And just before the COVID-19 pandemic hit Mexico, AMLO held a highly
questionable “referendum” on US-based Constellation Brand’s new $1.4billion
plant being built in Mexicali.

Only about 4.6% of Mexicali’s electorate participated in the March vote,
according to employers’ confederation Coparmex. That followed the sham
referendum in October 2018 on cancelling Mexico City's partly finished, $13
billion airport in the Texcoco area.

In this interview, Mexican attorneys  Luis Rubio Barnetche (executive
partner of the Mexico City office of Holland & Knight)  and Juan Francisco
Torres Landa, (Managing Partner of the Mexico City office of Hogan Lovells)
share their insights with Latinvex on what the impact has been of AMLO’s
recent policies.  

 
ENERGY POLICY FALLOUT

Latinvex: How much damage has AMLO’s energy policies done?

Torres Landa: Huge damages. The most important one is to the country's
credibility as a place where rule of law prevails, and where in spite of changes
of government the fundamental decisions adopted at one time will not be
modified in a process that is far away from anything resembling due process.
 
Mexico had effectively converted its economy in the past few decades to not
be reliant on oil production and diversify into other energy sources and to
become a manufacturing base given its North American trade partners and
others in many jurisdictions. The long-term of that success requires continuity
and investment in reliable energy sources. Mexico had successfully thrown
down legal obstacles to open the hydrocarbons and energy sectors to private
investment.
 
The first positive results of those moves had been already seen with the
reduction of electricity costs, the reduction of fossil fuel power plants, the
growth of many wind and sun electricity farms, the development of new oil
fields not depending on Pemex's capabilities, and the interest of many
investors in upstream, midstream and downstream activities.

https://finance.yahoo.com/news/walmart-buckled-mexico-tax-claim-204458556.html
https://www.reuters.com/article/us-mexico-femsa/mexicos-femsa-says-will-pay-398-million-in-taxes-idUSKBN23536I
https://www.hklaw.com/en/news/intheheadlines/2020/06/mexican-president-says-ibm-settled-tax-dispute
https://uk.reuters.com/article/us-first-majestic-mexico/canadas-first-majestic-taps-diplomat-to-resolve-mexico-tax-dispute-idUKKBN23J347
https://www.reuters.com/article/us-mexico-economy-referendum/mexican-referendum-rejects-u-s-modelo-brewer-in-new-investment-blow-idUSKBN21A3R1
http://latinvex.com/app/section.aspx?id=295&g=1
http://www.latinvex.com/app/section.aspx?id=354&g=1
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All of this huge progress is now at great risk given the nationalistic, backward-
looking and centralized decisions by the federal government. Immediate
damages are evident, but the mid to long term adverse consequences could
be exponential considering energy shortages, costs increases, power
shortages, and a huge environmental damage.

Rubio: So far the Government of Mexico has avoided the emergence of some
disputes on the basis of negotiation and by reaching agreements (as
happened in the case of the negotiation of gas pipeline contracts between
CFE and various investors). Nonetheless,  the truth is that whenever the
government faces greater liquidity problems, as is bound to happen, such
negotiation and agreement strategies will no longer exist.

In the case of the changes implemented in the energy sector, what we have
seen on the part of this Government are continuous and repeated attacks to
dismantle the legal framework that have been in place since the last
administration. For example, regulation that allowed for the participation of the
private sector in activities that were previously restricted to the government
and that forced the large energy monopolies of the Mexican State (Pemex and
CFE) to compete under controlled market rules.

This attempt to regain control in the energy sector and to vindicate the position
of Pemex and CFE, has been materialized mainly through the issuance of new
regulations. Said regulations undermine or nullify the rules and conditions to
the detriment of investors in the sector. The most recent example are the
Agreements issued by the National Center for Energy Control and by the
Ministry of Energy, affecting the renewable energy sector and which are
currently being disputed within the Mexican courts.

These decisions are undoubtedly affecting not only the image of the President
and his government, but in general, they affect the image of the country vis-à-
vis business circles and foreign investment exporting governments.

However, the most worrying aspect is that the President does not seem to
care about this loss of prestige and remains rigid in his speeches of economic
and social well-being, all of which are far from reflecting the reality.

CONSTELLATION LAWSUITS?

Latinvex: Do you expect a wave of lawsuits over Constellation and the recent
changes in renewable regulations?

Torres Landa: Absolutely. The very damaging effects of these decisions will
not stand without a challenge and a significant problem of a huge economic
liability for Mexico.  What began with the cancellation of the Texcoco airport,
then became a trend of destroying valuable and solidly structured investment
projects. The desire by AMLO to prove his authority and his willingness to
adopt decisions that his predecessors would have never considered resulted
in him cancelling key projects without legal support.
 
Both the Constellation plant cancellation and the recent ban on renewable
energy projects have created important cases where investor claims will be
filed against Mexico for what can be seen from many kilometers away as
completely arbitrary and illegal decisions. There are some specific injunctions
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that have been secured in the renewable energy front and Constellation is
involved in some negotiation discussions with the federal government.
 
However, it would seem that the federal government is adamant about not
walking away on what they decided, which if confirmed will likely trigger the
investor treaty claims to materialize, exposing Mexico to claims that will likely
go into the thousands of billions dollars in redress claims. Not a pretty picture,
and one that can only be seen as radical and self-inflicted wounds. A terrible
and huge price to pay for a series of political force shows for no good reason.

Rubio: In the style of the populist rulers, AMLO has used mechanisms that,
far from being true democratic exercises, have been used to legitimize the
government’s plans, projects and actions. A prime example of this have been
the public consultations undertaken by his government.

For the purposes of the Constellation Brands case, it is worth considering that
within the Mexican legal framework there is a clearly established mechanism
to carry out public consultations. In fact, the specific regulation was amended
last year under the express request of the President himself. In this sense, it
would have been expected that the consultation made against the brewery
would be developed within this legal framework.

However, this did not happen and said consultation was, instead, carried out
on the basis of certain powers granted to the Ministry of the Interior
(Secretaría de Gobernación) which were not regulated or provided for in
Mexican law. This, in turn, resulted in the cancellation of a project which was
based on consultation more political than legal.

Considering that the current Government will undoubtedly continue to use
these types of mechanisms at its convenience, and bearing in mind that in
Mexico a large number of local and international defense mechanisms are
available, an increase in disputes against the Government is certainly
foreseeable and expected.
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