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Introduction 

Modeled on the American Constitution of 1787, the National Constitution of 
Argentina (the Constitution) created a dual judicial system based on federal 
courts and provincial and state courts.  

Federal courts execute their powers throughout the national territory in respect 
of certain matters provided for in Section 116 of the Constitution and in matters 
under the jurisdiction of the federal government.  

Provincial courts execute their powers through judicial organs in each province. 
Their jurisdiction includes the knowledge of all matters governed by common 
and local law, within the limitations established by Section 75(12) of the 
Constitution (naturalization, nationality, bankruptcy, counterfeiting of currency 
and public documents of state, and matters that require the establishment of trial 
by jury). 

Hierarchy of Courts 

In General 

The judiciary is one of the three powers in Argentina and is composed of the 
Supreme Court and other lower courts at both the federal and provincial levels, 
as provided for in the Second Part, Third Division, of the Constitution. 

Judges are appointed by the President of the Argentine Nation with the Senate’s 
accord, on the basis of a list of selected candidates forwarded by the Judicial 
Council and compiled through public tender. The Judicial Council is a body 
with multisectoral representation, which has direct control over judges and 
judicial administration. Judges remain in office ‘during their good behavior’ and 
can only be removed by a special jury composed of legislators, judges, and 
lawyers in case of serious breaches. 

Federal Justice 

According to Section 116 of the Constitution, the Supreme Court and lower 
federal courts are empowered to decide cases related to matters governed by the 
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Constitution, national laws (except cases which correspond to the provincial 
courts), and international treaties; cases concerning ambassadors, public 
ministers, and foreign consuls; cases related to admiralty and maritime 
jurisdiction; cases in which Argentina is a party; and actions arising between 
two or more provinces, between one province and the residents of another, 
between the residents of different provinces, and between one province or its 
residents against a foreign state or citizen. 

Supreme Court 

The Supreme Court is the highest court in Argentina and has original 
jurisdiction in certain matters that are stated in Section 117 of the Constitution. 

The Supreme Court also is the last determining instance through appeal when the 
case raises a federal matter which entails the need to decide on a dispute between 
two laws of the same or different rank or disputes related to international treaties. 

Judicial Council 

The Judicial Council is regulated by a special law enacted by the absolute 
majority of all members of each House of Congress. It is responsible for the 
tender selection of judicial candidates and for judicial administration. The 
Judicial Council also administers the judicial branch, oversees the judges, and 
establishes the mechanism for removal of judges by a special jury. 

Provincial Courts 

Argentina has a different judicial system in each of its provinces, according to 
the provincial constitutions. 

Each of the provinces of Argentina provides for the administration and 
organization of the regular courts within its territory, based on the autonomy 
granted by Section 5 of the Constitution. In addition, each of the provinces has 
its own judicial system for the provincial courts. 

Establishing Jurisdiction 

Territorial Jurisdiction  

Claims over Property  

In General. When property rights are the subject of a claim, the National Civil 
and Commercial Procedural Code (NCCPC) distinguishes between claims 
involving real estate and claims involving movable property. 

Real Estate. When exercising claims on real estate, the competent court will be 
the one where the property is located. When there are several properties or a 
single property that is situated in different jurisdictions, the competent court will 
be the one where any of the properties (or part of a property) is located, provided 
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that the defendant is domiciled there. If this condition does not apply, the 
competent court will be the court of one of the places where any of the 
properties is located, at the plaintiff’s choice. 

According to Section 5 of the NCCPC, the same rule applies to possessory 
claims, injunctions, domain restrictions and boundaries, sharecropping 
(medianería), declaration of acquisitive prescription, surveying (mensura), 
demarcation, and condo division. 

The validity of the principle forum rei sitae, stated in Section 5 of the NCCPC, 
finds its basis in the reasonable assumption that the local judge where the real 
property is located is the most able to resolve the conflict because of his 
proximity to the evidence and the object of the claim. 

Movable Property. When exercising claims on movable property, the 
competent court will be the one of the place where the property is located or 
where the defendant is domiciled, at the plaintiff’s choice. This choice is given 
to the plaintiff due to the ease with which movable property can be transported 
from one place to another and the fact that the movable property is usually 
located at the domicile of the defendant. 

However, when exercising claims on both real estate and movable property, the 
competent court is the one of the place where the real property is located. 

Personal Claims  

It is a general principle that jurisdiction is defined by the place where the parties 
have chosen to carry out their obligations (forum solutionis). This principle 
applies when the parties have expressly designated the place where the contract 
must be fulfilled and also when the place of performance is implied in the 
contract. In the latter case, it is part of the judge’s function to interpret the will 
of the parties in this regard, on the basis of the evidence submitted during the 
trial. 

If the parties have not designated the place of fulfillment of the contract either 
expressly or implicitly, the NCCPC assigns competence, at the plaintiff’s 
choice, to the court located where the defendant is domiciled or the court of the 
place where the contract must be fulfilled, provided the defendant is present 
there. 

In this manner, jurisdiction may be stated according to the domicile of the 
defendant (actor sequitur forum rei). This rule is based on reasons of justice, to 
avoid the inconvenience and expense usually involved in removing the 
defendant from the courts of his domicile while the merits of the claim made by 
the plaintiff are yet to be proved. In case the defendant’s domicile is not known, 
the plaintiff can sue him at a court of the place of the defendant’s last known 
residence. 

The territorial jurisdiction for the collection of commercial documents depends 
on the type of documents that are the subject of the claim. For bills of exchange, 
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the competent court is determined by the place designated for payment and, in 
absence of this special designation, by the place mentioned alongside the name 
of the drawee.1 

For promissory notes, the competent court is determined according to the place 
indicated in the document. In the absence of any special indication, competence 
is determined by the place where the document was created.2 For checks, the 
competent court is determined by the place of the drawer’s or the relevant 
bank’s domicile.3 

With regard to jurisdiction in personal claims in general, the NCCPC establishes 
that when there are several defendants and the claim involves indivisible 
obligations or joint obligations, the plaintiff can chose to file his claim at a court 
located at the domicile of any of the defendants. 

The NCCPC provides for competence in specific cases of personal claims 
with patrimonial content. In an action for rendering of accounts, the 
competent court is that of the place where the accounts should be rendered; if 
this has not been previously determined, the plaintiff may choose the 
competent court as the one where the administration is domiciled or where 
the main property was administered. The same rule is applicable in actions 
for approval of accounts, except that when it is not specified where this 
should occur, the plaintiff may choose the competent court as the court of the 
creditor’s domicile.4 

In claims for payment of taxes or fines and unless otherwise stated, the plaintiff 
may choose the competent court as the court of the place where the property or 
the activity taxed is located or subject to inspection, registration, or examination; 
the court of the place where the taxes should be paid; or the court of the debtor’s 
domicile. 

In claims derived from corporate relations, the competent court is that of the 
place of the registered corporate domicile. If the corporation does not require 
registration, the competent court is that of the place specified in the contract or, 
if applicable, the place of the corporate head office.5 

In claims for payment of common expenses of real estate under the scope of the 
horizontal property regime6 or claims arising from the application of that 
regime, the competent court is that of the place where the property is located. 

Divorce and annulment claims and claims that relate to the effects of marriage 
must be made before the court located at the place of the last address of the 

                                                 
1 Decree-Law Number 5965/63, s 2 and National Civil and Commercial Code, s 2658. 
2 Decree-Law Number 5965/63, s 102. 
3 Law Number 24452, Annex I, s 3 and National Civil and Commercial Code, s 2658. 
4 National Civil and Commercial Procedural Code, s 5. 
5 National Civil and Commercial Procedural Code, s 5(11). 
6 The horizontal property regime is governed by Law Number 13512. 
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marital home or the court located at the domicile of the defendant spouse. 
Section 5 of the NCCPC provides that in proceedings for declaration of 
incapacity, insanity, or deaf-mutism, the competent court is the one of the 
domicile of the alleged incapacitated or disabled person or, failing that, the place 
of his residence. 

Subject Matter Jurisdiction 

The ordinary competence of the courts of the Federal Capital is primarily 
divided into five areas: civil, commercial, labor, social security, and criminal 
law. The knowledge of issues related to civil, commercial, and labor law 
corresponds respectively to the courts of first instance and chambers of 
appeals in civil, commercial, and labor matters, while matters related to 
social security are under the exclusive competence of the respective 
chamber. 

Federal courts of first instance in civil matters decide all matters governed by 
civil law and also claims where the Municipality of the City of Buenos Aires is a 
party, except for criminal and administrative litigation; in claims for 
compensation for damage caused by wrongful acts; and in contractual 
relationships between professionals and their clients, for which only participants 
in activities regulated by the State may be considered professionals.7 

Federal courts of first instance in commercial matters have jurisdiction in all 
matters governed by commercial laws, as well as in reorganization and 
bankruptcy proceedings; in civil and commercial actions emerging from the 
pledge registry;8 and in proceedings arising from hiring of work and services 
and standard contracts in which the rules of hiring of work and services are 
applicable when the employer is a businessman or a registered commercial 
company. However, when a person is sued in these kinds of claims because 
of his professional responsibility, the case corresponds to civil courts. 

The jurisdiction of the Labor Court of the Federal Capital is determined by 
Section 20 of the Law on Organization and Procedure of the National Labor 
Court,9 which stipulates the competence of the Labor Court in all contentious 
cases — regardless of who the parties may be, including the State and its 
autarchic departments, the Municipality of the City of Buenos Aires, and any 
public agency — for claims or counterclaims based on employment contracts, 
collective labor agreements, arbitration with the effectiveness of collective 
agreements, labor laws or regulations of labor law, and causes between workers 
and employers on the basis of an employment contract. 

Consequently, conflicts that arise between the employer and the employee as 
a result of the violation of a current labor law, which have been raised by one 
or more of the employees or by the respective trade union body in the 

                                                 
7 Decree-Law Number 1285/58, s 43. 
8 Decree Number 15348/46, ratified by Law Number 12962. 
9 Law Number 18345. 
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exercise of their representation, fall within the scope of competence of the 
Labor Court. 

However, the Labor Court has no jurisdiction over the so-called ‘conflict of 
interests’ which arise from establishing new working conditions by creating or 
modifying an existing standard rule in the interest of a group of workers as an 
entity. In Argentina, this kind of legal conflict is solved in the administrative 
instance involving the Ministry of Labor or through the conclusion of 
agreements between professional associations of workers’ and employers’ 
representatives. 

In Argentine law, an employment contract involves the provision of services 
fulfilled under a dependency relationship and for a certain remuneration, 
regardless of the nature of the employer’s activities (commercial, civil, 
industrial, or rural) and the form of remuneration (monthly, daily, or by 
piecework). 

Given the latest amendments incorporated by the Argentine government, it is 
worth mentioning that Law 26.853 (the new Law) was published in the Official 
Gazette and entered into force on 17 May 2013. The new Law creates (i) the 
Federal Chamber of Cassation in Contentious Administrative Federal Matters, 
(ii) the Federal and National Chamber of Cassation on Labor and Social Security 
Matters, and (iii) the Federal and National Chamber of Cassation in Civil and 
Commercial Matters. 

The new chambers of cassation will be a new instance of access to justice before 
reaching the Supreme Court of Justice. The chambers will decide on the appeal 
remedies of cassation, unconstitutionality, and revision filed against final 
judgments issued by the National Federal Chambers of Appeal with jurisdiction 
on these subject matters. 

Their legal establishment has been debated in the judiciary scope. 
Proponents of these new chambers argued that their purpose is to unify 
conflicting jurisprudence issued by the Federal Courts of Appeals as the 
latter usually resolve different controversies by applying opposite standards 
in comparison to other courts in the same grade and subject to competence 
criteria, creating legal uncertainty about rights of the parties involved in a 
lawsuit.  

However, there are legal practitioners who are against their creation, claiming 
that it violates the principle of celerity that should operate in legal procedures. 
The main argument they expose is that one more instance is added in civil, 
commercial, labor, and administrative proceedings, generating the enlargement 
of the respective trials.  

Moreover, it is said that the chambers hinder access of the parties to the 
Supreme Court of Justice by adding a new procedural requirement to appeal 
before it. In any event, these Chambers have not yet been organized or 
conformed. 
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Transfer of Venue 

In General 

The NCCPC allows the transfer of venue only in property claims and only by 
the agreement of the parties to the relevant contract. The transfer of venue by 
law operates in accordance with the principles of connection of causes and 
ancillary jurisdiction.  

Connection of Causes 

Connection of causes exists when two or more claims share some elements 
(purpose or cause) or when two or more claims are linked by the nature of the 
issues involved. 

The first scenario allows a transfer of venue based on the need to avoid 
conflicting sentences. The second scenario brings about a transfer of venue due 
to the convenience factor, by which the court which decides on a determined 
claim also decides on cases related to the matters at issue in that claim due to its 
knowledge of the factual and evidentiary material. 

Ancillary Jurisdiction  

Ancillary jurisdiction allows a court that has jurisdiction in cases involving a 
universal process (such as succession or bankruptcy) to also hear claims related 
to the assets or rights of that universal process.  

Ancillary jurisdiction finds its basis in reasons of convenience and the general 
interest of justice; for instance, a judge who has knowledge of and jurisdiction in 
cases involving the levy, assessment, and transfer of goods is the most 
competent to decide on related claims.  

Service of Summons and Writs 

In General 

Service of summons and writs can be classified as explicit (when it configures 
an effective act of transmission) or notional (when the act of transmission is 
presumed verified). 

The NCCPC stipulates the following explicit means of service: by judicial 
notice, notarial record, telegram (with a copy certified by a notary public and 
with return receipt), notary letter with return receipt, publication, personal 
notification (with a signature to verify receipt), and through publication by way 
of radio and television. Notional service of summons and writs are by automatic 
notification (ministerio legis). 

Automatic Notification 

Automatic notification occurs on certain days prefixed by law: on the Tuesday 
or Friday following the day when the ruling was issued, even assuming that the 
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party has no effective knowledge of the decision in question. The foundation of 
this system lies in the need to avoid the delays that arise in relation to judicial 
notices. Rulings are automatically notified when the judge has expressly stated 
that they will be so notified. 

Personal Service by Judicial Notice 

Personal service by judicial notice occurs at the domicile of the party or his 
lawyer. Section 136 of the NCCPC10 states that only the following resolutions 
can be notified by personal service: 

• Notification of the claim and, if applicable, of the counterclaim; 

• A resolution that orders the notification of the objections expressed by one of 
the parties and the resolution that resolves them; 

• Commencement of trial and the scheduled date of the preliminary hearing; 

• An order that the case will be resolved in a summary judgment, unless this 
order is issued in the preliminary hearing;  

• Resolutions ordering injunctions or fines not established directly by law, 
preventive measures or their amendment or adjournment, or which provide 
for the resumption of legal periods suspended indefinitely, or which apply 
disciplinary measures; 

• A resolution that announces the return of the case file to the court; 

• The first ruling handed down after a case file has been returned to the court or 
on which no action has been taken for three months; 

• Orders requiring service of an application for reversal of an attachment 
without the need for filing a motion for intervention; 

• The inclusion of third parties in the action; 

• Resolutions that are issued as a result of a procedural act performed within 
statutory limits; 

• Final judgments and interlocutory rulings and their reasoning, with the 
exception of rulings that declare the expiration of the action because of 
negligence of one of the parties; 

• A ruling denying extraordinary recourses; 

• In case of disqualification of the judge or acceptance of a plea stating the 
incompetence of the court, the notification of a ruling on the new judge 
intervening in the procedure; 

• An order on notification of a motion to dismiss for failure to prosecute or on 
the grounds of the lapse of the statutory deadline; and 

• All other resolutions where the court orders its notification by judicial 
notice. 

                                                 
10 Amended by Law Number 25488. 
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Personal Service in Court 

As stated under Section 143 of the NCCPC, service in court takes place when a 
litigant who acts without professional representation or the lawyer who 
represents the litigant is given an opportunity to review the file and 
acknowledges that he has been notified about the corresponding resolution. This 
notification must be indicated in the file by the administrative secretary, along 
with the date, and must be signed by the applicant. 

Publication of Edicts 

Section 145 of the NCCPC stipulates notification through edicts when notifying 
a party whose address is uncertain or unknown. For such purposes, the person 
serving the notice must state under oath that he has made unsuccessful efforts at 
attempting to locate the address of the person who is to be served. 

Pursuant to the NCCPC, edicts must be published in the Official Gazette and in 
a newspaper with wide circulation in the place of the last known residence of the 
person who is to be served; if his last residence is unknown, the edict must be 
published in a newspaper with wide circulation in the place where the trial court 
is located. 

In a succession procedure, however, when the expenses incurred in the 
publication of edicts are excessive, the notifications may be at the court’s 
expense. Notification by way of broadcasting through radio has been 
incorporated in the NCCPC as an innovative measure at the national level. 
Although the system had already been adopted by some provincial codes, it is 
hardly ever used because of its high costs. Law Number 25488 added the 
provision of notification through television. 

Notifications by radio and television proceed only by request in all cases where the 
NCCPC authorizes the publication of edicts. As in the case of edicts, the 
resolution will be deemed notified the day after the last radio or television 
broadcast. 

Ascertaining Applicable Law 

Hierarchy of Laws 

Because of the dual judicial system adopted by the Constitution, there are two 
legal regimes in juxtaposition: the federal legal regime originating from the 
federal government and the provincial. 

To avoid friction and antagonism between these two regimes, the Constitution 
has demarcated the competences of the national and local public authorities. 
These competences respond to an established order: the Constitution, the 
provincial constitutions, the laws issued by the National Congress and the 
provincial legislatures, the regulatory decrees of the Executive Power, the 
general municipal ordinances, police edicts, and the regulations of the Supreme 
Court and the Chamber of Appeals (when establishing general rules). 
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Territorial Application of Laws 

In principle, Argentine laws are of territorial applicability, as provided in 
Section 4 of the National Civil and Commercial Code (“NCCC”), which states 
that laws are binding on all who habit the territory of the Republic, whether 
citizens or foreigners, domiciled or transients, although special laws may 
determine the contrary. Territorial application of laws is therefore the general 
rule. 

Application of Foreign Law 

The NCCC regulates the application of foreign law in our country from Section 
2594 and on. It is provided that application of legal rules connected to various 
national legal systems will be determined in accordance with treaties and 
international conventions in force in Argentina. In the absence of international 
public law sources, Argentine private international law shall be applied. As a 
consequence, it is important to highlight the following statements: 

• Although the parties may allege or prove the existence of an applicable 
international ruling, judges shall determine its content in accordance with the 
foreign justice’s interpretation. If they are not able to fulfill that commission, 
Argentine legislation must be used to solve the relevant case.  

• If foreign legislation is applicable to a legal issue, private international law of 
its country of origin will be also applicable to that case unless the alien 
regulation establishes the contrary.  

• In the event the parties choose the application of a foreign law, the national 
legislation of the State of origin of that rule will be also applicable although 
they are able to express their objection to it.  

• In case there are any international binding rules (ius cogens) that oblige the 
Argentine State, the parties shall not request the application of foreign laws 
that are in conflict with them. 

• The provisions of applicable foreign law should be excluded when they lead 
to solutions incompatible with the fundamental principles of public policy 
underlying the Argentine legal system.  

Special and General Laws 

The general principle states that a special law prevails over a general law. 
Conversely, it is understood that a general law may not prevail over a special 
law unless the derogation of the special law is clearly implied in the purpose or 
spirit of a newer general law. 

Chronological Principle 

A general law supersedes a previous law of the same nature, even in relation to 
the secondary rules of the old law. 
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Principle of Non-Retroactivity of Laws 

Section 7 of the NCCC states that from the time of its entry into force, a law 
applies even to the consequences of the relations and existing legal situations 
under an existing law. However, new laws have no retroactive effect, regardless 
of whether or not they are of public order, except when the law specifies 
otherwise. However, the retroactivity established by law may not, in any 
circumstances, affect rights protected by constitutional guarantees. 

In this context, the principle of non-retroactivity of the law becomes a 
constitutional requirement in two situations: first, when the retroactive 
application of the law would result in impairment of the right to enjoy private 
property; second, in respect of criminal laws. On several occasions, the Supreme 
Court has ruled that the National Congress or provincial legislatures cannot 
issue laws which affect patrimonial rights. This is derivative of the hierarchical 
order of the law. 

Commencing Action 

Complaint 

In General 

The complaint is the written pleading that formulates one or more of the 
plaintiff’s claims and which initiates the action. The contents of the complaint 
should detail the various elements composing the claim. 

Section 330 of the NCCPC states the elements the complaint must include: the 
plaintiff’s name and address; the defendant’s name and address; the cause of the 
action, precisely described; the facts the complaint relies upon, clearly 
explained; the rights, set out concisely, avoiding unnecessary repetition; and the 
request, in clear and positive terms. 

Law Number 24573 established mandatory mediation prior to any trial before 
the ordinary civil and commercial courts of the Federal Capital (City of Buenos 
Aires). Under this Law, before legal proceedings are initiated, the court must be 
informed, substantiated by relevant documentary evidence, that mediation has 
failed. 

The cause of action and its objective must be accurately and precisely stated in 
the complaint. The exception is specifying the amount claimed in monetary 
claims when the claimant cannot accurately determine the value of the claim, 
either due to the circumstances of the particular case or because the estimate 
depends on elements not yet definitely fixed, and the filing of the complaint is 
essential to avoid the action becoming time-barred. 

The precision of the facts alleged has fundamental importance because of three 
specific factors: first, the defendant has the burden of acknowledging or 
categorically denying all the facts stated, and evasive answers or silence will be 
taken as admission of the facts; second, the facts alleged by the plaintiff and the 
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defendant’s response determine the relevance of the evidence to be produced 
during trial;11 and, third, the judgment may only consider the facts alleged by the 
parties.12 

At sentencing, the judge should only consider the factual allegations and 
requests made by the parties and not the legal rules they have invoked in support 
of their claims or defenses. Regarding the legal characterization of the facts of 
the case, the judge is free to choose the relevant rules to be applied, as stated by 
the principle iura novit curia (‘the courts know the law’). 

In its current version, Section 333 of the NCCPC establishes that the compliant, 
counterclaim, and the replies to the complaint and counterclaim must be 
accompanied by documentary evidence. The parties also must offer all other 
evidence that they will rely on. There are no specific procedural provisions for 
the types of documentary evidence. The documentary evidence submitted in the 
proceedings should include all the documents the parties hold and the 
documents owned by or in the possession of third parties. 

If the documentary evidence is not available to the parties, the complaint must 
include an indication of the content of the document, where the document is 
located, and whether it is in a file or in a public office, or must indicate the 
person who has possession of the document. Once the complaint is filed before 
the court, lawyers may directly (and without a previous judicial request) request 
private entities, through an official letter, to deliver the relevant documents or 
their certified copies, which must be submitted directly to the court with a 
transcript or copy of the official letter. 

Section 335 of the NCCPC completes the legislative frame work for the filing of 
a complaint. After filing the complaint, the plaintiff can only file additional 
documents if they carry a later date; if documents are dated earlier, the plaintiff 
must state under oath that he had no prior knowledge of them. 

Notice of additional documents that are filed under oath must be given to the 
other party, who must meet the burden imposed bySection356 of the NCCPC 
(ie, acknowledge or categorically deny each of the facts alleged and the 
authenticity of the documents attached). Notably, the statements made by the 
party under oath may be rebutted by evidence against it produced by the 
opposing party. 

Answer  

The defendant’s response to the plaintiff’s claim (the answer) is by way of 
statements aiming to convince the court to deny the plaintiff’s claim. The 
defendant’s objections are characterized as a defense, which is the term used to 
denote generically different kinds of opposition that the defendant can make 
against the claim. 

                                                 
11 National Civil and Commercial Procedural Code, s 364. 
12 National Civil and Commercial Procedural Code, s 163. 
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Types of Answers 

Acknowledgment or Denial 

In its answer, the defendant must admit or categorically deny each of the facts 
in the complaint. Silence, evasive answers, or general and unspecific denials 
may be presumed as admission of the validity of the facts alleged by the 
plaintiff. 

It is necessary that the defendant make his denials clearly and explicitly with 
respect to each essential fact on which the claim relies; if the plaintiff fails to 
do so, the court can interpret that the facts have been admitted by the 
defendant. However, this principle has one exception: the public defender 
and/or the defendant involved in the court proceedings as successor by 
universal title of the deceased public defender or defendant who participated 
in facts alleged by the plaintiff. They are allowed to ‘answer in expectation’, 
which consists of a statement that they disregard the facts in which the 
represented party or in which the deceased took part, with the subsequent 
reservation on making a statement about the facts once the evidence is 
produced by the plaintiff. 

The defendant also must acknowledge the authenticity of the documents 
attached to the complaint and the receipt of letters and telegrams addressed to 
him. In the case of silence or evasive answers, these documents will be 
incorporated as acknowledged and received by the defendant. 

There is therefore an important difference between silence or evasive answers in 
respect of the facts and silence or evasive answers in respect of the documents 
filed by the plaintiff. In the former case, the court has the discretion to interpret 
such behavior in accordance with the facts of the matter incorporated in the 
claim; in the latter case, the judge must take the documents filed by the plaintiff 
as acknowledged or received by the defendant. 

Amendment to Pleadings 

The NCCPC does not allow the amendment of pleadings once they have been 
filed before the court. In addition (as explained in ‘Complaint’, above), once the 
answer to the complaint has been submitted, the defendant is not allowed to file 
documents before the court if they carry a later date; if documents are dated 
earlier, the plaintiff must state under oath that he had no prior knowledge of 
them. 

Admission of Liability 

One of the possible answers the defendant can make to the complaint is 
admission of liability in full or partial conformity with the plaintiff’s claim. It 
consists of a declaration by which the defendant admits that the claim filed by 
the plaintiff is founded in law. 

The defendant’s admission of the essential facts in the answer must not be 
confused with the defendant’s admission of liability. The consequence of the 
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defendant’s expressed admission of the facts in his answer only relieves the 
plaintiff of the burden of proof on the facts admitted, but does not terminate the 
judicial proceedings, which continue to develop as a point of law.  

The defendant’s admission of liability in conformity with the plaintiff’s claim is 
equivalent to recognition by the defendant that the plaintiff is right and therefore 
expresses agreement with the plaintiff’s legal claims. Not only does the 
admission of liability relieve the plaintiff of the burden of proof, it also 
terminates the action.  

The defendant’s admission of liability can take place not only within the 
prescribed period for answering the complaint, but at any stage of the process 
before the final ruling is issued.13 Moreover, the defendant’s admission of 
liability may be made expressly in writing; it also may be implied, if the 
defendant’s attitude is consistent with acknowledgment of the claim — for 
example, by acceding to the plaintiff’s demands in the claim. In terms of 
effect, despite the defendant’s admission of liability, the judge is not required 
to decide on the action according to the plaintiff’s request. The judge will rule 
according to law and, if the claim involves a matter of public order, the 
defendant’s admission of liability will have no effect and litigation will 
continue. 

Counterclaim 

In General 

A counterclaim is a claim by the defendant opposing the plaintiff’s claim and 
seeking some relief from the plaintiff. It can be described as a ‘successive 
joinder by insertion of claims’.14 When answering the complaint, the defendant 
must file the counterclaim, if applicable, in the same manner prescribed for the 
complaint. If the defendant does not file the counterclaim when answering the 
complaint, he will not be allowed to file it later, without prejudice to his right to 
enforce his claim in another proceeding. 

The counterclaim will be admitted if the claims expressed in it arise from the 
same legal relationship or if the counterclaim is related to the claim. Both the 
claim and the counterclaim must be filed in the same process and resolved in a 
single ruling, thus avoiding the needless time spent and expenses incurred if the 
substantiation of the claim and counterclaim were to take place in separate 
processes.  

Requirements for Counterclaim 

The counterclaim must meet specific requirements. It must be filed in the 
answer to the complaint and must correspond to the competence of the court 

                                                 
13 National Civil and Commercial Procedural Code, s 307. 
14 L.E. Palacio, Manual de Derecho Procesal Civil, 17th revised ed (Abeledo Perrot, 

Buenos Aires, 2003). 
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which has jurisdiction over the main claim. This provision is based both on 
judicial economy and the need to avoid contradictory rulings in related claims. 

The counterclaim may not be filed in a summary proceeding or in a subsidiary 
manner. Moreover, the counterclaim must arise from the same legal relationship 
that underlies the original claim and must be based on a direct interest of the 
counterclaimant. 
 
Counterclaim by Compensation 

Setting off the counterclaim against the plaintiff’s claim requires, among other 
conditions, both debts to be liquid. If the defendant has a non-monetary claim 
against the plaintiff, he can file a counterclaim so that it is recognized in the 
ruling and compensated against the plaintiff’s claim.  

The compensation is decided by a judicial ruling, and the underlying logic is to 
avoid the defendant having to first pay the debt and then claim compensation for 
a non-monetary claim in a lawsuit against the plaintiff. 

Obtaining Information Prior to Trial and Interim  

Types of Discovery 

According to the legal nature of the means of discovery, it may be categorized 
as preparatory proceedings and provisional measures. 

Preparatory proceedings are intended to ensure that the parties have an 
opportunity to frame their arguments in the most accurate and effective manner, 
while provisional measures are filed to avert the possibility of disappearance of 
certain evidence before trial, so that the matter at issue is introduced in the legal 
proceedings before the risk occurs. 

Preparatory Proceedings 

Deposition on Legal Capacity 

Depositions are not commonly used in Argentine procedures. The procedural 
laws allow obtaining a deposition from the person against whom the complaint 
will be directed. If ordered by the judge, that person must make a deposition in 
writing and within the time specified by the judge ‘about matters of his legal 
capacity without whose knowledge a trial cannot be intended’.15 This rule 
permits knowledge of the circumstances related to the legitimacy of a potential 
defendant. 

The resolution ordering this discovery must be notified by a judicial letter or 
notarial deed attached to an interrogatory. If the person addressed does not 
respond before the deadline by assertively denying the allegations, the facts will 
be considered as acknowledged by the potential defendant, although evidence 
can be produced to prove the contrary. 
                                                 
15 National Civil and Commercial Procedural Code, s 323. 
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Deposition on Title to Subject of Claim 

A deposition on title to property takes place whenever there is doubt about the 
nature of the potential defendant’s occupation of the real estate that is the 
subject of the claim. This provision enables the specific identification of the 
person against whom a real claim or eviction suit must be filed before the court. 

Appointment of Guardian or Conservator 

This kind of preliminary motion may be required when, among other situations, 
the complaint is against a minor or disabled person who has no legal 
representative, or when the interests of a minor are contrary to those of his 
general or special guardian, and similar circumstances. 

Citation of Defendant to Establish Domicile 

If the potential defendant is expected to leave the country, he may be requested 
to establish domicile within five days of notification. This rule facilitates the 
beginning of the process, preventing the inconveniences and delays that involve 
the notification of a complaint abroad. 

Judicial Measurement of Real Estate  

This kind of preliminary motion may be required when preparing a claim for 
restitution or condominium division.  

Citation to Recognize Accountability 

Preliminary motions may be initiated to demand acknowledgement of 
accountability from a potential defendant to avoid filing a suit for the claim. 

Production of Documents 

Property Titles in Case of Eviction. In eviction (evicción) cases, the transferor 
or transferee may be ordered to produce the documents or property title related 
to the property sold. 

Public Documents. The community member or person who is in charge of 
public documents may be ordered to present them before the trial where such 
documents are required as evidence. This rule is based on the fact that public 
documents belong to all members of society, and the person who controls or 
keeps these documents cannot deprive others of the right to file them before a 
court, whatever the cause may be. 

Wills. An heir or legatee may request an order that the will under which he 
inherits be produced when the applicant is unable to obtain the will without 
appealing to the judiciary. This action is possible for the production of a 
holographic or closed will, but it is not admissible if it is a will by public act, 
which requires testimonial evidence. 
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Provisional Measures 

Provisional measures are protective measures pending trial. Prior to the 
enactment of the NCCPC, Argentine legislation limited the scope of protective 
measures to the deposition of witnesses of a very advanced age, those who were 
seriously ill, or those who were soon to leave the country.  

The NPC, however, has endorsed the broad guidance of modern codes. Hence, 
Section 326 of the NCCPC authorizes a party to request the production of 
anticipated evidence, provided that such person has reasonable grounds to fear 
that the production of such evidence may be impossible or very difficult during 
the trial.  

These measures may include the statement of an elderly witness, or a witness 
who is seriously ill, or a witness who is scheduled to travel abroad; a judicial 
inspection or an expert opinion to indicate the existence of documents or the 
state, quality, or condition of things and places; and a request for information 
and production of documents concerning the object of the claim. 

Discoveries of Mixed Nature  

The production and seizure of movable property may be requested in the case of 
a real claim. Such a measure involves both preliminary motions to produce the 
property as well as requests for an order to preserve the property pending trial. 

Summary Judgment 

Only specific cases qualify for a summary judgment. A summary judgment is 
considered necessary when the action concerns the act or omission of a person 
who currently or potentially infringes, jeopardizes, or threatens, in an arbitrary 
or illegal manner, any right or guarantee explicitly or implicitly recognized by 
the Constitution, a treaty, or a law, provided that an urgent redress of the injury 
or an immediate cessation of its effects is needed.  

An additional requirement for filing for summary judgment is that, due to its 
nature, the claim cannot be substantiated by any other process to provide 
immediate protection of the plaintiff’s rights. A summary judgment is 
considered necessary for ordinary proceedings in which the value of the claim 
does not exceed the sum of ARS 5,000 and in other cases provided explicitly by 
law. 

When a summary judgment is requested, the judge, taking into account the 
nature of the issue and the evidence offered, will decide in his first resolution if 
this kind of process is applicable to the claim. If so decided, the proceedings will 
be conducted under the rules of ordinary civil procedure, with certain 
modifications. 

In both the complaint and the answer, the documentary evidence will be 
adduced and the rest of the evidence will be offered. Exceptions of previous and 
special pronouncements will not be admissible, nor will a counterclaim. 
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All legal terms in the summary judgment will last for three days, with the 
exception of the term to answer the complaint and to fund an appeal, where 
the legal term will be five days. The first hearing must be scheduled within 10 
days after the complaint has been answered or 10 days from the deadline to  
do so. 

There will be no filing of pleadings. Only the final decision and the resolutions 
which refuse or order the enactment of protective measures may be appealed. 
The appeal will be granted with returnable effect, unless the execution of the 
ruling could cause irreparable harm. 

Enforcement Actions 

Extrajudicial Titles 

An enforcement action can be defined as an action aimed at effecting a sanction 
imposed by a ruling. The implementation of this process may be carried out 
without judicial intervention, which means that, in some cases, it is possible to 
enforce the execution even though it was not preceded by a judicial process. 
This is the case for enforceable extrajudicial titles, to which the law gives the 
equivalent effect of a ruling, regulating them as an independent procedure, 
although very similar to judicial proceedings. 

An enforceable judicial title is represented by a ruling declaring the legitimacy 
of a creditor’s right. There are two kinds of enforceable extrajudicial titles: 
conventional and administrative.  

In conventional enforceable extrajudicial titles, the law has included titles with a 
favorable presumption of their legitimacy in respect of the right of the creditor 
(public instruments, recognized private instruments, bills of exchange, 
promissory notes, checks, and similar instruments).  

Enforceable administrative titles are certificates issued by the administration 
which show the existence of a claimable debt. The collection through an 
enforcement action lies in the need to simplify the procedures designed for the 
expeditious collection of revenue. 

In relation to executable titles, one of the principles to take into account is that 
the debtor’s assets are the ‘common pledge’ of the creditors. Hence, all tangible 
and intangible objects with realizable value16 may be affected by an enforcement 
action. 

As an exception, public and private property of the nation may not be subject 
to an executable title, nor can the public property of the provinces. However, 
the private property of the provinces is subject to an executable title even 
when it comes from the collection of taxes, unless those taxes affect public 
services. 

                                                 
16 NCCC, s 16. 



ARGENTINA                                                                                                                ARG-19 

 

 (Release 4 – 2015) 

Executable Instruments 

According to Section 523 of the NCCPC, executable instruments include: 

• Public instruments; 

• Private instruments signed by a legally recognized party or by a party whose 
signature was notarized and recorded in accordance with the certification 
protocol; 

• The admission of the existence of a liquid debt before a competent court; 

• An approved or recognized account; 

• Bills of exchange, invoices, vouchers, promissory notes, checks, and records 
of a debit balance in checking accounts; 

• Credits arising from rental or lease of real property; and 

• Other titles which are enforceable by law and are not subject to special 
procedures. 

In accordance with Section 524 of the NCCPC, the credit for common expenses 
of buildings subject to the horizontal property regime (established by Law 
Number 13512) also is an executable instrument. 

Default Judgments 

A party can be declared a defaulter (‘rebel’) if he does not appear in the legal 
proceedings or, after filing an answer to the plaintiff’s complaint, disappears 
from the legal proceedings. To have a party declared a defaulter, the opposing 
party has to request the declaration. If the opposing party does not make this 
petition, the party who has not appeared in the process or has disappeared will 
merely be considered absent. 

Consequently, the legal situation of a defaulter and an absent party differ. The 
difference lies in the notifications. The resolution stating the default of a party 
and the final ruling will be notified to the defaulter by judicial notice, while the 
absent party will be notified not only about the final ruling, but also about the 
interrogatory ruling. 

Edicts will not be employed to notify merely absent parties, but only to notify 
defaulters. Although the declaration of a party being a defaulter does not alter 
the regular sequence of the trial, it produces several consequences, not only in 
terms of notifications, but also in terms of the judgment, the production of 
evidence, and the ruling on costs. 

The resolution declaring a party a defaulter must be notified by judicial notice 
or, if applicable, by edicts published on two days. Certain resolutions will be 
notified to the defaulter by automatic notification (ministerio legis).17 

                                                 
17 Discussed in ‘Automatic Notification’, above. 
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However, Section 62 of the NCCPC states that the ruling must be notified to 
the defaulter in the same way as in the case of the notification of the 
resolution which states the default of a party — by judicial notice or edicts, if 
applicable. 

Regarding the consequences of the declaration of default in relation to the facts 
alleged by the other party, the judicial system adheres to the general rule 
whereby these allegations can only be deemed a presumption.  

Therefore, the judge, on evaluating the conduct of the parties and the evidence 
in the trial, must consider whether or not the default implies the recognition of 
the facts asserted by the opposing party. 

A defaulter who appears or reappears in the course of the trial must accept the 
status of the process in statu terminis (ie, in the judicial situation the process 
may be in). For example, if the defaulter appears in the trial after his opportunity 
of offering evidence (ie, after the term for answering the plaintiff) has passed, 
then he will not be able to offer evidence.  

However, if the defaulter has appeared during the trial and appeals the ruling, 
the evidence he may offer will be received at the second instance. Section 60 of 
the NCCPC states that the defaulter must pay the costs of judicial expenses 
originating from his default. 

Other Means of Termination without Plenary Trial 

Voluntary Dismissal  

In General 

There are two kinds of voluntary dismissals: dismissal of the proceedings and 
dismissal of the claim. 

Dismissal of Proceedings 

Dismissal of the proceedings can occur as a result of the plaintiff expressing his 
willingness to end the trial without any ruling on the rights invoked as grounds 
for the claim. This kind of dismissal only implies the express dismissal of the 
action, but does not affect the plaintiff’s substantive rights. Hence, it does not 
prevent the plaintiff from making the same claim in another action with identical 
content, except when prohibited by statutory limitations. 

Dismissal of the proceedings (which Section 304 of the NCCPC calls 
‘abandonment of the process’) will have no effect on the completed judicial 
proceedings, but the evidence in the terminated trial may be used in a 
subsequent trial. 

According to Section 304 of the NCCPC, when the plaintiff abandons the claim 
after the notification of the complaint, the compliance of the defendant is 
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required. The defendant must be served notice of the dismissal personally or by 
judicial notice, with a warning that his silence will be interpreted to mean his 
acceptance of the dismissal of the proceedings. 

If the defendant expresses his opposition, the dismissal of the proceedings will 
be ineffective and the trial will continue. This rule can be easily understood — 
considering that this kind of dismissal fails to prevent the renewal of the 
litigation in a subsequent process, it seems reasonable to assume that the 
defendant, once notified of the claim, may be more interested in the continuance 
of the trial until the final ruling resolves the conflict. 

Dismissal of Claim  

The dismissal of the claim, as the name implies, results from the act whereby the 
plaintiff waives the substantive claim invoked as a basis of the complaint. It can 
be easily understood that dismissal of the claim implies the parallel act of 
dismissal of the complaint, as it is not conceivable that the claim can survive 
unfounded and devoid of substantive basis. 

The effect of dismissal of the claim is that no other process with the same 
purpose and cause may be initiated in the future. Consequently, the dismissal of 
the claim produces effects equivalent to double jeopardy, because it constitutes 
an impediment to any subsequent consideration of the right invoked by the 
plaintiff. 

Notably, however, the dismissal of the claim is not necessarily binding on the 
judge. Unlike what happens with the dismissal of the proceedings, the dismissal 
of the claim does not require the defendant’s consent. Another important feature 
of the dismissal of the claim is that it may be revoked until there is a judicial 
pronouncement on it.18 

Dismissal for Failure to Prosecute 

Dismissal for failure to prosecute occurs when no action is taken with regard to 
the proceeding for a specific period as stated by law. The rationale behind a 
dismissal for failure to prosecute is that the plaintiff is responsible for proving 
his claim and it is unfair to burden the defendant in terms of loss of time and 
money by involvement in a process that may be lengthy and time-consuming. It 
also considers the public interest in freeing the judicial bodies involved after 
prolonged inactivity in a proceeding. 

Dismissal for failure to prosecute will occur after the expiry of the periods stated 
in Section 310 of the NCCPC. These deadlines are six months at first instance; 
three months at second or third instance and in any instance in summary trials, 
in enforcement actions, and in special executions and incidents; the term 
according to the statute of limitations, if less than indicated in the previous 
cases; and one month in the case of expiration of the proceedings (caducidad de 

                                                 
18 National Civil and Commercial Procedural Code, s 306.  
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instancia). Non-working days also will be counted for the purpose of calculating 
the deadline for dismissal, except for judicial holidays. 

The expiration of the judicial proceedings will operate from the moment the 
court declares it; therefore, the resolution is constitutive of the expiration of the 
proceedings. However, a dismissal for failure to prosecute at first instance only 
produces the extinction of the judicial proceedings, without affecting the rights 
invoked as the basis for the claim. Consequently, the claim may be brought in a 
new trial and does not prejudice the evidence produced, which may be used in a 
subsequent trial. 

Judicially Assisted Settlement 

In General 

Parties can reach a settlement by agreement, conciliation, and mediation. All 
these forms of settlement require the approval of the presiding judge, they have 
res judicata effect, and they will be executed, if applicable, by an enforcement 
action. 

Settlement Agreement  

A settlement agreement is one of the means of extinguishing obligations, as 
stated by Section 1641 of the NCCC, which defines it as a contract whereby the 
parties, in order to avoid or terminate a legal dispute, make reciprocal 
concessions and extinguish disputed or uncertain obligations. However, the 
judge has the power to examine the legal capacity of the parties to the agreement 
and whether the rights at issue in the claim are subject to settlement. 

Conciliation 

Conciliation also operates as an agreement between the parties. The difference 
between a settlement agreement and a conciliation agreement is very subtle, 
with both having a very similar nature. The fundamental difference lies in the 
fact that while a settlement agreement is only possible in respect of pecuniary 
interests,19 a conciliation agreement may include other kinds of legal interests, 
such as those relating to the residence of the spouses during divorce proceedings 
or child custody. 

Mediation 

Mediation can occur not only before the process has started, but also after. An 
agreement reached through mediation implies the intervention of a non-judiciary 
third party, which seeks to produce an understanding between the parties. The 
mediator can propose suggestions and a possible solution to the matter under 
litigation. 

                                                 
19 NCCC, s 1644 
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Trial 

Setting Case for Trial 

If a settlement has not been reached after the mandatory mediation procedure 
governed by the Mediation Law,20 the preliminary phase of the trial begins with 
the filing of the complaint. The complaint must be served on the defendant, who 
must answer within 15 days. However, the parties may request certain 
preliminary proceedings as a preparatory phase of the trial. 

In his answer, the defendant may oppose previous and special rulings as well as 
state objections and defenses, if applicable. In the same statement, the defendant 
also may file a counterclaim, which must be notified to the plaintiff and 
answered by him within a period of 15 days. 

Preliminary Hearing 

In the preliminary hearing, the judge must establish the facts upon which the 
trial will develop and order the production of the evidence offered in the claim, 
the counterclaim, and the replies to the claim and counterclaim. The 
confessional evidence also will take place during the preliminary hearing. 

Submission of Evidence 

The submission of all evidence must be done within a term of 40 days from the 
end of the preliminary hearing. Once the evidentiary term has lapsed or if all the 
evidence has been produced before that time, the parties may make allegations. 
After the pleas are put before the court or after the lapse of the term to do so and 
if no petition is filed for extension of the term, the court will ‘call the case for 
ruling’.21 

Nature and Purpose of Evidence 

The production of evidence is a procedural activity aimed at proving the 
existence or absence of the facts asserted by the parties and the basis of their 
allegations, claims, and defenses, all of which must be conducted in accordance 
with the rules of evidence established by law. 

In principle, only the facts asserted by the parties are subject to the production of 
evidence. However, these facts must meet specific requirements, in that they 
must be disputed — that is, affirmed by one party and unknown or denied by the 
other (unilateral statement) — and they must lead the court to a decision in the 
case (given the possibility that a fact asserted by a party may not be relevant in 
resolving the legal issue). 

No evidence is required for certain facts. Facts that do not need to be proved are 
those that have been asserted (ie, facts that are alleged by one party and accepted 

                                                 
20 Law Number 24573.  
21 National Civil and Commercial Procedure Code, s 367. 
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or recognized by the other) and well-known or notorious facts. Well-known or 
notorious facts are defined as those that normal individuals are presumed to have 
knowledge of within their culture and society at a certain place and time, or 
matters of common knowledge. 

New Facts 

In principle, the facts on which the trial and the ruling must be based are the 
ones the parties introduce in their statements, in the complaint, its reply, and, if 
applicable, in the counterclaim and its reply. However, the NCCPC allows the 
allegation of facts after the parties have filed these written statements. 

After the answer to the complaint or counterclaim, if new facts occur or come to 
the knowledge of any of the parties in connection with the claim, those new 
facts can be alleged by the parties within a period of five days from the 
notification of the preliminary hearing. When alleging new facts, the parties 
must provide the documentary proof and offer the corresponding evidence in the 
same written statement. 

If the court considers it appropriate, the statement in which new facts are alleged 
must be notified to the other party, who may allege new facts as well. At the 
preliminary hearing, the judge will decide on the admission or rejection of the 
new facts. 

Evidence from Abroad 

In Argentina, no ‘extraordinary’ term is provided for the production of evidence 
from abroad. All evidence must be produced within 40 days from the close of 
the preliminary hearing, regardless of whether the evidence is produced within 
or outside the territory of Argentina. 

Kinds of Evidence 

In General 

The NCCPC regulates the types of admissible evidence: documents, reports, 
confessions (judicial and extrajudicial), witnesses, expert opinions, and judicial 
recognition. 

Documentary Evidence  

In General. Documentary evidence consists of public and private documents. 
Public documents are those issued by a public official or documents that contain 
information in the public domain that is approved for public use in accordance 
with the formalities prescribed by law. All documents other than public 
documents, whether originating from the parties to the proceeding or from third 
parties, are private documents.  

However, the law states specific requirements for the validity of private 
documents: all documented agreements must be written in as many originals as 
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there are parties with different interests, and all private documents must be 
signed by the parties. 

While public documents have evidentiary value without requiring recognition by 
the opposing party, private documents have no evidentiary value until the 
signature on the document is authenticated, through admission (expressed or 
implied) by the party who subscribed to the document or through any kind of 
evidence, including handwriting analysis (which is the most efficient method). 
However, private papers that have not been authenticated may nonetheless have 
value as assumptions. 

Presentation of Documentary Evidence. Documentary evidence in the 
possession of the parties must accompany the complaint, the counterclaim, and 
the reply, if any, to the complaint or counterclaim. 

Production of Documents. A party who holds an essential document will be 
notified to present it in a period of time designated by the judge. Refusal to 
produce the document will constitute a presumption against him when other 
evidence clearly proves the probable existence and content of the document. 

The general principle established in Section 387 of the NCCPC provides that 
third parties in possession of documents that are essential for the process are 
obliged to produce them, or to indicate the location or file where the original 
documents may be found.  

If a document offered in evidence is held by a third party, he will be notified to 
present it before the court. The third party who presents the document may 
require the document to be returned, after providing testimony to be included in 
the case file. However, the third party may refuse to present the document if it is 
his exclusive property and the production of the document could be detrimental 
to him, in which case, if a formal opposition is made, he will not be asked to 
produce the document. 

Reports 

Reports can be characterized as a means of providing specific data about actions 
or events that are contained in documentation, records, or accounts of the parties 
or others. The informant is obliged to transmit to the court, after the relevant 
order, the knowledge he has obtained from documentary records found in his 
possession. 

Public offices, notaries with registers, and private entities may be ordered to 
produce reports. The reports must be about facts clearly individualized in 
connection with the matter in issue. Through this kind of evidence, public 
offices may be required to deliver records, testimonials, or certificates related to 
the trial. Private entities from whom reports can be requested include not only 
companies and associations, but also private individuals. 

Section 396 of the NCCPC excludes the possibility of requesting a personal 
assessment by the informant of the report. Other means of evidence, such as 
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witness testimony or experts’ opinions, are deemed more appropriate for 
personal assessment. 

The informant of a report resembles a witness because both the report and the 
testimony regard past events, but there are differences between an informant and 
a witness. An informant may be (and usually is) a legal person, while a witness 
is necessarily a natural person. Unlike a witness, an informant can formally 
obtain knowledge of events in question at the time of issuing the report. 

Moreover, while a witness testifies on perceptions or personal deductions, an 
informant must confine himself to the facts in the documents and records in his 
possession. Finally, issuing a report requires no technical or special knowledge, 
which is why this kind of evidence cannot be assimilated into an expert opinion. 

Public offices and private entities must answer the request for reports or, where 
appropriate, deliver the records within 10 working days, unless the judge has 
stated another term because of the nature of the trial or due to special 
circumstances. 

In all cases, informants must provide a receipt when they have received an 
official letter with a judicial request for information and send the answers 
directly to the court secretary, with a transcription or a copy of the official letter. 
Section 398 of the NCCPC provides for penalties for a delay in answering 
official letters and authorizes judges to apply incremental penalty payments 
(astreintes). 

In the event that the informant does not answer, the party is obliged to once 
again request the court to order the production of the report within a period of 
five days from the expiration of the term for its answer, under penalty of losing 
this evidence. 

When appropriate, the interested party may allege the falsehood of the report 
within five days of the automatic notification of the resolution ordering the 
attachment of the report to the file. In this case, the production of the accounting 
records or documents and background information on which the informant based 
his answer may be required. 

Confessions 

In General. A confession is a declaration that one of the parties makes about 
past events concerning their personal action, unfavorable to him and favorable to 
the opposing party. A confession must be about facts and not about rights. The 
court must accept the terms of the confession only with regard to the materiality 
of the facts upon which the confession is based, but not regarding the legal 
classification assigned to those facts by the confessor. 

By its nature, a confession can only be about past events. The analysis of the 
substantiating facts in the confession should be based on the personal actions or 
knowledge of the confessor. Just as recognition of facts relieves the plaintiff of 
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the burden of proof about the facts recognized, a confession made by either 
party is enough for the judge to interpret the existence of the events confessed 
by that party, without the necessity for further evidence. Hence, a confession is 
considered the most important and effective evidence that exists in civil 
proceedings (probatio probatissima). 

In accordance with the relevant principles, minors (natural persons less than 18 
years of age) lack the legal capacity to make a confession, and their parents or 
guardians must present such evidence on their behalf. 

Types of Confessions. Confessions may be categorized into judicial or 
extrajudicial confessions, spontaneous or induced confessions, and expressed or 
implied confessions. 

Judicial confessions are those performed at trial in accordance with the relevant 
formalities. The validity of this type of confession requires it to be given before 
the judge with the knowledge of the cause. In contrast, a confession is 
extrajudicial when it is not made before the court. 

A confession is spontaneous or induced, depending on whether or not a judicial 
order exists. An admission is expressed when it implies a strict and categorical 
recognition of the respective events. This kind of confession is binding on the 
judge and is, in principle, irrevocable. 

A confession is implied when it may be inferred from the attitude of the litigant, 
such as by his absence at the preliminary hearing without just cause, or by his 
refusal to answer or by giving evasive answers to interrogatories. Unlike an 
expressed confession, an implied or tacit confession (ficta confessio) may be 
refuted by evidence to the contrary.  

Admissions. Admissions are the confessions made in court in accordance with 
the legal formalities and made at the request of one of the parties. Within the 
classifications of confessions, an admission is a judicial, induced, and express 
confession. 

When evidence is presented with the complaint, the counterclaim, and the 
replies to both, the party submitting the evidence may require the other to admit 
to the evidence under oath. This evidence must concern the matter in issue and 
must be produced during the preliminary hearing (see text, below).  

Either party, the plaintiff or the defendant, is entitled to request that the 
opposing party answer several statements pertaining to the evidence. The 
opposing party is obligated to answer the statements made by the party offering 
the evidence.  

The statements to be answered must be in writing, clear and specific, and 
assertively worded. Each of the statements must relate to a single event or fact 
and concern a controversial issue referring to events in which the questioned 
party took part. 
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The party to be questioned must be notified by judicial letter, with the warning 
that, if he fails to appear without just cause, he will be presumed to have 
confessed to the other party’s allegations. The judicial letter must be delivered at 
least three days in advance. In case of duly substantiated urgency, this period 
may be reduced by the judge. However, the party must be given at least one 
day’s notice in all cases. 

The party being questioned may refuse to answer on the grounds that one or 
more statements do not relate to the facts in issue, or relate to facts that cannot 
be subject to evidence, or are formulated in violation of legal requirements (eg, 
statements that refer to more than one fact or statements formulated 
ambiguously). 

If the party to be questioned does not appear to testify within half an hour of the 
time fixed for the hearing, or refuses to answer after having appeared, or 
answers evasively, he will be presumed to have confessed. Tacit admission 
produces the same effects as expressed admission; however, unlike an expressed 
admission, a tacit admission may be refuted by evidence to the contrary. 

Testimony of Witnesses 

In General. Witnesses are natural persons, other than the parties, who must 
testify about their perceptions or deductions in relation to past events. There are 
no limits for admissibility of witness evidence related to simple facts.  

The offer of testimony of witnesses must be done in the complaint, 
counterclaim, and the replies to these. Each party, plaintiff and defendant, may 
present up to eight witnesses. If a larger number of witnesses are offered by a 
party, only the first eight persons may testify. Later, the judge, ex officio or upon 
request, will order the acceptance of testimony from the other witnesses, if 
strictly necessary. 

Classification of Witnesses. Witnesses can be classified on the basis of the 
admissibility and the efficacy of their testimony.  

A witness’s testimony is admissible when not prohibited by the law. If there is a 
statutory prohibition, the witness will be excluded. Within the terms of legal 
prohibition, natural persons less than 14 years of age cannot be witnesses. 

The NCCPC states that natural persons bonded by blood or marriage in direct 
line cannot be offered as witnesses; a spouse may not be a witness even if 
legally separated, except when called upon to identify or authenticate a 
signature. However, the new NCCC determines at Section 711 that family 
relatives may be offered as witnesses on trials although the judge has the power 
to set aside their testimony in the case they are underaged or they give proper 
justification for not testifying. Witnesses to a public document cannot be called 
to testify if their testimony were to contradict, vary, or alter the content of the 
instrument. 
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The testimony of a witness is effective when his statements can convince the 
judge about the truth of the facts testified to, and ineffective when the witness is 
unable to convince the judge of the truth of his testimony. In all cases, the judge 
can automatically and without any substantiation of the trial reject the offers of 
inadmissible testimony or witnesses, when the testimony does not comply with 
stipulated legal procedure. 

Interrogation of Witnesses. An interrogatory is a set of questions prepared by 
the party offering a witness, to which the witness must respond in the hearing 
designated to receive his statements. The presentation of the interrogatory can 
either be reserved until the hearing takes place or it can be done in conjunction 
with the written statement in which the party offers this kind of evidence. 

In contrast to an admission, the questions of an interrogatory must be in the form 
of a specific question or inquiry, so that its answer cannot be suggested from the 
form of the question. Witnesses may not be asked questions written in 
affirmative terms or be asked leading questions. The questions can address both 
the personal actions of the witness and the actions of third parties. 

Service of Witnesses. Once the date and time when the testimonies of witnesses 
will take place has been indicated by the judge, the witnesses must be notified 
by a judicial letter, at least three days in advance. 

The NCCPC provides that the judge must order that the testimonies will be 
received at the first hearing and on the same day. However, when the number of 
witnesses offered by the parties allows the court to presume that it will be 
impossible for all the witnesses to testify on the same day, further hearings (as 
many as necessary) will be indicated by the judge. 

Witnesses will not be permitted to hear the statements of other witnesses. They 
will be called successively and separately, alternating, as far as possible, between 
the witnesses offered by the plaintiff and those offered by the defendant, unless 
the court states another order for reasonable and specific reasons. 

Once all the questions have been asked, the party that offered the witness may 
extend the interrogation orally, in which case the questions will be recorded in 
the transcript and answered by the witness as asked him. Section 442 of the 
NCCPC permits cross-examination of witnesses, which will take place in the 
same order as in the first interrogation. 

Confrontation of Witnesses. A confrontation of witnesses (careo) occurs when 
the simultaneous statement of two witnesses who have been examined on the 
same facts differs in terms of those facts. The confrontation of these witnesses 
aims at clarifying the truth. 

Section 448 of the NCCPC authorizes not only the confrontation of witnesses, 
but also discussions between them and the parties when contradictions are 
noticed between the witness testimony and the statements of the parties in their 
admissions. 
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Allowing confrontation of witnesses is a measure that depends on the 
discretion of the judge, who may or may not order it, even when requested by 
a party. The absence of a witness who has been subpoenaed to testify is 
deemed a violation of a legal obligation, which may result in the imposition of 
criminal sanctions. 

Expert Opinions 

An expert is called to inform the judge about the consequences that should be 
drawn from the facts submitted to his objective observation, in accordance with 
his knowledge and technical expertise. The duty of the expert is not a public 
charge, and the expert can therefore refuse to accept the appointment. 

When offering this kind of evidence, the party calling the expert must indicate 
the specialization of the expert and the points of the expert opinion to be offered. 
If the party executes the option of appointing a technical consultant, he must 
indicate, in the same statement, the technical consultant’s name, occupation, and 
address. 

The opposing party, when notified of the statement offering the expert opinion, 
may suggest other items that, in his view, also should be subject to the opinion 
of the expert. In the event that a party suggests other points of expertise, or 
opposes the points expressed by the party who calls for the expert opinion, his 
statement will be notified to the opposing party. 

The judge will appoint the expert and indicate the matters to be covered in the 
expert’s opinion. The judge may add other matters or delete those matters that 
he considers inappropriate or unnecessary, and will prescribe the period within 
which the expert must submit his opinion. 

The evidentiary value of an expert’s opinion will be evaluated by the judge, 
taking into account the competence of the expert, the scientific or technical 
principles of his opinion, and his personal understanding of the facts. 

Presumptions 

There are principally two kinds of presumptions: juris tantum (a rebuttable 
presumption of law) and juris et de jure (the conclusive and non-rebuttable 
presumption of law).  

A common factor in both these kinds of presumptions is that they relieve the 
relevant party of the burden of proof of the fact presumed by law; however, 
while the presumption juris tantum has the effect of reversing the burden of 
proof, transferring it to the opposing party, the presumption juris et de jure does 
not admit any evidence. 

Judicial Recognition 

Judicial recognition is the ‘sensory perception’ by the judge of things, places, or 
people, in order to verify their qualifications, conditions, or characteristics. 
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The jurisprudence has decided that judicial recognition is optional for the judge, 
who may order it or refuse it even when the parties have requested it; therefore, 
there is no appeal against a ruling in this context. 

 
Judgment and Kinds of Relief 

Final Judgment 

Once the evidence is produced, the process of judicial arguments (allegations) 
begins. Allegations are the instruments by which each party presents to the 
judge, in writing, their findings from the evidence presented at the evidentiary 
stage of the trial. 

Upon receipt of the allegations, the judge must issue a definitive ruling that 
states a final resolution of the controversy. The content of the final ruling can be 
classified as findings of fact (resultandos), conclusions of law (considerandos), 
and the operative section (fallo). 

Regarding findings of fact, the statement must contain the data of the parties and 
a succinct account of the issues that are the subject of the trial: the mention of 
the facts alleged by the parties in the complaint, the counterclaim, and the 
replies to these, and the objects and the causes of the claims made. 

The conclusions of law are the most important part of the ruling, in which the 
judge must state the reasons that made him decide to adopt one or another solution 
to resolve the case. In this part of the ruling, the judge should refer to the facts 
stated by the parties, compare them with the evidence that has been produced, and 
express the rule or law by which he believes the lawsuit should be resolved. 

The operative section of the ruling must contain the explicit decision, positive 
and precise, in accordance with the claims made at trial, declaring the rights of 
the parties and issuing a sentence or dismissing claims and counterclaims where 
appropriate. 

Entry of Judgment 

Judgments of any instance will be public unless, because of the nature of the 
trial in which they are issued, reasons of decorum advise the non-publication of 
the trial; in this case, the court must state a resolution ordering the non-
publication. If the publication of the trial affects the privacy of third parties, the 
names of these persons will be removed from the copies of the trial transcript. 

Kinds of Relief 

In the final ruling, the judge creates a specific rule (lex specialis) which 
constitutes a regulation specifically applicable to the matter in dispute. By the 
exercise of the judicial function, the lex specialis must be obeyed and respected 
by the parties and third parties; therefore, the natural effect of any final ruling is 
its obligatory nature. 



ARG-32   INTERNATIONAL CIVIL PROCEDURE 

 

 
(Release 4 – 2015) 

 

The ruling also produces secondary or indirect consequences, such as the 
possibility of the party to request a lien (or any other interim measure) in the 
case of obtaining a favorable ruling and the imposition of costs on the losing 
party. 

Temporal effects of the ruling are significant for the purposes of determining the 
date from which compensation or interest must be paid. With respect to 
compensation, which must necessarily be claimed in the complaint, there are 
two possibilities, depending on whether it is based on a breach of contract or on 
an injurious act. In the case of compensation for a breach of contract, if the 
obligations are to be fulfilled within a specific period, interest automatically 
accrues from the date that period lapses in case of default. 

If the period is not expressly stated in the contract but tacitly agreed on based on 
the nature and circumstances of the obligation, compensation must be paid from 
the day the creditor requested the debtor to pay the debt by an extrajudicial 
interpellation (for which no specific forms are required) or, if applicable, from 
the time of service of the complaint (judicial interpellation). Compensation for 
injurious acts must be paid from the date the damage occurred. 

Post-Trial Motions 

In General  

A recourse is a procedural act whereby the party aggrieved by a judicial 
resolution can request the total or partial amendment or annulment of the 
judgment by the same court that issued it or by a court of superior hierarchy. 

Petition for Clarification or Correction 

Either of the parties can file a petition for clarification or correction, which is 
granted to the parties with the purpose that the same court that issued the ruling 
should clarify or correct the conceptual or material deficiencies contained in the 
ruling.  

The NCCPC states that the parties may file a petition for clarification/correction 
within three days from the service of the ruling, requesting the court to correct 
or clarify any obscure concept, without altering the substance of the decision, 
and to rectify any omission the court may have made regarding any of the claims 
discussed in the litigation. However, the court can correct errors or omissions ex 
officio before the decision is notified to the parties. 

Revision 

Revision is a procedural remedy designed for the review of a ruling affected by 
res judicata, when such a ruling was issued by illegal or irregular means, with 
no fault or negligence on the part of the losing party, and could include ignoring 
or adding new items of evidence in the re-trial. 
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Revocation 

Revocation is a motion intended for the same court that issued the ruling to 
remedy the grievances which it has inflicted on any party. This recourse avoids 
the expense and delays always implied at second instance, and its basis clearly 
lies in reasons of judicial economy.  

However, revocation will only proceed against simple rulings that are issued 
without prior substantiation. The motion for revocation must be filed within 
three days of the notification of the ruling. 

Enforcement and Execution of Judgment 

In General 

The execution of a judgment is aimed at ensuring the effectiveness of a 
definitive ruling, which is a judicial ruling that imposes an obligation to perform 
or refrain from performing an act. 

Attachment 

Payment of Liquid Amount 

If the ruling obliges the payment of a determined liquid amount or if liquidation 
is approved at the request of a party, an attachment of assets will be performed. 

A liquid amount is payable when the ruling orders the payment of a determined 
sum; when the amount to be paid by the losing party may be determined by a 
simple arithmetical operation, on the basis established by the ruling; and when 
the winning party has submitted a petition for the liquidation of capital, interest, 
and costs, and the judge, upon notification to the debtor, has approved it, unless 
the object of the execution consists of determined quantities contained in the 
ruling. When the ruling does not set the interest rate payable, the interest rate is 
that charged by the National Bank of Argentina. 

Payment of Illiquid Amount 

When the ruling obliges the payment of an illiquid amount and the winning 
party does not apply for settlement of the illiquid amount within 10 days from 
the moment the judgment is executable, the amount can be submitted by the 
losing party and will be notified to the other party within a five-day term. 

If the party notified agrees with the settlement or has not submitted an answer 
before the deadline to do so, the process to be followed is the same as in the case 
of payment of a determined liquid amount. Once the assets have been attached, 
the debtor will be notified about the sale of the property seized. A challenge may 
be raised and proved within a five-day term. 

After the notification on the sale of assets, which must be served by judicial letter, 
the debtor will be given an opportunity to object to the sale and substantiate his 
opposition, which will be examined by the court within a limited period. 
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Performance of Obligations  

If the ruling orders the losing party to do something, he must comply with the 
ruling within the period prescribed by the judge. If he does not comply with the 
ruling, Section 513 of the NCCPC states that the ruling issued by the judge may 
be fulfilled by another person at the expense of the losing party, or the losing 
party must compensate the damages caused by the non-compliance, at the 
creditor’s option. 

In addition, the creditor may request an authorization to fulfill the provision at 
the expense of the debtor, by itself or through a third party. If the creditor 
chooses to fulfill the obligation through a third party, he will not only require 
judicial authorization in advance, but also must submit a determination of the 
costs implied, as they must be paid by the debtor. 

International Cooperation 

The execution of foreign judgments needs a preliminary process that culminates 
with the enforcement order (exequatur), which is the declaration by which the 
foreign judgment is invested with the same efficiency as the judgments of 
federal courts. 

The preliminary process is aimed at verifying, apart from the competence of the 
foreign court and the type of claim made, whether the content of the judgment 
complies with the fundamental rules of public order, if the procedure followed 
abroad has complied with the guarantee of due process, and whether the 
judgment meets the requirements for the legalization and authentication of any 
other foreign instrument. 

Section 517 of the NCCPC states that the judgment of a foreign court is 
enforceable under the terms of treaties concluded with the country where the 
judgment was issued. If there are no treaties with that country, the judgment will 
be enforceable if it meets five requirements. 

The first requirement is that the judgment is res judicata in the country where it 
was issued, has been issued by a competent court according to Argentine 
regulations of international jurisdiction, and arises from a personal action or 
actions on movable property, if such property was transferred to Argentina 
during or after the trial in the foreign court. 

The second requirement is that the defendant against whom the judgment 
must be executed was personally summoned and his right of defense has been 
properly guaranteed. The third requirement is that the judgment meets the 
requirements to be considered in the place where it was issued and meets the 
conditions of authenticity required by the national law. The fourth 
requirement is that the judgment does not violate the principles of public 
order in Argentina. The final requirement is that the judgment is not 
inconsistent with a judgment previously or simultaneously pronounced by an 
Argentine court. 
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The request for an order for the execution of a foreign judgment must be 
submitted to the court of first instance and, for the process of the exequatur, the 
rules related to recognition of a foreign judgment must be applied. 

Once the request has been submitted before the court, the judge must hear the 
party against whom the judgment is directed and also the fiscal agent. Both will 
be served and given a five-day term to make their statements about the 
exequatur (ie, whether the judgment meets all the requirements for recognition 
and execution). Finally, if the court orders the execution of the foreign 
judgment, the procedure to be followed is the same as that prescribed for 
Argentine judgments. 

Appeal 

In General 

The appeal, which is the most important and usual recourse in ordinary 
procedures, is aimed at obtaining the modification, revocation, or amendment of 
the judgment by a court of higher hierarchy.  

The appeal implies a double instance, but does not mean a review of the 
previous instance (ius novarum), as the court of appeal is limited to examining 
the questioned decision on the basis of the material collected at first instance. 

Term to Appeal 

The appeal must be filed within five days from the issue of the judgment. The 
exception to this rule is in the case of summary judgments, in which the term to 
appeal is three days. 

This term has a number of characteristics. It is peremptory, so that lapse of the 
term without the filing of an appeal results in the respective ruling or decision 
becoming final. The parties, however, may jointly extend the term. Argentine 
jurisprudence has decided that the term for appeal is not interrupted on 
implementing the recourse of clarification/correction of a judgment. 

The term is individual in that it runs separately for each of the parties, from the 
day after each party has been notified of the resolution. 

Place and Manner of Filing 

The appeal must be submitted at the first-instance court within five days of the 
notification of the resolution that grants the appeal. When the appeal is freely 
granted, it must be submitted before the court of second instance.  

Forms of Granting an Appeal 

In procedural terms, the appeal may be granted in two forms: freely granted or 
granted conditionally. There are significant differences between these two 
forms. When an appeal is freely granted, the parties may allege new facts five 
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days after the notification of the preliminary hearing (which is the term to allege 
new facts at first instance). If this occurs, an evidentiary phase will be opened. 

If an appeal is granted conditionally, the parties will not be allowed to allege 
new facts and neither will an evidentiary hearing be opened; thus, the court of 
second instance must decide on the basis of the evidence produced at first 
instance. 

Moreover, in the case of an appeal freely granted, the judgment will be issued by 
the individual votes of the members of the court, while in a conditional appeal 
judgments must be issued by the court in general. 

The substantiation of an appeal freely granted will take place before the 
Chamber of Appeals but, when the appeal is granted conditionally without 
delayed effect (efecto diferido), it must be substantiated in the first-instance 
court. 

An appeal will be freely granted only in respect of final judgments issued in 
ordinary proceedings. In all other cases, the appeal may only be granted 
conditionally. Therefore, a conditional appeal is applicable when it comes to 
simple orders causing irreparable harm, interlocutory orders, and final 
judgments in summary trials, procedures of execution, and voluntary 
procedures. 

Effects 

An appeal can have a suspensive effect (efecto suspensivo) or a returnable effect 
(efecto devolutivo), depending on whether it indicates the suspension of the 
execution of the judgment or allows its execution, respectively. 

As a general rule, the NCCPC states that the decision against which a party files 
an appeal is provisionally stayed until the court of appeals delivers its judgment. 
This means that the granting of the appeal suspends, as a rule, the competence of 
the court of first instance; therefore, the execution of the ruling will not take 
place until the final decision by the superior court.  

The process to be followed differs according to whether the appeal has a 
suspensive or a returnable effect. In the case of a suspensive effect, the file must 
be sent to the Chamber of Appeals within five days from the granting of appeal 
freely granted; alternatively, the file must be sent within five days of the 
response to the submission of the appeal or, if the appeal was granted 
conditionally, no more than five days after the deadline to do so. 

If the appeal was granted with returnable effect over a final judgment, the file 
must be sent to the Chamber of Appeals and a copy of the file will remain with 
the court of first instance, to be submitted by the appellant. The appeal is 
declared null and void if the appellant does not submit these copies within five 
days of the appeal being granted. If the respondent fails to submit the copies in 
his charge, the process will continue regardless. 
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Despite the clear rules stated in the NCCPC, in Section 276 it provides for the 
possibility that an error may occur in granting a conditional appeal when it 
should have been freely granted or vice versa. The party who claims that the 
appeal should have been freely granted may, within three days, request the court 
to correct the error. If the judge recognizes that the claim is properly founded, he 
may provide for the immediate transfer of the file to the Chamber of Appeals, so 
that the recourse may be conducted before it. 

The NCCPC also provides for the possibility that the judge may persist in the 
error, in which case it stipulates that the Chamber of Appeals may order, ex 
officio or upon the request of a party, the presentation of the founding brief in 
relation to denial of evidence, submission of new documents, and similar 
matters. 

A party who thinks that a freely granted appeal should have been granted 
conditionally should request, within three days, the court to correct the error. In 
the event that the judge understands the claim is properly founded, the court 
must order the appellant to present the founding brief at first instance. However, 
as previously explained, the error of the judge is remedied before the Chamber 
of Appeals, as it can order, ex officio or upon request of a party, the presentation 
of the founding brief. 

Appeal before Chambers of Cassation 

As mentioned before, the new Law 26.853 establishes another instance of access 
to justice before reaching the Supreme Court. In case a party in the process is 
damaged by a final judgment issued by the National or Federal Chamber of 
Appeal, it will have the opportunity to appeal before the new Chambers of 
Cassation. 

The new Law amends sections 288 to 301 of the NCCPC (and repeals sections 
302 and 303 about plenary decisions which will lose legal force once Chambers 
of Cassation are created) and sets out that the Chambers of Cassation will only 
understand on the appeal remedies of cassation, unconstitutionality, and 
revision. The Tribunal decision will be issued by the absolute majority of the 
votes of judges which comprise it. 

The Cassation Appeal Remedy must be initiated before the chamber that issued 
the resolution that prompts it, within the following 10 days of its service. If the 
chamber grants it, the remedy will be submitted to the relevant Chamber of 
Cassation. The remedy will be granted suspending the execution of the 
judgment. If the remedy is denied, the petitioner may file a direct appeal to the 
Chamber of Cassation, in accordance with the procedure established in section 
282 NCCPC. 

Regarding the Unconstitutionality Appeal Remedy, the procedure is the same as 
that established for the Cassation Appeal Remedy. 

Finally, regarding the Revision Remedy, it must be initiated within the 
following 30 days as from the date on which the party became aware of the fact 
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or of the subsequent ruling. In general, the presentation of this remedy will not 
suspend the execution of the judgment, but if the party petitions it and according 
to the specific situation of the trial, the chamber may order the suspension of the 
enforcement of the ruling.  

The possibility to initiate the procedural remedies mentioned above depends on 
the operation and installation of the Federal Courts of Appeals created by Law 
26.853, in order to avoid frustrations of judicial guarantees in the administration 
of justice. This was mandated by Supreme Court Agreement Number 23/2013, 
signed unanimously by all its members.  

Ordinary Appeal before Supreme Court 

In exceptional cases, the national judicial system supports a fourth instance of 
trial before the Supreme Court of Justice. An ordinary appeal before the 
Supreme Court must be filed within five days from the day following the 
notification of the decision being challenged. 

Unlike a common appeal, this appeal only proceeds against final judgments. To 
this purpose, a judgment will be considered final even when it does not decide 
on the substantive issues during the court proceedings, it prevents the 
continuation of proceedings, and it deprives the party of legal means of 
enforcing his rights.  

Conclusiveness of Judgment 

The principle of res judicata essentially implies the unchallengeable nature of 
the ruling, under which a final judgment on the merits by a court having 
jurisdiction is conclusive between the parties to a judicial proceeding regarding 
all matters that were litigated or that could have been litigated in that judicial 
proceeding. 

For a judicial decision to acquire the character of res judicata, it is necessary to 
be declared in a controversial process and it has to be issued as final. Hence, 
rulings dictated in a process of voluntary jurisdiction cannot acquire the 
character of res judicata. 

Res judicata affects only those who were parties to the proceedings in which the 
ruling vested with that authority was issued. It therefore cannot benefit or harm 
third parties outside the process (res inter alios judicata aliis neque prodesse 
neque nocere potest). 

Res judicata does not extend to those who, having participated in the first 
process on their own volition, act in a second process as a conventional or legal 
representative of a third party, nor does it extend to those who claim as a 
successor in a process and as a mortgagee in another, and similar cases. By 
contrast, notwithstanding the change of natural persons, res judicata applies to 
universal successors who took part in the proceedings as parties.  
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Introduction 

In General 

Austrian civil procedure law is the product of several hundred years of legal 
development, and as such must be read with the historic underpinnings in mind. 
This chapter seeks to provide the practitioner with an overview of the maze of 
civil procedure rules. All of the Acts and sections referred to below can be 
accessed on the official Rechtsinformationssystem (Legal Information System, 
RIS) website.1  

Austrian civil procedure law dates to the General Court Order (Allgemeine 
Gerichtsordnung) of 1781, and amended in 1819 and 1873. In 1898, the basic 
structure of today’s Civil Procedure Act was put into force, which comprised the 
Jurisdictional Norm (Jurisdiktionsnorm) containing most of the rules governing 
jurisdiction and court organization, the Civil Procedure Act 
(Zivilprozessordnung), which contains the bulk of civil procedure regulations, 
and the Execution Act (Exekutionsordnung), which sets forth the rules and 
regulations for the enforcement and execution of judgments.  

While the roots of the Civil Procedure Act date to the Habsburg Empire, its 
structure has been kept intact. In its current form, the Civil Procedure Act 
regulates civil procedure in civil law matters in the meaning of section 1 of the 
Jurisdictional Norm2 in the federal court system which is, by article 10 of the 
Constitution, for both legislative and enforcement purposes, a matter of federal 
(rather than provincial) law. The rule of law as ordained by article 18 of the 
Constitution binds the judicial branch of government. However, while in 
Common Law countries this is widened to binding rules of precedent, the 
Austrian system stipulates that ‘[j]udgments never have the force of statute’.3 

                                                 
1  See http://www.ris.bka.gv.at/Bund/. 
2  Many Supreme Court decisions deal with admissibility questions, ie, whether the 

subject matter of a given lawsuit is deemed a civil law matter under section 1 of the 
Jurisdictional Norm and, as a consequence, admissible to the civil law court system or 
whether the administrative or constitutional judicial system has jurisdiction.  

3  Civil Code, s 12. 
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Today’s Civil Procedure Act is governed by the following principles,4 the 
breach of which may render decisions null and void:  

• The principle of party disposition, whereby the parties themselves decide 
upon the matters chosen if they intend to file suit (contrary to the official 
disposition mandated in the Criminal Procedure Law); 

• The principle of ex officio proceedings;5  

• The principle of cooperation, whereby both the court as well as the parties 
contribute in gathering the necessary evidence;6  

• The principle of public trial; 

• The principle of oral procedures;7  

• The principle of immediacy mandating that decisions are based solely on 
evidence taken and produced at the deciding court8 and that the judge trying 
the matter and deciding upon it must be identical; 

• The principle of due process of law (right to be heard); and 

• The principle of concentration of proceedings. 

Specific Rules 

In General 

Whereas the Civil Procedure Act, the Jurisdictional Norm, and the Execution 
Act form the core of Austrian civil procedure law, various other statutes have 
specific civil procedure rules with the Civil Code, the Tenancy Law Statute 
(Mietrechtsgesetz), the Consumer Protection Act (Konsumentenschutzgesetz), 
the Law of Undertakings (Unternehmensgesetzbuch), and the Non-Contentious 
Proceedings Act (Außerstreitgesetz) being the most prevalent.  

Non-Contentious Proceedings Act 

Enacted in 1854, the Act was completely revised and came into force on 1 
January 2005. Traditionally, the statute was meant to provide a forum for non-
contentious matters that nonetheless are considered to be civil law matters. The 

                                                 
4  Civil Procedure Act, s 477. 
5  Once a lawsuit has been filed by a party, it lies to some extent within the court’s 

competence to carry on proceedings, ie, to take care of all further acts (ie, delivery of 
statements of claims, setting of the agenda, and court hearings. 

6  Although the parties have the burden of proof for their claims, the court can order, 
even without being petitioned for it by one of the parties, the investigation of further 
evidence; Civil Procedure Act, s 183. 

7  Civil Procedure Act, ss 176 et seq, 414 sub 1. While lawsuits are initiated and carried 
by written filings and petitions, a court’s decision must be based on the oral 
submissions and statements of the parties at court. Written filings are orally submitted 
by reading them into the record. 

8  Civil Procedure Act, s 276, sub 1. 
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revised Act frees the judge to respond more flexibly and more actively, whereby 
the delineation between civil law and non-contentious matters as defined under 
section 1 of the Non-Contentious Proceedings Act is based on a formal 
definition. Thereby, any matter considered non-contentious is subject to the Act. 
Specifically, matters with special social considerations fall under the Act, the 
most important being: 

• Probate proceedings;9  

• Guardianship proceedings;10  

• Matrimonial proceedings, specifically non-contentious divorce;11 and 

• Matters of tenancy law and joint ownership issues and Land and Company 
Registry proceedings. 

Subject matter jurisdiction lies with District Courts, while territorial jurisdiction 
rests, depending on the subject matter, in the domicile or location of the 
underlying asset giving rise to the proceedings. Non-contentious proceedings do 
not require legal representation, enable a court to initiate proceedings ex officio 
(contrary to the principle of party disposition), restrict the principle of public 
trial and oral procedures, and attribute costs to each party regardless of success 
or failure. The Supreme Court has repeatedly denied admissibility of nullity 
suits (Nichtigkeitsklage) and suits for reopening of the case 
(Wiederaufnahmsklage)12 in non-contentious proceedings. Decisions by a non-
contentious court can be appealed by filing a recourse (Rekurs), and further 
appeals to the Supreme Court (Revisionsrekurs) are permissible. 

Court Organization 

In General 

The Austrian court system is structured with three-tiers, with District Courts, 
Regional Courts, and the Supreme Court. Matters over which District Courts 
have subject matter jurisdiction are appealed to the Regional Courts; matters 
commencing in the first instance with Regional Courts are appealed to the 
Higher Regional Courts (Oberlandesgericht) in Innsbruck, Linz, Graz, and 
Vienna.  

The Supreme Court, established under the Supreme Court Act, is the final, third-
instance arbiter over matters, whereby no explicit right to a third-instance appeal 
is found in the Civil Procedure Act. With the exception of Vienna, which has a 
separate District Court for commercial matters, all other District Courts (or 
Regional Courts if subject matter jurisdiction would rest there) would hear 
commercial matters as competent Commercial District Courts. Employment and 
                                                 
9  Non-Contentious Proceedings Act, ss 20 et seq. 
10  Non-Contentious Proceedings Act, ss 181 et seq. 
11  Non-Contentious Proceedings Act, ss 220 et seq. 
12  Civil Procedure Act, ss 529 et seq. 
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social matters under the Employment and Social Court Proceedings Act rest by 
default with special chambers at District Courts, with Higher Regional Courts 
being the appellate instance. District and Regional Court proceedings are, in 
general, overseen by a single judge, an exception being Employment Court 
matters, for which in first-instance proceedings a panel of three judges (one 
professional, two lay judges) would hear a case. The Higher Regional Courts 
and the Supreme Court decide such matters in five-member panels (three 
professional judges, two lay judges) unless the matter deals only with procedural 
issues, in which case a panel of three professional judges is competent.  

Bias of Judges and Motion to Suspend 

Judges are under duty to recuse themselves13 if one of the elements of sections 
19 and 20 (suspension and bias) of the Jurisdictional Norm is satisfied. Judges 
are barred from presiding in a matter if the judge is a party, or is related to a 
party, to the proceedings, if at any stage he was agent to one of the parties, or if 
he decided the matter in a first instance court. Contrary to the reasons for 
suspension,14 those for bias are not exhaustively listed, but follow the general 
clause ‘of sufficient cause giving rise to doubt the judge’s impartiality’.  

Each party can file at any stage of first-instance proceedings (and as a ground 
for appeal under section 477 of the Civil Procedure Act) a motion to suspend 
(Ablehnungsantrag) under section 21 of the Jurisdictional Norm. Owing to the 
finality of Supreme Court judgments, there is no remedy against bias of a 
Supreme Court judge (unless rising to the level of criminal behavior under 
section 530 of the Civil Procedure Act) if a party to the proceedings were 
appraised of the alleged bias only after delivery (and coming into force) of the 
judgment.  

Legal Aid 

Under article 6 of the Human Rights Convention, states party to the Convention 
must guarantee unhindered access to justice, regardless of the economic 
situation of the parties to a lawsuit. Sections 63−73 of the Civil Procedure Act 
regulate access to legal aid.15  

Jurisdiction 

In General 

Jurisdiction, as defined by the Civil Procedure Act, presupposes the existence of 
a civil law matter, in the meaning of article 1 of the Jurisdictional Norm, falling 

                                                 
13  Court Organization Act, s 20. 
14  Jurisdictional Norm, s 19. 
15  Civil Procedure Act, s 63. 
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within the remit of an Austrian court. Austrian law distinguishes among several 
forms of jurisdiction. 

International Jurisdiction 

In cases where the fact pattern of a given matter involves international non-
European Union (EU) jurisdictions, the following international treaties, 
promulgated into Austrian law, regulate as to whether an Austrian court has 
personal and territorial jurisdiction: 

• The Convention on the Jurisdiction and the Enforcement of Judgments of 
Civil and Commercial Matters (Lugano Convention); 

• The Convention on Contracts for the International Carriage of Goods by 
Road; 

• The Hague Conference on Private International Law; 

• The Convention concerning the Powers of Authorities and the Law 
Applicable in Respect of the Protection of Infants; 

• Council Regulation (EC) 44/2001 of 22 December 2000 on jurisdiction and 
the recognition and enforcement of judgments in civil and commercial 
matters; and  

• Council Regulation (EC) 2201/2003 of 27 November 2003 concerning 
jurisdiction and the recognition and enforcement of judgments in matrimonial 
matters and the matters of parental responsibility.  

If no international jurisdiction can be established, Austrian law allows appeal by 
a party to the Supreme Court to rule on the competence of an Austrian court for 
a given dispute (Ordination).  

The Supreme Court must declare an Austrian court competent if the plaintiff is 
an Austrian citizen or is domiciled in Austria and if filing suit in a different 
national jurisdiction would be unreasonable or unfeasible. Ordination is barred 
as to Lugano Convention member states. 

Territorial Jurisdiction 

The general place of jurisdiction is determined by sections 65 et seq and 105 et 
seq of the Jurisdictional Norm and is established by the defendant’s place of 
domicile or location of headquarters. Unless a mandatory venue is determined 
by law, venue selection under the principle of prorogatio fori16 is permissible.  

Prorogation is equally supported for exclusive jurisdictional venues pursuant to 
sections 76 et seq of the Jurisdictional Norm. Forum selection clauses must be in 
writing and determine the type of lawsuit or the legal relationship giving rise to 
a cause of action they cover. Generally, such clauses cannot alter subject-matter 

                                                 
16  Jurisdictional Norm, s 101, para 1. 
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jurisdiction. Sections 88 et seq of the Jurisdictional Norm fix various forms of 
elective venues, allowing for a choice of venue, namely: 

• Place of contractual performance;17  

• Venue for alimony and custodial disputes;18  

• Venue for disputes arising out of tort,19 establishing territorial jurisdiction for 
loss arising from death, assault and battery, false imprisonment, and negligent 
personal injury where the act or incident was performed or took place; and 

• Venue of material joinder (as defined under section 11 of the Civil Procedure 
Act), providing that an action can be filed in the court where one of the parties 
is domiciled.20 

Subject-Matter Jurisdiction 

Except in cases of exclusive jurisdiction (family law, landlord/tenant, and 
trespassing disputes, for all of which District Courts have competence), subject 
matter jurisdiction is determined by the sum in dispute. For claims up to 
€10,000, jurisdiction lies with the District Court; above that value, it is with the 
Courts of Justice. Under section 244 of the Civil Procedure Act, monetary 
claims up to €75,000 fall under the summary proceedings provision of that 
section and must be filed accordingly (see text, below).  

Lawsuits that do not bear an immediate financial interest, ie, declaratory actions, 
must have the sum in dispute evaluated by the plaintiff. If unchallenged by the 
counterparty (attorney’s fees are calculated according to the sum in dispute), 
courts are bound by the plaintiff’s evaluation. If an evaluation is omitted, by 
default the sum in dispute will be deemed to be €5,000.21 

Determination of Jurisdiction by Court 

Courts will determine ex officio, or if a plea of lack of jurisdiction is raised by a 
counterparty, the admissibility of a suit with regards to jurisdiction. In 
establishing jurisdiction, courts ⎯ before delivery of the claim ⎯ are bound by 
the particulars stated in the filing.22  

If these are, on their face, incorrect, a court will dismiss a claim outright (a 
limine litis). If a defendant, represented by proper council, proceeds on the 
merits without raising, at the first court hearing or filing, a plea of lack of 
jurisdiction, it will heal any jurisdictional shortcomings.  

                                                 
17  Jurisdictional Norm, s 88, sub 1. 
18  Jurisdictional Norm, ss 114 et seq. 
19  Jurisdictional Norm, s 92a. 
20  Jurisdictional Norm, s 93. 
21  Jurisdictional Norm, s 56, para 2. 
22  Jurisdictional Norm, s 41 
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Parties to Lawsuit 

Parties to a lawsuit must be identified as plaintiff or defendant in the relevant 
filings, quoting first and family name, profession, and place of domicile.23 
Austrian law only sparingly allows for a change of parties during the course of 
proceedings and only if mandated by law (ie, universal succession in the case of 
a merged company).  

Two forms of joinder (of action) are defined by the Civil Procedure Act: 
material joinder,24 if the joining parties form a legal community (ie, joint 
owners), and formal joinder,25 if their claims are based on the same cause of 
action. Joinder and accumulation of claims give rise to the Austrian form of 
class action as outlined in section 227 of the Civil Procedure Act. Thereby, 
claimants cede their respective claims to a purposefully formed association that, 
in turn, files suit on behalf of the joining parties. A person not being party to 
pending proceedings who has a legal interest in the subject matter can join ⎯ or 
intervene (Nebenintervention) ⎯ in support of either side under section 17 of 
the Civil Procedure Act. Intervention can have negative cost implications for the 
party against whom the intervening party joins the proceedings, as it must 
shoulder the intervening party’s attorney’s costs in case of defeat.  

Section 21 of the Civil Procedure Act allows for third-party notice to pending 
proceedings, informing the third party about the lawsuit and enjoining it to either 
join or take precautionary measures. Third-party notice is instigated through a 
filing delivered to a third party by the court, and a judgment emerging from the 
proceedings has a binding effect in an ensuing future lawsuit brought by a non-
joining third party for the same or related subject matter. 

Commencing Action 

In General 

A civil action starts with the plaintiff filing a complaint in form of a written 
pleading with the respective court. Austrian civil procedure law provides for 
various forms of written pleadings, all of which are required to outline, as 
provided by section 75 of the Civil Procedure Act) the respective court, the 
parties, if they are represented by counsel, their respective names and addresses, 
and the cause of action. Filings must be signed either by the party submitting the 
pleading, or by their respective counsel. 

Service of Documents 

Service of documents is effected either physically or electronically as between 
counsel and court. All of a court’s decisions, as well as all written pleadings of 

                                                 
23  Civil Procedure Act, s 75. 
24  Civil Procedure Act s 11, sub 1. 
25  Civil Procedure Act s 11, sub 2. 
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the parties and court records, must be duly served, whereby any service in 
breach of the Delivery Act (Zustellgesetz) is deemed ineffective and without 
legal effect. Thereby, proceedings commenced without proper service are null 
and void.26  

Documents will be served by registered mail, with or without proof of service or 
electronically. If the court orders personal delivery, the document may only be 
served to the addressee, who must sign a recorded delivery receipt that is 
forwarded to the court as evidence of due delivery. The document will be 
deposited at the Post Office if personal delivery fails twice, after which a two-
week deadline starts to run, within which the document is deemed delivered.  

Time Limits 

Time limits are either set by law, in which case they are mostly absolute (ie, they 
cannot be extended), or by a court. Most time limits set in the course of legal 
proceedings at court can be revised (for specific reasons) if they have been 
missed by one of the parties. Absolute time limits are unalterable and cannot be 
revised. 

Time limits start to run the day after the triggering event and are not suspended 
by weekends, unless the last day of the time limit would fall on either a weekend 
or legal holiday, in which case it ends on the next working day. Between 15 July 
and 17 August and 24 December and 6 January, time limits for most forms of 
appeals are suspended27 so that the time limits of appeals filed during any of 
these two periods will be automatically prolonged unto the first day after they 
have run. 

Statement of Claim 

There are three forms of actions, namely: 

• Actions for performance (or non-performance); 

• Declaratory actions;28 and 

• Actions directed at modification of rights. 

Generally, performance (relief sought), or the legal relationship in case of 
declaratory actions, must be due or in existence by close of first-instance 
proceedings; otherwise, the action will be dismissed. Additionally, declaratory 
actions must specify, by threat of dismissal, an underlying legal interest of the 
plaintiff that cannot be asserted through other means, ie, an action for 
performance. The statement of claim must satisfy the requirements of a written 
pleading29 and present the facts in a coherent and conclusive manner.30 

                                                 
26  Civil Procedure Act, s 477, para 1, no 4. 
27  Civil Procedure Act, s 222. 
28  Civil Procedure Act, s 228. 
29  Civil Procedure Act, ss 75 and 226, sub 1. 
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Conclusiveness means that the facts presented satisfy a cause of action. 
Inconclusiveness of a stated claim leads to dismissal of the action, which is why 
the relief sought must be specified and determined. Once an action has been 
filed, it can be altered (including changes in the amounts sought as relief) only 
by consent of either defendant or the court, which can overrule any objections if 
the pending proceedings are not unduly complicated.31  

Interim Protection of Assets Pending Trial, Injunctive Relief 

In General 

Provisional measures and injunctive relief are regulated under sections 378 et 
seq of the Execution Act and, for the protection of evidence, sections 384−389 
of the Civil Procedure Act. Both procedural devices are aimed at preserving the 
status quo until a case can be decided on its merits.  

Proceedings for Protection of Evidence 

Proceedings under the Civil Procedure Act, section 384, for the precautionary 
protection of evidence are admissible for the protection of evidence provided 
through expert opinion and eyewitnesses, but not for any form of documentary 
evidence. Subject-matter jurisdiction generally lies with District Courts (or the 
trial court if different from a District Court and an action has been filed).  

If no action has been filed, territorial jurisdiction lies with the respective District 
Court where the evidence lies or where the persons to be deposed are 
domiciled.32 A showing of a threat of loss of evidence or a future complication 
in the use of such evidence must be made to the court.33 Against a decision to 
grant a precautionary protection no remedy can be filed.  

Injunctive Relief 

Injunctive relief for the protection of assets can be granted (unless the imperiled 
party has obtained a title to execute) for the specific set of circumstances defined 
under sections 378 et seq of the Execution Act and includes the protection of a 
right, debt, or obligation against a third party and, specifically in family matters, 
protection of persons against harm.  

Filings must be made at the court where proceedings in the underlying matter 
are pending or, if no case has been filed yet, where jurisdiction can be 
established. Only the showing of the existence of an obligation or a legal 
relationship based on law must be made to the court, ie, a showing of a high 
probability of their existence, but bailment may be ordered if the harm done to 
the defendant by an unjustified injunction can be determined.  

                                                                                                              
30  Civil Procedure Act, s 226, sub 1. 
31  Civil Procedure Act, s 235, sub 3. 
32  Civil Procedure Act, s 384, para 3. 
33  Civil Procedure Act, s 384. 
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Generally, injunctions will be granted for a limited (extendable upon application 
to the court) time only and can be appealed although, in second-instance 
proceedings, no new evidence is admissible. Since injunctions are mostly issued 
ex parte by a court, filing for an appeal would not allow the defendant to 
introduce new evidence in second-instance proceedings, which is why, under 
section 397 of the Execution Act, a defendant can file an objection 
(Widerspruch) with the issuing court, requiring the court to schedule a full 
hearing. 

Section 379 of the Execution Act makes injunctions for the protection of an 
outstanding (monetary) debt dependent on a showing that the defendant is likely 
to render execution of a future title useless by disposing of his attachable assets. 
For disputes involving international jurisdiction, it is sufficient for the plaintiff 
to show that judgments in an underlying action would be executed in a 
jurisdiction that is not party to relevant EU treaties. Section 379 of the Execution 
Act lists the legal tools available under a protective injunction for outstanding 
debt exhaustively as: 

• The disposition and administration of moveable property; 

• The prohibition of the sale and pledge of contested property (real estate and 
moveable property); 

• Where the contested rights or obligations are due the defendant by a third 
party, an injunction ordering the third party to cease performing against the 
defendant (Drittverbot); and 

• The administration of the defendant’s real property. 

 Section 382 of the Execution Act non-exhaustively defines a range of tools 
available for the protection of other,  non-monetary claims, for which a showing 
of objective threat is sufficient, ie, without an injunction, further proceedings 
would be imperiled through a concrete danger (not necessarily posed by 
interference by the defendant). These include the administration of property, an 
order to omit specific acts or to act in a specific manner, and an order to cease 
the further sale of an asset. 

Summary Judgments 

For monetary claims up to €75,000, section 244 of the Civil Procedure Act 
proscribes mandatory summary proceedings whereby the plaintiff must file with 
the competent court, after which the court will issue an Order for Payment 
(Zahlungsbefehl). Unless the defendant objects within 14 days upon delivery, 
the order enters into force, in effect providing a title for successive execution 
procedures under the Execution Act. 

Subject matter jurisdiction lies with the competent court, as defined by the value 
of the claim, whereas territorial jurisdiction falls within the territory of the 
debtor’s domicile court. Section 448 of the Civil Procedure Act departs from 
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standard civil procedures insofar as there is no duty of legal representation for 
filing an objection if the objector is not represented, he can file his objection 
orally at the court of his residence and no grounds for the objection need be 
provided.  

Monetary claims where one party resides in an EU member state fall under the 
reach of the European Summary Proceedings (Europäisches Mahnverfahren), 
with the District Court for Commercial Matters in Vienna having sole subject-
matter jurisdiction. In variance to domestic summary proceedings, these are not 
mandatory, and there is no upper limit concerning the value of the claim. 

Trial 

In General 

Following the commencement of an action, the court will order a first or 
preparatory hearing (Erste Tagsatzung) to discuss the structure and timing of the 
lawsuit, as well as to explore the feasibility of a settlement.  

Section 258 of the Civil Procedure Act sets out the purposes of a preparatory 
hearing, among them being the court’s decision on various objections 
(demurrers) against written filings by the parties. Formal defects and breaches 
of civil procedure rules can only be addressed in a further appeal if breach has 
been contested during first-instance proceedings. 

District Courts are held to compress proceedings into one hearing, thereby 
conducting evidentiary proceedings and concluding the matter on one court date 
(if feasible). Higher courts are at liberty to conduct part of the evidentiary 
proceedings during a first hearing as well, but, in more complex matters, would 
usually restrict themselves to approve a time structure for the proceedings, 
depending upon the evidence being admitted (but not yet approved by the court) 
at that stage.  

Until close of proceedings, both parties can introduce new arguments and 
evidence but would be prevented (with exceptions) to introduce them in the 
course of any remedial further action (ie, appeals). 

The court, usually a single judge, is in charge of the orderly conduct of the 
proceedings whereby, formally, once a matter has been called up (Aufruf der 
Sache), it is up to the parties or respective counsel to orally present their case. 
Usually, this is done by referring to the filings made up to this stage.  

Following the preliminary stages, evidentiary proceedings will be conducted 
whereby the evidentiary requests by the parties first must be approved by the 
court. Once the court deems that all necessary evidence has been filed and heard, 
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it will close proceedings34 and pass judgment, usually in written form. From that 
stage on, as outlined above, no new evidence is admissible.  

Evidentiary Proceedings 

In evaluating the admitted evidence, the court relies on the enshrined principle 
of ‘free evaluation of evidence’ under section 272, sub 1, of the Civil Procedure 
Act. Thereby, it must judge freely in due consideration the results of the 
proceedings and evidence presented. The court is only restricted in its findings 
on evidence gained from documents.35  

The burden of proof rests with the party claiming qualification of a set of 
circumstances under a given norm or rule. Only rarely does Austrian law 
provide for a shift of the burden of proof, such as when the plaintiff claims 
damages alleging breach of a protective law. The standard of proof required by a 
judge is that ‘such a high degree of probability has been presented, that no 
reasonable man with a clear command of life’s circumstances can be further 
doubtful’.  

Following the principle of immediacy under section 276 of the Civil Procedure 
Act, only evidence heard by the court presiding over a matter can be considered. 
There are exceptions to this rule, ie, when a court asks a different court or judge 
to hear evidence in the matter. Furthermore, in Austria, evidence obtained 
unlawfully is admissible. 

Forms of Evidence 

Austrian law recognizes five forms of evidence admissible to a court, to wit: 

• Documents (sections 292−319 of the Civil Procedure Act) — In the context of 
evidentiary rules, the distinction between public documents (publicly certified 
documents) and private documents must be pointed out. While the former 
(issued by a government agency or body within its authority) provide proof of 
the content of the document, the latter only give proof that its content is 
evidenced by the signor; therefore, the subject matter of a private document 
can be contested at court. Austrian civil procedure law does not subscribe to 
disclosure principles enshrined in common law countries, but it does allow ⎯ 
within limits ⎯ disclosure of documents in the possession of the opposite 
party or of parties closely affiliated. If a party refers in its filing to a document 
or is by law (ie, civil law) required to disclose, or if such a document is 
mutual to both parties, disclosure is mandatory. Disclosure, unless ordered by 
the court otherwise, can be denied in all other cases. 

• Witness accounts (sections 320−350 of the Civil Procedure Act). 

                                                 
34  Civil Procedure Act, s 193. 
35  Civil Procedure Act, ss 292−294. 
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• Expert witness (sections 351−367 of the Civil Procedure Act) ⎯ Choice and 
selection of the expert is within the remit of the court, whereby experts can be 
contested for bias by either party. The expert is requested by law (section 362 
of the Civil Procedure Act) to submit findings (Befund) as well as an opinion 
(Gutachten). 

• Legal inspection (sections 368−370 of the Civil Procedure Act). 

• Examination of parties to a lawsuit (sections 371−383 of the Civil Procedure 
Act). 

Specific Procedures 

In General 

The proceedings outlined above apply to the Regional Courts and are the 
standard form of proceedings in the Civil Procedure Act. Special procedural 
rules exist for District Courts, small claims, employment and social courts 
(Arbeitsgericht), arbitration tribunals, and alternative dispute resolution. 

District Court Proceedings 

District Courts have subject-matter jurisdiction over claims not exceeding 
€10,000, tenant/landlord and trespassing disputes, and family matters and 
divorce proceedings. Parties to claims valued at less than €5,000 are not 
burdened with mandatory legal representation by qualified and registered 
lawyers. If they choose not to be represented by counsel, they are protected by 
the court’s duty to explain procedural consequences of their acts or omissions at 
court (Mandukationspflicht).36  

Furthermore, District Court proceedings are simplified through shorter time 
limits,37 eliminating the duty to file a statement of defense,38 and the intent to 
restrict proceedings to one court hearing. This applies specifically to trespassing 
proceedings, where the court has a duty to respond to the urgency of such 
claims. As a further specialty, trespassing proceedings give the court the 
opportunity to pass judgment orally per final decree (Endbeschluss). Only if one 
of the parties declares within two weeks after delivery of the minutes its 
intention (in writing) to file for a remedy must the court deliver a written 
judgment.  

For small claims proceedings in which one party is domiciled or has its ordinary 
residence in another EU member state, small claims proceedings under EU 
regulations apply. Claims of a value not exceeding €2,000 are initiated by 
completing a form sheet, which (barring inconsistencies and obvious errors) is 

                                                 
36  Civil Procedure Act, s 432. 
37  Civil Procedure Act, s 436. 
38  Civil Procedure Act, s 440. 
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delivered to the defendant within two weeks of filing. If there is no response 
within 30 days, the court will pass judgment. 

Employment and Social Court Proceedings 

Following the adoption of the Employment and Social Court Proceedings Act, 
employment tribunals with exclusive subject-matter jurisdiction over 
employment and social court proceedings (and proceedings dealing with 
bargaining rights and representation) have been established at Regional Courts. 
At the Regional Court level, an employment court is composed of one 
professional judge and two lay judges; for second-instance proceedings at the 
Higher Regional Courts and Supreme Court, the panel (Senate) is comprised of 
three professional judges with two lay judges. 

While employment matters are subject to Regional Court jurisdiction, most of 
the simplified features of District Court proceedings have been merged into the 
Employment and Social Court Proceedings Act for purposes of easier court 
access of the parties.  

Thereby, parties can represent themselves in first-instance proceedings or be 
represented by qualified persons other than certified and registered lawyers. For 
purposes of filing a third-instance appeal, there are no mandatory claim values. 
Furthermore, defendants do not have a mandatory duty to file a statement of 
defense and the plaintiff has a choice of filing suit either with his or his 
defendant’s domicile court. 

Arbitration Tribunal Proceedings 

Arbitration tribunal proceedings are covered by sections 577 et seq of the Civil 
Procedure Act, as amended by the Arbitration Tribunal Amendment Act 2006, 
modelled after the United National International Trade Law Commission 
(UNCITRAL) Rules, and provide a skeleton of rules that must be adhered to by 
arbitration tribunals. Unless otherwise agreed by the parties, section 577 of the 
Civil Procedure Act will be applied if the arbitration tribunal has its seat within 
Austria.  

Arbitration tribunal proceedings must be agreed upon in writing in the form of 
an Arbitration Clause (ie, in a binding contract), a specific arbitration agreement, 
or by reference to a charter including an arbitration clause.39 The arbitration 
clause must specify subject matter giving rise to a filing with a tribunal. 

If an arbitration clause is defective but not unfeasible,40 it is considered to be 
healed if the parties engage in the arbitration without filing a complaint against 
                                                 
39  Civil Procedure Act, s 581. 
40  Civil Procedure Act, s 584, sub 1, second sentence. An arbitration clause is rendered 

infeasible, if the arbitration tribunal agreed upon in the arbitration clause has ceased 
to exist and if neither the agreed upon arbitration rules nor the composition of the 
tribunal can be ascertained (Supreme Court Judgment, OGH, RIS 9 Ob 191/11a). 



AUSTRIA  AUT-15 
 

(Release 1 – 2012) 

it.41 The same holds true if, despite a binding arbitration clause, a claim is filed 
with an official court and the defendant answers the statement of claim and 
enters into oral proceedings. While the matter otherwise would be dismissed for 
lack of jurisdiction, the addressed state court would continue orderly 
proceedings under the Civil Procedure Act.42 In the filing of a suit at a tribunal 
without an agreed arbitration clause, the case would proceed unless the 
defendant moved for dismissal with his first filing.43  

Unless the parties agree otherwise, a tribunal is composed of three arbitrators,44 
whereby each of the parties nominate one arbitrator who together choose the 
third.45 Arbitrators are liable if, for their negligent or wilful behavior, arbitration 
awards have been rendered ineffective or if therefore the arbitration award has 
been found erroneous in a successful appeal.  

Generally, arbitration clauses set out the rules governing the arbitration 
proceedings. Failing that, the tribunal is justified to proceed according to Civil 
Procedure Act rules and use its own discretion, as long as article 6 of the 
European Human Rights Convention is not breached.  

The arbitration award, as well as injunctions ordered by the tribunal, are 
enforceable under the Execution Act. In cases of grievous defect, the tribunal 
award, under section 611 of the Civil Procedure Act, can be appealed to the 
competent court (subject matter and territorial jurisdiction lying with the District 
Court where the tribunal is seated). Grounds for the rescissionary action are lack 
of a valid arbitration clause, breach of the Civil Procedure Act rules, or lack of 
proper composition of the tribunal.  

Mediation 

The Civil Law Mediation Act 2003 (Zivilrechtsmediations-Gesetz) provides the 
basis on which mediation proceedings take place. Under section 1 of the Civil 
Law Mediation Act, mediation requires consent by the parties to a dispute to 
submit the matter to the decisions of a mediator.  

Mediators must be registered with a Central Court Register and are bound by a 
duty of confidentiality. Furthermore, they must carry insurance. Mediators are 
barred from giving evidence of facts gained in the course of mediation 
procedures,46 during the course of which the statute of limitation for the 
underlying claim or complaint is tolled, as are time limits for filing a timely 
action at court.47  

                                                 
41  Civil Procedure Act, s 538, sub 3. 
42  Civil Procedure Act, s 584. 
43  Civil Procedure Act, s 592, sub 2. 
44  Civil Procedure Act, s 586. 
45  Civil Procedure Act, s 587. 
46  Civil Procedure Act, s 329, para 4. 
47  Civil Law Mediation Act, s 22. 
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Judgment and Kinds of Relief 

In General 

Austrian Civil procedural law prescribes two forms of decisions by a court, 
judgments (Urteil) and orders, the latter being commonly used to decide 
procedural matters during the course of a lawsuit. Dismissal of lawsuits (ie, for 
lack of personal jurisdiction or other formal grounds) always comes in the form 
of orders. 

Depending on the underlying claims, judgments are declaratory, mandate 
performance, mandate modification of a right, or bring proceedings to a close. 
The Civil Procedure Act distinguishes between partial judgments,48 interlocutory 
judgments (section 393 of the Civil Procedure Act) concluding prejudicial 
questions related to the proceedings and, lastly, additional judgments (section 
423 of the Civil Procedure Act) deciding on claims that have not been dealt with 
in a final judgment. 

Default Judgment 

Particular importance is given to the regulation of default judgments 
(Versäumungsurteil), under sections 396, 442, 552, sub 6, and 559 of the Civil 
Procedure Act. Where a party to a lawsuit refuses to answer, in writing or orally, 
to the statement of claim, thereby refusing to be drawn into the suit, default 
judgment ⎯ upon request of the other party ⎯ may be passed by the court. The 
defaulted party can file for restitution, under sections 146 et seq of the Civil 
Procedure Act, object in writing, or appeal against the default judgment to the 
court of second instance. 

The remedy of restitution addresses not only default judgments, but any 
delinquency in procedural acts by either party. If, through an ‘unforeseen and 
unavoidable act not under the control of the requesting party’,49 performance of 
a procedural act was omitted, the court can be petitioned within 14 days to grant 
restitution. If granted, the successful party is given leave to repeat performance 
of the omitted procedural act.  

Costs 

The court will decide on the costs of the proceedings, whereby under Austrian 
civil procedure rules, the losing party will be ordered to pay the costs of the 
winning side. The Attorney Fees Act (Rechtsanwaltstarifgesetz) establishes a 
rigid cost structure. Austrian law does not allow for contingency fees of any 
kind. While attorney and client may agree on a higher or differently structured 
fee, under the Civil Procedure Act, only costs defined under the Attorneys Fees 
Act will be rewarded by a court to the prevailing party. If a party prevails only in 

                                                 
48  Civil Procedure Act, s 391. 
49  Civil Procedure Act, s 146. 
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part, costs will be mutually suspended or divided accordingly between the 
parties, as provided by section 41, paragraph 1, of the Civil Procedure Act. 

Costs include the court fee (Pauschalgebühr) as regulated in the Court Fee Act 
(Gerichtsgebührengesetz), section 32. For claim values up to €350,000, a court 
fee of 1.2 per cent of the claim is levied upon filing the lawsuit. Court fees are 
treated differently from attorney’s fees, as they will be awarded by the court in 
relation to the success, ie, if the prevailing party is awarded two-thirds of its 
claim, two-thirds of the court fees will be awarded. The court’s costs decision 
can be appealed by either party within two weeks from the judgment delivery. 

Enforcement and Execution of Judgments 

In General 

The Execution Act covers the execution or enforcement of valid title. Parties to 
an execution are the collecting party (Betreibende Partei) and the obligated 
party (Verpflichteter) against whom proceedings are directed. Execution 
proceedings are two-pronged, consisting of proceedings for approval 
(Bewilligungsverfahren) and enforcement (the ‘Enforcement Order’). If there are 
no specific Execution Act rules (unless otherwise mandated by the Execution 
Act), those of the Civil Procedure Act apply to execution proceedings.50 Subject-
matter jurisdiction lies with the Regional Courts in whose territory the domicile 
of the obligated party51 or the object of execution is located, with most of the 
actual proceedings being dealt with by law clerks.  

Obtaining approval of an execution requires the existence of a legal title, the 
parameters for which are set out exhaustively by section 1 of the Execution Act 
(judgments of courts, settlements, and orders to pay and which must determine 
the amount for which execution is sought or, in the case of an injunction, the 
kind of specific performance required.  

Execution proceedings are initiated by a petition to the court by the collecting 
party attaching the existing title and will be granted (the ‘Execution Order’) on 
the basis of the records. An appeal against an Execution Order can be filed 
within two weeks upon delivery. Further remedies include an objection under 
sections 128, 182, and 231 of the Execution Act and an Execution Act lawsuit 
under the Execution Act, sections 35 (Impugnationsklage) and 36 
(Oppositionsklage). To the extent that property not owned by the obligated party 
has been executed, section 37 of the Execution Act grants the owner excision of 
the wrongly executed property. 

Types of enforcement are exhaustively listed under sections 87 et seq of the 
Execution Act, whereby the Execution Act distinguishes between executions for 
outstanding debt and executions for specific performance (Exekution zur 

                                                 
50  Execution Act, s 78. 
51  Execution Act, s 82. 
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Erwirkung von Handlungen oder Unterlassungen) against both real and 
moveable property.  

Garnishment of Wages 

Garnishment of a debtor’s wages is simplified, as the collecting party is not 
required to name the employer (third-party debtor) of the obligated party in the 
petition to execute. The court will, using the debtor’s birth date, inquire with the 
Social Security Agency, thus identifying the debtor’s employer. Following that, 
an order preventing the employer to pay the wages to the obligated party will be 
issued (Zahlungsverbot) which the third-party debtor must respond to within 
four weeks upon delivery with detailed information referring to the wages owed 
to the debtor.  

Section 290 of the Execution Act sets out a debtor’s receivables that are not 
attachable (eg, scholarships and pensions). Furthermore, garnishment below the 
legally defined subsistence level as outlined in sections 291a and 291b of the 
Execution Act and adjusted on a yearly basis (in 2012, €814 per month) is not 
permitted. 

Enforcement of Foreign Titles 

Execution of a foreign title requires a bilateral treaty between Austria and the 
country of origin (guaranteeing reciprocity, within the EU member state, the 
relevant treaties are applicable) and further requiring an official body (in the 
country of origin) as issuer of the title, as well as personal delivery to the 
defendant of the underlying procedure’s first filing in the state of origin, as 
provided by section 80 of the Execution Act).  

Even if a title satisfies all requirements, Austrian courts are barred under section 
81 of the Execution Act from execution if, in the country of origin, the 
defendant’s due process rights were breached in the proceedings leading to the 
title, Austria’s ordre public were to be breached in executing the title, or specific 
performance of an act illegal under Austrian law is sought. 

If these conditions are met, foreign titles are enforceable by means of execution 
in Austria52 if an Austrian court declares them to be a legal title for execution 
purposes (Vollstreckbarerklärung). The petition to declare a title executable can 
be joined with a petition for an Execution Order and will be decided ex parte. 
Territorial jurisdiction lies with the court where the debtor is domiciled or where 
the property against which execution is sought lies.53  

The Order of execution can be appealed within one month upon delivery (two 
months if the obligated party is domiciled outside Austria and filing of the 

                                                 
52  Execution Act, ss 79 et seq. 
53  Execution Act, ss 18, 19, and 82. 
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remedy is its first opportunity to join proceedings54); access to the Supreme 
Court for a further appeal is permissible.55  

Appellate Remedies 

In General 

Austrian civil procedure distinguishes among appeal (Berufung), revision 
(Revision), and appeal against a court order (Rekurs). Whereas appeals are 
directed against first-instance (District or Regional Court) judgments, (ordinary 
or extraordinary), revisions are an appeal against a second-instance decision and 
are the final remedy attainable.  

In contrast to a Rekurs, revisions have suspending effect on the underlying 
judgment’s validity. Appeals against the decision of an appeals court on a 
Rekurs (Revisionsrekurs) are admissible if strict admission criteria, resembling 
those set out by the Civil Procedure Act (see text, below), are met.  

For all forms of second-instance remedies, court fees are payable upon filing. 
Both court fees and attorney’s fees are significantly higher than those for first-
instance filings. All remedial filings must be submitted and filed at the trial 
court, which will pass them on to the court of second instance. To be admissible, 
remedies must satisfy the following requirements: 

• Remedial actions must be filed within four weeks from delivery of the 
underlying judgment;56 no extensions of the four-week time limit are 
permitted; 

• Only the parties to a first-instance lawsuit and those that intervened 
(Nebenintervention) are entitled to file for remedial action; and 

• Filing parties must be aggrieved by the underlying judgment, for which even 
partial prevailing of the plaintiff in the underlying action is sufficient.  

Appeal 

Appeals against District Court judgments will be decided by a three-judge panel 
at the competent Regional Court; those against Regional Courts fall under the 
jurisdiction of the Higher Regional Courts (Oberlandesgericht). Decisions are 
either arrived at by a (rare) court hearing or by a non-public court session and 
can, under specific circumstances, be appealed against to the Supreme Court by 
filing a Revision. 

The arguments made in the filing must be based on the first-instance decision 
and must allege either breaches of procedural law or material law or both. 
Appeal procedures are bound by the evidence admitted in the first-instance 
proceedings and used by the court in its judgment, with the exception of 

                                                 
54  Execution Act, s 84, s 2, no 2b. 
55  Execution Act, s 84, sub 4. 
56  Civil Procedure Act, s 464. 
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Employment Court proceedings (if the plaintiff was not represented by counsel 
or another third party), and no new evidence is admissible.  

Furthermore, the appeals court, unless both parties filed appeals, is prevented 
from amending the first-instance judgement negatively against the appellant. 
The appeals court either decides by issuing an order: 

• Dismissing the appeal for lack of cause shown or for breach of section 477 of 
the Civil Procedure Act (voidance, not exhaustively listed in section 477 of 
the Civil Procedure Act, ie, a decision through a judge related or affiliated to 
one of the parties, lack of domestic jurisdiction, lack of delivery of 
instrumental procedural documents to one of the party, lack of a party’s 
capacity, or lack of clarity of judgment to such a degree that it cannot properly 
be reviewed); 

• Voiding both the first-instance procedure and the consequential judgment and 
remanding the matter to the court of first instance, or dismissing the claim 
altogether, under section 494 of the Civil Procedure Act; 

• Reversing the judgment for breach of formal procedural law and reverting to 
the court of first instance; or 

• Issuing a new judgment upholding the first-instance decision or changing it 
completely or in parts.  

The appeals court must decide whether an ordinary revision is permissible, and 
if the value of the claim is not exclusively valuable in monetary terms, whether 
it exceeds either €5,000 or €30,000.57 These thresholds are of importance in 
deciding whether a second appeal (a so-called Revision) to the Supreme Court is 
permissible. 

Grounds for an appeal are reasons that give rise to complete voidance58 and 
breaches of procedural law59 and ‘hinder an exhaustive and complete discussion 
of the matter’,60 such as decisions by the first instance that do not deal with all 
the stated claims, or fail to deal with important facts, non-conformity with 
matters in the record, incorrect statement of facts due to incorrect consideration 
of evidence (and/or incorrect application of general principles of experience), 
and errors of law. 

Revision 

The Civil Procedure Act distinguishes between ordinary and extraordinary 
revisions. A precondition for further consideration of revision by the Supreme 
Court and Higher Regional Court is a matter that ‘rests on the solution of a legal 

                                                 
57  Civil Procedure Act, s 500. 
58  Civil Procedure Act, s 477. 
59  Civil Procedure Act, s 496. 
60  Civil Procedure Act s 496, sub 1, para 2. 
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point which is of importance for safeguarding the unity, stability and 
development of the law’.61  

Furthermore, revision is barred if the value of the claim is less than €5,000 or the 
value of the claim is within €5,000 to €30,000 and the appeals court has declared 
an ‘ordinary revision’ (ordentliche Revision) inadmissible.  

In such case, the appellant must petition the appeals court, in a filing comprising 
a fully argued revision, to rescind its previous decisions concerning the 
admissibility of the remedy. Otherwise, the appellant can file an extraordinary 
revision that, if granted, would suspend the validity of the appeal court judgment 
but not its enforceability. Grounds for revision are exhaustively listed in section 
503 of the Civil Procedure Act, comprising: 

• Voidance of the appeals court’s decisions, under section 477 of the Civil 
Procedure Act; 

• Further substantial defects of the appeals courts procedure; 

• Non-conformity with matters in the record, and 

• Errors of law. 

Conclusiveness of Judgment  

Judgments and orders come into force with the lapse of the time limit for filing 
an appeal or with the exhaustion of all available remedies. In the event of a 
grievous breach of the law, a valid decision (judgment or order) can be remedied 
by successfully filing either a nullity suit (Nichtigkeitsklage) and/or a lawsuit 
aiming at reopening the underlying matter (Wiederaufnahmsklage).  

Austrian law thereby allows for a remedy even after coming into force of a 
judgment. For that reason, the threshold of proof and the requirements to be met 
are rather high. Both suits aim at the rescission of a valid judgment as well as a 
renewed trial in the matter and must be filed ⎯ and are decided ⎯ with and by 
the court that has passed the final (valid) judgment.62  

Nullity Suit 

A nullity suit may be filed within four weeks (but not later than 10 years) after 
coming into force of the judgment upon gaining knowledge of a material lack of 
procedural probity, such as: 

• A deciding judge was barred, subject to section 20 of the Jurisdictional Norm, 
from deciding in the matter;63 or 

• A breach of the right to be heard.64  

                                                 
61  Civil Procedure Act, s 502, sub 1. 
62 Civil Procedure Act, s 530. 
63 Civil Procedure Act, s 529, sub 1, para 1. 
64 Civil Procedure Act, s 529, sub 1, para 2. 
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Lawsuit to Reopen Decided Matter 

Within four weeks (with an absolute time bar of 10 years) of the coming into 
force of a judgment, any party to a lawsuit may file to reopen the matter upon 
being appraised that: 

• A criminal offense, instrumental in a negative decision, has been committed 
by a judge or another person directly involved in the lawsuit;65  

• In passing judgment, a prejudicial prior valid decision has been omitted;66 or 

• New facts (arisen before close of proceedings at the first instance court and 
omitted without fault by the claimant) have emerged that would have led the 
court to pass a different decision.  

                                                 
65 Civil Procedure Act, s 530, sub 1, lit 1-4. 
66 Civil Procedure Act, s 530 Sub 1 lit 5. 
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Fonseca e Salles Lima Advogados Associados and Correia, Fleury,  

Gama e Silva Advogados 
Rio de Janeiro / São Paulo, Brazil 

Introduction 

Brazil is a jurisdiction of civil law origin.1 The law is mainly formalized in 
codes and statutes that the courts must apply to the facts of the cases brought 
before them. There are no jury trials in civil cases.2 Court precedents are generally 
not binding,3 although they are frequently considered persuasive authority and 
are often quoted in subsequent decisions. In addition to codified and statutory law 
and case law, decisions and opinions of judges often refer to the writings of legal 
scholars and doctrine as authority. 

Brazil is politically organized as a Federal Republic. However, civil, commercial, 
and procedural laws are of a federal nature. Article 22 of the Federal Constitution 
states that it is the Federal Union’s exclusive competence to enact legislation in 
these and other areas.4 Procedural law is mostly embodied in the Federal Code 
of Civil Procedure (Código de Processo Civil), although other statutes do contain 
specific procedural rules applicable to certain types of lawsuits, such as the 
Federal Code of Protection of Consumers (Código de Defesa do Consumidor) or 
the statutes regulating class actions.5 

Federal Courts have limited jurisdiction, as set forth in article 109 of the Federal 
Constitution, mostly to deal with cases involving the Federal Union or a Federal 

                                                           
1 As a former Portuguese colony that declared its independence in 1822, Brazil inherited 

Portugal’s civil law tradition. 
2 Juries are only employed in criminal cases and are limited to trials involving murder or 

attempt of murder, pursuant to the Federal Constitution, article 5, XXXVIII. 
3 There are some exceptions. For example, in certain cases, the decisions of the Supreme 

Court (Supremo Tribunal Federal) on constitutional issues may be binding upon the 
other courts, as per paragraph 2 of article 102 of the Federal Constitution. 

4 States have a residual and very limited competence to legislate on procedural matters, 
as per article 24, XI, of the Federal Constitution, but this is virtually innocuous in light 
of the broad federal powers in this area. 

5 Brazil has a peculiar system of class actions. Law Number 4.717/65 regulates the popular 
action (ação popular), which can be filed by individuals on behalf of the community, and 
Law Number 7.347/85 regulates the public civil action (ação civil pública), which can be 
filed by public prosecutors or by NGOs, on behalf of the whole society or of specific 
classes, such as consumers of certain products or services. 
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entity as a party.6 Commercial cases between private parties are usually within 
the general and residual jurisdiction of the courts of the various states, even if 
the law applicable to the merits of the dispute and to the procedure is federal law. 

Territorial jurisdiction within Brazil is generally regulated by the Federal Code 
of Civil Procedure,7 although the states can organize their own judiciary branches8 
and do so by creating local courts of specialized jurisdiction, such as civil courts, 
criminal courts, family courts, and bankruptcy courts, the division and quantity 
of which will vary from state to state. Legal uncertainty is a much-debated issue 
in Brazil, a large country, with a population of more than 180 million people who 
are litigating more and more,9 and with a dual system of federal and state courts 
applying mostly a uniform body of federal legislation, but frequently with very 
different results. The diversity of decisions by different courts, sometimes from 
the same courts,10 and the long average duration of lawsuits11 creates a scenario 
of great unpredictability as to the outcome of any litigation. 

There have been improvements in the past years, and there is serious work 
underway to improve the procedural laws and the effectiveness of the 
Judiciary,12 but this is a changing and evolving legal environment. In fact, a 

                                                           
6 Federal Constitution, article 109, I. 
7 Federal Code of Civil Procedure, articles 91 et seq. 
8 Federal Constitution, article 125. 
9 The cost of suing in Brazil is relatively modest. Filing fees are mostly small, and there 

are waivers of fees for those who cannot afford them. Many lawyers accept representation 
on the basis of contingency fees only, and there are public lawyers that represent the 
poor for free before the courts. Since the enactment of the Federal Constitution in 
1988, and new legislation such as the Federal Code of Protection of Consumers, in 
1990, and the New Civil Code, in 2003, the statistics show a consistent and significant 
growth in the number of lawsuits filed throughout Brazil. 

10 Some Courts of Appeals are very large, and the judges are divided in panels or chambers 
(câmaras). The Court of Appeals of the State of São Paulo, for example, has 360 
judges; the Court of Appeals of the State of Rio de Janeiro has 170 judges. In such 
large bodies, it is not uncommon to have different interpretations of the law even within 
the same Court of Appeals, coming from different panels. 

11 The average duration of lawsuits also is very different from place to place. In São 
Paulo, for instance, an appeal takes four to five years to be decided; in Rio de Janeiro, 
in contrast, it usually takes eight to 10 months. However, as a whole, and considering 
the further appeals to the higher Courts such as the Superior Court of Justice (Superior 
Tribunal de Justiça) and the Supreme Court (Supremo Tribunal Federal), lawsuits are 
not fast in Brazil. As a result, the case law takes a long time to be consolidated. 

12 Constitutional Amendment Number 45 of 2004, for example, created devices to reduce 
the caseload of the Supreme Court, and to avoid inconsistency in the case law. The 
results will be clearer within a few years. Appeals to the Supreme Court are now subject 
to the analysis of the repercussão geral, a kind of writ of certiorari, through which the 
Supreme Court may decide not to accept certain appeals if it finds they are restricted 
to a specific case, and the legal discussion is not relevant to society as a whole. The 
Supreme Court has been given the power to enact súmulas vinculantes, which are 
summaries of its consolidated case law that will be binding upon lower courts. The 
National Council of Justice (Conselho Nacional de Justiça) was created as a supervising 
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revolution in the way civil disputes are resolved before Brazilian courts is being 
expected as a result of the enactment of the New Code of Civil Procedure 
(Federal Law Number 13.105/2015) on 16 March 2015, coming into effect in 
January 2016. 

The New Code has incorporated into statutory law certain principles, precedents, 
and soft law that courts and scholars have been applying and discussing for 
decades. Old rules were refreshed and new rules were included in order to 
address all the needs, scientific discoveries, and technological advances of the 
global economy and society. 

Influenced by these objectives, the new procedural law is breaking some dogmas 
and canons of the old Italian-inspired Brazilian Code of Civil Procedure, in force 
since 1973. The old Code was enacted during Brazil’s dictatorship period, when 
the major concern of the legislative power was to grant as many chances of 
defenses and appeals as possible, in order to avoid the abuses of an arbitrary 
regime. 

The new Code seeks not only to speed up the pace of the proceedings, but also to 
create a wise balance between effectiveness and predictability, time/cost reduction, 
and legal certainty. The main idea of the new law is to create an organic, 
organized, and simple statute that permits the judges to be concerned with the 
merits of the cases and not in solving minor procedural issues, applying 
substantive law to deliver justice. This approach mitigates the differences between 
dispute resolution in Brazil and in the Common Law countries, traditionally 
focused on resolving the merits, rather than discussing procedural issues. 

Roughly speaking, the New Code gives more importance to precedents, and 
establishes the possibility to condense thousands and thousands of individual 
lawsuits in a single class action or link its result to a first judgment rendered by a 
Superior Court. It also reduces the number of appeals, institutes more penalties 
for frivolous litigation, and encourages the adoption of alternative means of 
dispute resolution, such as mediation and arbitration. 

One of the most praised features of the New Code is the fact that the parties now 
have freedom to agree on certain rights and steps of the proceedings in cases 
involving disposable rights. Under article 190 of the New Code, “the parties 
may establish changes in the proceedings in order to adjust them to the 
specificities of the case and agree on their burdens, powers, prerogatives, and 
procedural duties, before or in the course of the lawsuit”. Additionally, article 
191 of the New Code provides that “upon agreement, the judge and the parties 
may establish a schedule for the procedural acts”. 

The New Code also imposes a duty of uniformity and precedents stability to the 
courts. Once a precedent is established, any modification of its grounds demands 

                                                                                                                                  
body for the Judiciary. It is developing important work against the inefficiency of the 
Judiciary and in the fight against corruption (which is not a widespread problem, but 
exists). 
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the Superior Courts to hear expert opinions about it, permitting an institutional 
dialogue that will overcome the parties of the case. The mechanism, called a 
motion for resolution of repetitive claims, is provided by articles 967 et seq of 
the New Code, under which a precedent issued by a court on a leading case will 
be applied to all similar cases throughout the country. With this mechanism, the 
Courts will be able to identify lawsuits that are reproduced on a large scale, 
identify the relevant legal issues and select, among a wide number of similar 
cases, a leading case to be ruled by a higher court. During the adjudication of the 
leading case, all similar cases will stay suspended, until a final decision on the 
leading case is rendered. After that, the precedent will be applied to all similar 
cases, becoming binding on the lower courts. 

Another tool provided by the new procedural law to reduce the number of 
lawsuits is the encouragement of settlements and the institution of preliminary 
mediation. Once a complaint is filed, the judge may call a preliminary hearing 
where a mediator will encourage amicable solutions. This method aims to 
encourage the parties to reach a settlement early on in the proceedings. 
Moreover, the New Code of Civil Procedure provides for the possibility of 
rendering partial awards to resolve in a definitive manner interlocutory issues 
concerning the merits of the dispute. The early resolution of part of the issues at 
stake may encourage settlement at an early stage of the proceedings. 

All these new features, clearly inspired by common law systems, have been 
introduced into Brazilian Law with the purpose of making the application of law 
uniform and effective, in a direct effort to increase legal certainty and reduce the 
time and costs that have so far been associated with the slow pace of judicial 
proceedings in Brazil. There also is a growing interest in the study and use of 
alternative dispute resolution (ADR) methods. However, there is no compulsory 
mediation or arbitration in Brazil. ADR methods can be used only when the 
parties agree to do so. Mediation is quite rare, despite the recent enactment of a 
statute regulating it (Federal Law Number 13.140/2015). 

Arbitration, on the other hand, is a reality, particularly in commercial and 
international cases, and can be used when disputes relate to disposable 
patrimonial rights. There are various local institutions specialized in 
administering proceedings, and the statistics show a continuous growth in the 
number and value of the cases submitted to arbitration in Brazil. Foreign entities 
such as the International Chamber of Commerce (ICC), the American 
Arbitration Association (AAA), and the London Court of International 
Arbitration (LCIA) regularly conduct arbitration proceedings in Brazil and/or 
involving Brazilian parties. 

Arbitration awards are not subject to appeals or to judicial review on the merits 
and are enforceable as the equivalent of judgments rendered by courts of law. 
Federal Law Number 9.307 of 1996, as amended by Federal Law Number 
13.129 of 2015, regulates arbitration, and Brazil is a party to several 
international conventions on arbitration, most notably the New York Convention 
of 1958 and the Panama Interamerican Convention of 1975. 
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Jurisdiction 

The international jurisdiction of Brazilian courts is regulated by articles 21−25 
of the Federal Code of Civil Procedure. Article 21 provides that the Brazilian 
judiciary authority has jurisdiction when the defendant, regardless of nationality, 
is domiciled in Brazil; the obligation must be performed in Brazil; or an action 
arises out of a fact or an act that took place in Brazil. A foreign legal entity is 
considered to be domiciled in Brazil if it has an agency or a branch in Brazil. 

Article 23 provides that the Brazilian judiciary authority has exclusive jurisdiction 
to prosecute actions related to real estate located in Brazil and to prosecute the 
inventory and the partition of assets located in Brazil, even if the decedent was a 
foreigner and lived abroad. Article 24 declares that an action initiated before a 
foreign court does not result in lis pendens and does not prevent the Brazilian 
judiciary from prosecuting the same case, or any related case.13 Brazilian 
procedural law does not have the concept of forum non conveniens. If a Brazilian 
judge finds he has jurisdiction over a case that has been filed, the jurisdiction 
must be exercised.14 

Jurisdiction under article 21 of the Federal Code of Civil Procedure may be 
concurrent jurisdiction, while jurisdiction under article 23 is exclusive jurisdiction. 
In other words, Brazilian law recognizes that, in the situations foreseen under 
article 21, a foreign court also may have valid jurisdiction. In the situations 
foreseen under article 23, Brazilian law does not accept the jurisdiction of any 
other country and will not recognize the validity of a decision coming from a 
foreign court, even if that foreign court considers itself competent and with 
jurisdiction. There are decisions of the Superior Court of Justice affirming the 
principle that Brazilian jurisdiction, even if only concurrent jurisdiction, cannot 
be waived by the parties.15  

Under article 24 of the Federal Code of Civil Procedure, the filing of a lawsuit 
abroad does not prevent the Brazilian jurisdiction from hearing an identical 
action. Regardless of what is going on before a foreign court, if a case filed in 

                                                           
13 Free translation from the original Portuguese text. All the quotes in English of Brazilian 

constitutional or statutory provisions or court decisions transcribed or referred to 
throughout this chapter are free translations from the original Portuguese texts. 

14 There are legal provisions for the consolidation of related cases, such as article 55 of 
the Federal Code of Civil Procedure. However, in these situations the related cases are 
consolidated before another Brazilian judge of competent jurisdiction. Although in such 
consolidations one judge declines his jurisdiction, he does so in favor of another 
Brazilian judge of equivalent standing. 

15  Special Appeal Number 251.438-RJ of 2 October 2000; Special Appeal Number 
498.835-SP of 2 April 2005. See http://www.stj.jus.br. In the context of arbitration, 
however, the place of the seat of the Arbitral Tribunal is irrelevant for the purpose of 
defeating the jurisdiction of a Brazilian court. In accordance with the New York 
Convention of 1958, in force in Brazil since 2002, and Law Number 9.307/96, the 
Brazilian judge must abstain from exercising jurisdiction when faced with an arbitration 
agreement, regardless of where this arbitration is to take place, in Brazil or abroad. 
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Brazil falls under any of the circumstances of article 21, the Brazilian judge will 
proceed with it, even if it is similar or related to that which already exists abroad.16 

Even when there is a foreign judgment, it does not constitute res judicata for 
Brazilian internal purposes, and a lawsuit filed in Brazil may go on. A foreign 
judgment is only recognized in Brazil after it has become final and unappealable 
in the place where it was rendered, and it has been homologated by the Superior 
Court of Justice,17 under article 15 of the Law of Introduction to the Civil Code 
and article 105, I, ‘i’, of the Federal Constitution. 

However, article 25 of the Federal Code of Civil Procedure (introduced by the 
New Code) prevents Brazilian Courts from hearing civil cases arising out of 
international contracts whereby the parties have elected a different jurisdiction, 
except if such cases involve any of the matters provided by article 23 (real state, 
inventory, and divorce disputes). 

Applicable Law 

Articles 8 and 9 of the Law of Introduction to the Brazilian Civil Code state the 
following: 

“Art. 8. To qualify assets, and regulate the relations concerning them, the law of the 
country where they are located will be applicable. 

“Paragraph 1. The law of the country where the owner is domiciled will be 
applicable to the movable assets that he brings or that are destined to be transported 
to other places. 

“Paragraph 2. The pledge is regulated by the law of the domicile of the person 
who possesses the pledged asset. 

“Art. 9. To qualify and govern the obligations, the law of the country where they 
were constituted shall apply. 

                                                           
16 According to the Superior Court of Justice, the existence of related cases abroad has 

no impact on the jurisdiction of the Brazilian courts (Special Appeal Number 2.170-SP, 
of 7 August 1990). The impossibility to consolidate related cases in Brazil because the 
Brazilian courts may have jurisdiction over some, but not all, of the claims also is 
irrelevant (Superior Court of Justice, Internal Appeal in Interlocutory Appeal Number 
9.794-SP of 21 June 1991). 

17 Until 2004, the Federal Constitution established that requests for homologation of 
foreign judgments had to be filed before the Supreme Court. Constitutional Amendment 
Number 45 moved this jurisdiction to the Superior Court of Justice. Resolution 
Number 9 of the Superior Court of Justice regulates the procedure for the homologation 
of foreign judgments, which also is applicable to the homologation of foreign arbitral 
awards. Article 15 of the Law of Introduction to the Civil Code establishes the legal 
requirements for the recognition of foreign judgments in Brazil. In principle, except 
for matters of public policy, the Superior Court of Justice will not review the merits 
of the foreign judgment and will only look at whether the foreign court respected the 
necessary procedural formalities, such as service of process and the right of defense. 
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“Paragraph 1. When the obligation is to be performed in Brazil, and if it depends 
on essential formalities, these formalities will be observed, although the extrinsic 
requirements of the act under the foreign law will be admissible.  

“Paragraph 2. The obligation arising from the contract is presumed to be constituted 
in the place of residence of the proponent.” 

For purposes of ascertaining the applicable law, the Law of Introduction to the 
Civil Code places special relevance on the place where the contract is entered 
into.18 Brazilian courts will not necessarily follow a choice of law provision in a 
contract if it results in a different applicable law from that to which the Law of 
Introduction to the Civil Code would point.19 

Articles 7−10 of the Law of Introduction to the Civil Code regulate the applicable 
law to personal, family, and succession rights. The fact that a Brazilian judge 
may have jurisdiction over a certain dispute does not affect the analysis of the 
applicable law. If Brazilian conflicts of laws’ principles point to the applicability 
of a foreign law, the Brazilian judge has a duty to apply the foreign law, unless it 
is offensive to national sovereignty, Brazilian public policy, or good morals.20 

Although the content of the foreign law must be proven by the party who relies 
on it, the decision on an issue of foreign law is considered as a decision on an 
issue of law, and not on an issue of fact.21 Notwithstanding the above, it must be 
recognized that Brazilian judges are reluctant to apply foreign law, and they 
often look for ways to avoid it. Most judges have little or no experience with 
international disputes. Coming from a civil law background, Brazilian judges 
will find it particularly difficult to apply the law of common law jurisdictions. 
If the Brazilian judge cannot determine the content of the applicable foreign 
law, he will apply Brazilian law by default.22 

                                                           
18 As per the Superior Court of Justice’s decision in Special Appeal Number 97.099-RS 

of 10 March 1998, for the purposes of determination of the applicable law, “the 
obligation derived from the contract is deemed to be constituted in the country where 
it was entered into”. 

19 Apart from the Arbitration Law, which expressly states that the parties are free to 
choose the law that will be applicable to a contract subject to arbitration (article 2 of 
Law Number 9.307/96), there is no legal provision in Brazil clearly authorizing the 
parties to choose the law applicable to a contract. 

20 Law of Introduction to the Civil Code, article 17. 
21 The Supreme Court has decided that the determination of the content of the foreign 

law applicable to a dispute, by virtue of Brazilian law on conflicts of law, is an issue 
of law, and not an issue of fact (Extraordinary Appeal Number 93.131-MG, Revista 
Trimestral de Jurisprudência, volume 101, at p. 1149). The Superior Court of Justice 
also accepts the principle that the foreign law, when applicable in Brazil, is of 
equivalent standing to Brazilian law (Internal Appeal in Interlocutory Appeal Number 
21.337-1-DF of 10 June 1992). 

22 In Special Appeal Number 254.544-MG, the Superior Court of Justice decided: “Foreign 
law. Proof. If it is the case of applying foreign law, pursuant to the rules of Private 
International Law, the judge must do it, even if ex officio. The judge cannot impose on 
the party the burden to prove its content and force and effect, unless when it was argued 
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Commencing Action 

In General 

The Federal Code of Civil Procedure establishes a precise script to be followed 
by the parties during the entire course of a lawsuit, from the pleadings, which take 
place before a judge in the first level of jurisdiction, until the final judgment, after 
all appeals have been exhausted. 

There are some variations in the proceedings, depending on the kind of claim, 
the issue at stake, and the relief sought. There also are some peculiar proceedings, 
designed for very specific types of actions. Nevertheless, the major steps of every 
action in Brazil are generally similar, since all types of proceedings are governed 
by the same principles. 

Complaint 

In General 

The first step for commencing all types of actions is the filing of the complaint 
before the proper court. Under articles 103 and 104 of the Federal Code of Civil 
Procedure, and article 133 of the Federal Constitution, the plaintiff must always 
be represented by a lawyer, duly enrolled in the Brazilian Bar Association, who 
must sign the complaint. In civil cases, any complaint must contain the following 
features, prescribed by article 319 of the Federal Code of Civil Procedure. 

Designation of Proper Venue  

Articles 42−63 of the Federal Code of Civil Procedure prescribe various standards 
and parameters to define where the plaintiff should file the complaint. Thus, the 
choice of the proper venue before which the complaint is to be filed will depend 
on various factors, such as the issues at stake, the place of domicile of the defendant, 
and the amount of the dispute. 

In general, a complaint is to be filed before a lower court, on the first level of 
jurisdiction (which may be a State or a Federal court), but there are cases in 
which the kind of relief sought or the parties involved require the plaintiff to file 
the complaint directly with a higher court, on the second level of jurisdiction, or 
even directly before the Superior Court of Justice or the Supreme Court. 

Names and Particulars of Parties 

The complaint must provide the court with essential information about the parties, 
such as their names, marital status, professions, and addresses. The purpose of 
this rule is to identify, as best as possible, the parties to the lawsuit, in order to 
facilitate summons and allow the correct defendants to fully exercise their rights 
of defense. 
                                                                                                                                  

by the party itself. If the evidence cannot be produced, because the dispute cannot rest 
without a solution, the judge shall apply Brazilian law.” Decision of 18 May 2000. 
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Full Description of Facts and Legal Grounds  

Under the rules of the Federal Code of Civil Procedure, both parties have one 
single opportunity to present their statements of claim, i.e., to assert the relevant 
facts, set forth their causes of action or grounds of defense, and request the relief 
they seek. With respect to the plaintiff, the opportunity is the moment of filing 
the complaint, which shall contain the most complete description of facts, rights 
at stake, and causes of action. 

Further statements of claim will not be accepted later in the proceedings, except 
in case of force majeure or under very restricted circumstances. However, new 
facts (meaning those facts that have happened or have been disclosed only after 
the complaint was filed) can be alleged by the plaintiff during the course of the 
proceedings and will be taken into account by the court when relevant for the 
resolution of the dispute, according to article 493 of the Federal Code of Civil 
Procedure. Thus, in an action filed before a Brazilian court, there is considerable 
emphasis on the initial pleadings (complaint and answer), which set out the 
issues at stake and the controversial points that will be considered and resolved 
by the court. 

Remedy Sought 

The Federal Code of Civil Procedure contains an entire section (articles 322−329) 
prescribing the guidelines and the formal requirements to be followed by the 
plaintiff when addressing any kind of request for relief. Damages, specific 
performance, enforcement of rights, declaration of rights, and injunctions are the 
most commonly sought remedies, although the Federal Code of Civil Procedure 
gives some leeway for the plaintiff to choose or design general relief that might 
be suitable for his specific situation. 

Two general principles, applicable to all types of remedies, must be stressed. 
Implicit requests are not permitted. The plaintiff must be clear about the remedy 
sought and request it in writing, within the complaint. The relief sought cannot 
be vague or undetermined. A statement of claim must specifically state the relief 
or remedy that the plaintiff seeks. However, more than one type of remedy can 
be sought simultaneously, provided that the multiple remedies are not incompatible. 
Different types of remedies also can be sought alternatively. 

Amount of Claim  

Under article 291 of the Federal Code of Civil Procedure, every claim must have 
a corresponding economic expression. This standard is designed to help in 
determining the proper jurisdiction and to lay down a calculation basis for the 
filing fees and for sucumbência’s fees (attorney’s fees that the losing party is 
ordered to pay to the winning party’s lawyer, as per articles 85 et seq. of the 
Federal Code of Civil Procedure). 

Articles 291 and 292 of the Federal Code of Civil Procedure provide the parameters 
to be followed when ascribing an economic value to an action. In general, such 
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value must correspond to the value of the damages sought or the value of the 
rights at stake. Even when it is not possible to determine the precise value of the 
claims, the plaintiff must estimate the economic benefits that may arise from a 
favorable judgment. 

Reference to Procedures to Gather Evidence, Production of Documents  

Under Brazilian procedural law, there are basically three major categories of 
evidence-taking procedures, namely: 

• Depositions, including questioning of witnesses, evidentiary hearings, and 
interrogatories of parties; 

• Expert examinations, including all possible types of technical examinations 
and forensic audits; and 

• Production of documents, meaning the submission of documents as proof of 
facts and/or allegations.  

The plaintiff has the burden to set forth, early in the proceedings, the evidence-
taking procedures that will be necessary to prove the facts and allegations asserted 
in the complaint. In relation to depositions and expert examinations, the plaintiff 
is only required to formulate a general request for the production of such types 
of evidence, without having to immediately identify the witnesses or to give 
more details on the expert examination. 

Later in the proceedings, the plaintiff will be given the opportunity to reiterate 
and specify the details of the request for taking of the relevant evidence. As to 
documentation, the plaintiff has the burden to present, with the initial complaint, 
all the documentary evidence that he intends to produce. In other words, all the 
documents that exist, and are known and held by the plaintiff at the moment of 
the filing of the complaint, must be attached to the complaint, according to 
article 320 of the Federal Code of Civil Procedure. 

Payment of Court Fees 

Court fees, which may vary from court to court, must be paid in advance, before 
the filing of the complaint. Proof of payment needs to be attached to the 
complaint. If the complaint is filed lacking one or more of the features 
mentioned above, the judge assigned to the case must grant the plaintiff the 
chance to amend and correct the complaint, according to article 321 of the 
Federal Code of Civil Procedure. If the plaintiff fails to amend the complaint in 
order to meet the mandatory requirements, the case will be dismissed, as 
provided for by article 321, sole paragraph, of the Federal Code of Civil 
Procedure. 

Service of Process 

Brazilian scholars and jurists, following Italian, French, and German legal 
theories, have long considered a lawsuit to be a trilateral legal relation (actum 
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trium personarum) among plaintiff, judge, and defendant. Hence, a lawsuit can 
only be considered properly commenced after such trilateral relationship is 
formed, which happens only when the defendant is duly served with process. 

Therefore, service of process is a key step, under Brazilian procedural law, for 
the valid formation of an action and, consequently, for the validity of the 
judgment, according to article 239 of the Federal Code of Civil Procedure. 
Articles 238−259 regulate the matter, providing the types and requirements for 
regular service of process. The plaintiff has the burden to request service of 
process, as mentioned above, and to provide the court with all the relevant 
information that describes the defendant and where he can be found. 

However, it is not the plaintiff’s duty to directly serve process on the defendant. 
Once the court’s fees are paid, it is the court’s responsibility to perform the 
service of process. Court clerks are in charge of issuing, delivering (in person or 
by mail), or publishing the writ of summons. There are three ways the court can 
serve process on a defendant, namely by: 

• An officer of the court, who personally delivers the writ of summons to the 
defendant (personal service); 

• A registered letter (service by mail), which receipt must be signed by the 
defendant; and 

• The publication of writ of summons in the Official Gazette (service by 
publication).23 

In view of the foregoing, the commencement of a civil action under Brazilian 
jurisdiction depends on the filing of a correct complaint and proper service of 
the defendant with process. 

Defense 

Once served, the defendant usually has 15 business days to file the defense.24 
The answer or response (contestação) is the most important type of defense, 
whereby the defendant can deny the facts and dispute the merits of the plaintiff’s 
claims, according to articles 335, 336, and 337 of the Federal Code of Civil 
Procedure. The defendant’s request that the court dismisses the case because of a 
procedural defect or lack of jurisdiction also should be asserted within the answer 

                                                           
23 In this case, validity of service will usually depend on proof of previous failures to 

deliver personal service or service by mail. Notwithstanding, the Federal Code of 
Civil Procedure provides for immediate service by publication in some exceptional 
circumstances, such as the case of a defendant who lives in an inaccessible place or a 
defendant whose address is unknown. 

24 In some actions, the deadlines may be longer or shorter, but 15 days is the most 
common and the default timeframe. When there are various defendants represented by 
different attorneys from different law firms, procedural deadlines are doubled, including 
the time to respond, which becomes 30 days (Federal Code of Civil Procedure, article 
229). 
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by a plea to dismiss, and not by a separate motion. Any challenges to the amount 
of the dispute should also be asserted within the answer. 

Every allegation of fact made in a statement of claim must be specifically 
addressed by the defendant in the answer; otherwise, it is deemed to be admitted, 
as provided by article 341 of the Federal Code of Civil Procedure. After the 
answer, new statements of claim will not be admitted, expect for allegations 
related to new facts or new laws (enacted after the filing of the answer). 

Under Brazilian law, amendments to the answer are, in general, not permitted. If 
the defendant fails to file a timely response, all the facts will be considered 
undisputed, and the judge will be allowed to enter a default judgment, according 
to article 344 of the Federal Code of Civil Procedure. 

As to the evidence-taking procedures, the same principles relating to the plaintiff 
apply to the defendant. Therefore, when filing the answer, the defendant has the 
burden to produce all the documentary evidence to support his statement of 
defense, but a simple reference may be made to the other types of proof that he 
intends to produce later. In addition to the answer, and together with it, the 
defendant can file several types of motions that have specific purposes and 
contents. 

A motion for recusal, provided by article 146 of the Federal Code of Civil 
Procedure, is designed to request the assignment of the case to another judge, 
because the judge to whom the case was previously assigned is legally impaired 
to decide it (according to article 144 of the Federal Code of Civil Procedure) or 
is to be disqualified due to bias (according to article 145 of the Federal Code of 
Civil Procedure). 

Counterclaims 

Claims by the defendant against the plaintiff may be brought as counterclaims 
within the same proceedings, instead of as a separate action. Under article 343 of 
the Federal Code of Civil Procedure, counterclaims must be related either to the 
main action or to the issues and grounds alleged as defense.  

The claim and counterclaim are treated as two independent actions in the same 
proceedings, and the counterclaim and the answer to the counterclaim are 
governed by the same rules for pleadings that apply to the complaint and to the 
defense. 

Continuation of Proceedings 

The plaintiff may reply to the defendant’s response within 5 or 15 business days, 
depending on the matters that were alleged, as provided by articles 218, third 
paragraph and 351 of the Federal Code of Civil Procedure. The reply has the 
purpose to respond to the defendants’ statements of defense, within the limits of 
the dispute. The plaintiff is not permitted to amend or supplement the complaint 
in the reply. 
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Joinder of Necessary Parties and Third-Party Intervention 

Although generally the plaintiff decides whom to sue, article 114 of the 
Federal Code of Civil Procedure provides for the compulsory joinder of 
parties who are necessary or indispensable parties to the action. Obviously, if 
the suit is not brought by and/or against a real party in interest, the case must 
be dismissed. 

However, there are some situations in which there are more than two real parties 
in interest or more than the number of parties that already are plaintiffs and 
defendants. In these situations, all the real parties in interest must be brought 
into the action.  

In general, compulsory joinder is prescribed by law or is a logical consequence of 
the nature of the issues at stake. Usually, when the judgment must be enforced 
against more parties than those originally involved in the action, when its 
effectiveness depends on the circumstance that other parties are bound to the 
decision, compulsory joinder will be necessary. 

The Federal Code of Civil Procedure also provides for third-party intervention, 
which may happen in four different situations. Articles 119−120 of the Federal 
Code of Civil Procedure deal with the simple intervention, namely, when an 
intervenor seeks to join one of the parties because they share some legal interest 
in the litigation and he is concerned that in his absence that interest will not be 
adequately protected. 

Articles 6826−686 of the Federal Code of Civil Procedure deal with opposition, 
a type of intervention in which the intervenor claims the rights at stake for 
himself. In other words, the opponent pleads against the plaintiff and the 
defendant. In general, this type of intervention occurs in real actions, in which 
the plaintiff is sued for the recovery of land or other property that he only 
possesses, but is actually owned by a third party. Articles 125−129 of the 
Federal Code of Civil Procedure provide for compulsory additional claims 
asserted by the defendant against third parties. The defendant is compelled to 
join an additional claim against a third party, under the penalty of losing his 
rights against such third party when: 

• He is being sued in a real action, for the recovery of the property or real estate 
that he bought from the third party; 

• He is being sued in an action to recover the possession of real estate whose 
proprietor is the third party; and 

• The third party is liable by law or by contract for indemnifying the defendant 
for the losses and damages that may arise from the plaintiff’s original claim. 

Articles 130−132 of the Federal Code of Civil Procedure deal with the joinder of 
the surety, the principal, or any jointly liable guarantor, in cases where the defendant 
wishes to hold the guarantor liable for the payment that is being sought by the 
claimant. 
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Obtaining Information Prior to Judgment 

Brazilian courts, as those of civil law countries in general, do not hold trials, as 
they are known in Common Law jurisdictions. The case will be developed, the 
allegations will be made, and the evidence will be presented before a judge 
sitting alone, who will later examine the file of the case and render the judgment 
in chambers. 

This first instance judgment will be subject to an appeal in which the second-
level court will review the facts and the law of the case de novo. On the 
appellate level, appeals are generally decided by a group of three or five judges, 
depending on the kind of appeal.  

In Brazil, the process of obtaining information prior to judgment, generally 
known as discovery, always takes place in court. First instance judges 
conduct all the steps of the taking of the evidence in the first level of 
jurisdiction.25 

According to article 374 of the Federal Code of Civil Procedure, no evidence is 
necessary to prove facts that are notorious, facts that have been alleged by a 
party and were not denied by the opposing party, facts admitted as undisputed, 
and facts that are legally presumed to exist. 

Civil law rules do not compel the parties to make a full disclosure of facts and 
documents related to the dispute. The parties have a lot of freedom to choose 
what to reveal, knowing, though, that the party who alleges a fact has the burden 
to prove it, otherwise it will not be taken into consideration by the court when 
rendering the judgment.26 Consequently, the principle of the burden of proof is 
what brings effectiveness to discovery in the civil law system, encouraging the 
parties to disclose the most relevant facts and to reveal the most important 
documents that support their claims. 

Under article 369 of the Federal Code of Civil Procedure, ‘the parties have the 
right to use every legal mean, as well as those morally legitimate, even if not 
specified under the Code, to prove the facts on which their claims and defenses 
are based’.  

In other words, Brazilian procedural law largely accepts all the possible means 
of proof, not only the devices specified in the Federal Code of Civil Procedure. 
Nevertheless, the Federal Code of Civil Procedure provides for three major 
groups of discovery devices: depositions, expert examination, and production of 
documents. 

                                                           
25 There are cases in which, due to jurisdiction matters, an action is filed directly before 

an appellate court, in second instance. In these exceptional cases, the evidence-taking 
procedures are conducted by the presiding judge of a collective body of generally three 
judges, who are entitled to decide the case. 

26 Federal Code of Civil Procedure, article 373. 
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Specification of Types of Evidence 

In General 

Immediately after the pleadings, the parties are notified to specify the types of 
evidence that they want to use. As mentioned before, this rule is applicable only 
to depositions, expert examinations, or other types of evidence, since the production 
of documents must be made earlier in the proceedings, at the moment of the 
complaint and the answer. 

When specifying the types of evidence, the plaintiff and the defendant are 
forbidden to produce new documents, except for new documents, documents 
that the party only came to know or hold after the complaint or the answer, and 
documents related to new facts. Having read the pleadings and the evidence-
specification briefs, the judge may dismiss the case, render summary judgment 
on the merits (when additional evidence is not necessary), or render a conclusive 
opening order to define the disputed facts and decide on the evidence-taking 
procedures requested by the parties. 

As a general principle, the judge is the addressee of the evidence,27 having the 
discretionary power to deny useless, irrelevant, or protractive requests for the 
production of evidence. The party whose request to produce some kind of evidence 
has been denied may challenge the judge’s decision by an interlocutory appeal. 

Depositions 

Depositions are written records of the oral evidence that is given before the first-
instance judge in a formal evidentiary hearing, as provided by article 449 of the 
Federal Code of Civil Procedure. The parties themselves and witnesses may be 
deposed.28 Articles 385−388 of the Federal Code of Civil Procedure regulate the 
interrogatories to the parties, whereas articles 442−463 of the Federal Code of 
Civil Procedure regulate the depositions of witnesses. 

Only the witnesses depose under oath, i.e., give sworn testimony, as provided by 
article 457 of the Federal Code of Civil Procedure. Persons who have an interest 
in the outcome of the litigation are considered informants to the court, and their 
testimony is not under oath, as that of the parties themselves. Although the Federal 
Code of Civil Procedure provides for examination and cross-examination, attorneys 
are not allowed to address their questions directly to the parties or to the witnesses. 
Questions are addressed to the judge, who is in charge of conveying them to the 

                                                           
27 The following decision of the Superior Court of Justice exemplifies this principle: 

“Under our procedural system, the judge is the addressee of the evidence, having the 
power, according to article 370 of the Federal Code of Civil Procedure, to grant the 
taking of useful evidence and deny the useless or merely protractive evidence, being 
such decision, in principle, not considered an obstruction to the right of action and 
defense” (Special Appeal Number 930.403/RS of 23 June 2009). 

28 Written witness statements, although not forbidden, are seldom used, and have little 
relevance, considering valid depositions must be taken in front of the judge. 
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deponent, and to rephrase them when necessary. Attorneys are allowed to object 
to questions made by opposing counsel, and it is up to the judge to sustain or deny 
such objections, and to deny inappropriate questions, even when not objected to 
by the attorneys. 

Article 378 of the Federal Code of Civil Procedure provides that ‘no one can 
refuse to cooperate with the Judiciary Power to the discovery of the truth’. 
Everyone has the duty to testify before a court when called, under the penalties 
of law. However, according to article 448 of the Federal Code of Civil 
Procedure, deponents are released from deposing on certain facts, such as facts 
covered by legal or professional confidentiality. 

Counsel for the parties are responsible for informing parties and the witness 
about the date they should appear before the court, as provided by article 455 of 
the Federal Code of Civil Procedure. However, the parties can request that the 
witness be previously summoned to attend the hearing. Witnesses that have been 
summoned and fail or refuse to attend the hearing without a legitimate excuse 
can be forcefully brought to the court by an officer of the court and by the 
police, under the judge’s order.29 

If the witness to be examined lives outside the venue, the court can issue a 
letter of request to the court of the venue of the place where the witness can be 
examined, which will carry out the examination. Letters of request addressed 
to other courts in Brazil are called ‘precatory letters’. Letters of request 
addressed to other countries are named letters rogatory. With respect to 
precatory letters, the taking of depositions follows the same rules mentioned 
above. In the case of letters rogatory, the taking of depositions will follow 
international treaties and procedural rules of the foreign country to which the 
letter rogatory is addressed. 

Documentary Evidence 

Documentary evidence is the most common and the strongest type of evidence 
used in Brazilian litigation. As mentioned, the parties have the duty to produce 
all the documentary evidence available to them at the moment of the filing of the 
complaint (plaintiff) and the answer (defendant), i.e., during the pleadings. 
Further submissions of documents are very restricted. 

Under article 406 of the Federal Code of Civil Procedure, there are some facts 
that can only be proven by documentary evidence, such as real property 
contracts and wills. Facts proven by notarized documents are presumed to be 
real, according to article 405 of the Federal Code of Civil Procedure. 

The parties are not compelled to exhibit the originals of the documents. Likewise, 
a party who produces a document as evidence need not prove to the court that it 
is authentic. However, the opposing party, when suspecting that a copy is a fake, 
even when suspecting that an original is false, may file a motion of fraudulent 

                                                           
29 Federal Code of Civil Procedure, article 455, paragraph five. 
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document, seeking the investigation of the authenticity of the document, as provided 
by articles 430 to 433 of the Federal Code of Civil Procedure. 

There are situations in which a relevant document is in the possession of the 
other party, even in the possession of a third party. In such cases, the party who 
wishes to bring such document to the case record must file a request for exhibition 
of document, which may be a plea (when filed against the opposing party) or a 
motion (when filed against a third party), seeking the exhibition of the document 
before the court. If the party who holds the document, after being duly summoned, 
refuses to exhibit it without a legitimate excuse, the fact related to such document 
will be considered proven.30 

Expert Examination 

Under article 464 of the Federal Code of Civil Procedure, expert examination is 
admissible when the proof of the fact depends on technical expertise not held by 
the judge. Expert examination is a broad expression, which comprises not only 
examinations, but also inspections, valuations, and audits, related to various 
fields of technical expertise. Professionals of most areas of practice can be 
appointed by the judge to prepare expert reports. 

The expert acts like a court assistant, helping the judge to understand technical 
issues. Expert fees are generally paid by the party who has requested the 
production of the technical evidence. Both parties have the right to appoint 
assistant experts, who will follow the expert activities and submit their own 
technical reports to the court. The attorneys address written questions to the 
experts, and these questions establish the limits for the expert examination and 
the reports that will be presented to the judge. Articles 464−484 of the Federal 
Code of Civil Procedure regulate the matter of expert examination. 

Protection of Assets or Rights Pending Judgment 

The Federal Code of Civil Procedure provides various forms of relief for those 
cases where a plaintiff is concerned that the defendant may dissipate or conceal 
its assets, or by any other means jeopardize the plaintiff’s rights, so as to make a 
judgment worthless or difficult to enforce. 

Articles 300 and 311 of the Federal Code of Civil Procedure regulates the interim 
reliefs, based on urgency and/or preliminary evidence that substantiates the 
likelihood of success of the claimants’ claims. Roughly speaking, a party applying 
for interim relief must meet two requirements: 

• Proof of the facts and likelihood that the applicant’s allegations are true 
(fummus boni iuris); and 

• Risk of severe and irreversible harm if the interim relief sought is not granted 
(periculum in mora). 

                                                           
30 Federal Code of Civil Procedure, articles 396-404. 
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Article 497 also regulates the granting of interim relief in case specific performance 
is sought. In addition, article 301 of the Federal Code of Civil Procedure provides 
for various types of precautionary remedies that can be granted as interim reliefs, 
such as search, seizure, and apprehension of assets, and exhibition of documents 
or things, among others. Articles 381−383 also provide for the precautionary 
action for anticipating the production of evidence, when necessary to preserve 
such evidence. Moreover, article 297 of the Federal Code of Civil Procedure 
prescribes that the judge has the power to grant all the precautionary injunctions or 
interim reliefs that may be necessary to ensure the effectiveness of the future 
judgment. 

Judgment 

In general, the judge renders judgment on the merits after the case has proceeded 
through discovery and survived any pleas to dismiss that may have been asserted 
by the defendant. The judge also has the power to dismiss a case ex officio if the 
procedural requirements for the lawsuit are not met by the complaint. 

The proceedings prior to judgment are mostly similar in all types of civil 
actions. After the evidence has been produced, the attorneys present their closing 
arguments, which can be oral (when addressed at the end of the evidentiary 
hearing) or in writing. Then, the case is ripe for the rendering of a judgment. 
There are several principles governing the process of entering judgment, which 
the judge must comply with; otherwise, the judgment may be annulled by the 
appellate court. The most important principles are: 

• Under article 489 of the Federal Code of Civil Procedure, the judgment must 
be composed of four parts or chapters, namely: (a) the report of the case 
(which must contain a brief summary of the parties’ pleadings, claims, and 
causes of action); (b) the reasoning of the decision, i.e., the grounds on which 
the judge’s opinion and decision are based; (c) the operative part of the 
judgment, whereby the relief sought is granted or denied; and (d) a decision on 
the reimbursement of the legal costs (court fees, expert fees, and all the court 
expenses incurred by the judgment winner by virtue of the proceedings) and 
payment of attorney’s fees that the judgment loser is ordered to pay to the 
judgment winner’s lawyer; 

• Under articles 141 and 492 of the Federal Code of Civil Procedure, the judge 
is confined to decide within the limits of the claims and causes of action set 
out in the complaint and the answer;31 

• The judge may only take into account the facts that have been proven by the 
evidence or are considered undisputed, although the judge may take into 

                                                           
31 Extra, citra, infra, or ultra petita judgments are null and void. The Federal Code of 

Civil Procedure expressly forbids substitution relief. The court is confined to granting 
the particular form of relief set out in the statement of claim and has no power to 
grant any relief that it thinks appropriate to the facts as proved, if not requested by the 
plaintiff in the complaint. 
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account matters of law, custom, and common knowledge without evidence of 
such facts being adduced; and 

• The reasoning of the judgment, i.e., the grounds for the decision, must be based 
on the applicable law, according to article 140 of the Federal Code of Civil 
Procedure.32 

Summary Judgments 

Under Brazilian civil procedural law, a summary judgment is a judgment rendered 
right after the pleadings, without the necessity of discovery, i.e., without the need 
of taking evidence other than the documentary evidence produced with the 
pleadings. There are basically three types of summary judgments, namely: 

• Summary judgment to dismiss the case; 

• Summary judgment on the merits; and 

• Default judgment. 

A summary judgment to dismiss the case generally takes place right after the 
pleadings, when the judge must decide whether the case can proceed to be decided 
on its merits or not, according to article 353 of the Federal Code of Civil 
Procedure. Articles 485 and 330 of the Federal Code of Civil Procedure prescribe 
the grounds for dismissing a case, such as a defective complaint, lack of standing, 
lis pendens, res iudicata, and existence of an arbitration agreement. 

A summary judgment to dismiss a case can be the consequence of the granting 
of the defendant’s pleas to dismiss. However, under article 337, paragraph five, 
of the Federal Code of Civil Procedure, the judge also can dismiss a case out of 
his own motion, when he considers that there are grounds for such dismissal. 

A summary judgment on the merits takes place in three situations, provided for 
by articles 487 and 355 of the Federal Code of Civil Procedure when the judge 
considers the claim to be time-barred by the statute of limitations; the issue at 
stake is mainly a matter of law; the judge considers useless the taking of any 
additional evidence, other than the documentary evidence that has already been 
produced by the parties during the pleadings; or the defendant fails to file a 
timely answer. 

A default judgment may result from the defendants’ failure to file a timely 
answer. The legal consequence of such failure is a presumption of truth over all 
the facts asserted by the plaintiff, as provided by article 344 of the Federal Code 
of Civil Procedure, making the production of any further evidence unnecessary. 
Such presumption of truth, however, may not be sufficient to induce a favorable 
judgment to the plaintiff. 
                                                           
32 When the law is silent, the judge must decide the case based on analogy, customs, 

and general principles of law, according to article 4 of the Law of Introduction to the 
Civil Code. Judgment by equity is an exception and must be authorized by specific 
law, according to article 140, sole paragraph, of the Federal Code of Civil Procedure. 
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If there are legal grounds for dismissing the case or for denying the plaintiff’s 
claim, the judge is entitled to do it, regardless of the defendant’s default to file a 
timely answer. Under article 345 of the Federal Code of Civil Procedure, default 
judgments cannot be obtained in any case where the claim is based on non-
disposable rights or the issues at stake are non-disposable rights, such as marital 
status and custody of children. 

Settlement in Court 

If the parties reach a settlement, any rights of action they had will be replaced by 
rights under the contract of compromise or settlement. After a settlement has 
been reached, the parties can either end the proceedings by discontinuing the 
action or obtain a homologation of the settlement before the court. The 
advantage of obtaining a homologation of the settlement by the court is that, in 
the event of default by one party, such settlement will be enforceable as a 
judgment. 

Types of Relief in Judgment 

There are several provisions in the Federal Code of Civil Procedure prescribing 
different types of relief, which are basically the same types of relief prescribed 
by most judicial systems. There are no limitations on the types of remedies 
available under Brazilian procedural law. 

The parties are given considerable freedom to decide what kind of relief is more 
suitable to their claims. Hence, the parties can seek any remedies that they might 
regard applicable and effective to their specific situation, provided, however, 
that the relief sought will not violate any law. Nevertheless, the most common 
types of relief, under the Federal Code of Civil Procedure, are: 

• Court order to make a payment, a remedy commonly sought by a person who 
seeks the delivery of money or other valuable thing so delivered in 
satisfaction of a legal or contractual obligation; 

• Damages, a remedy sought by a person who claims to be entitled to monetary 
compensation for loss of injury; 

• Pain and suffering compensation, relief sought by a person who seeks 
financial compensation for moral injuries; 

• Specific performance, a remedy whereby one party to a contract is ordered to 
perform his obligations under the contract; 

• Declaration of rights, a binding declaration of rights, issued by the court with 
respect to the existence or characteristics of a legal relation;33 

                                                           
33 According to article 19 of the Federal Code of Civil Procedure, the declaration of 

rights cannot be issued with respect to facts, but only with respect to whether a legal 
relation, as described by the plaintiff, exists or not. Declaratory actions on mere facts 
are forbidden under Brazilian procedural law. 
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• Rescission of contracts, a remedy available for the party who seeks unmaking 
or termination of a contract for a legally sufficient reason, such as the other 
party’s material breach; 

• Annulment of juridical acts or transactions, a remedy available for the party 
who seeks to annul or to make null and void a defective34 act or transaction, 
such as a contract entered into under duress or a transaction entered into by an 
absolutely incapable person; and 

• Injunction, a remedy whereby the party seeks a court order commanding or 
preventing an action. 

Appeal 

In General 

In Brazil, once a judgment has been entered, it is conclusive between the parties 
and, except by way of an appeal, no judge or court has power to rehear, review, 
alter, or vary the judgment, according to article 505 of the Federal Code of Civil 
Procedure. However, as both the Federal Constitution and the Federal Code of 
Civil Procedure allow a great number of appeals, it is rare that a first-instance 
judgment constitutes the final and conclusive resolution of a civil case. 

Article 994 of the Federal Code of Civil Procedure lists types of appeals, which 
are appeals by right (there is no must seek permission from the court to file them). 
This list is exhaustive. No other type of appeal will be accepted, except for a few 
appeals provided for by specific court regulations in the second instance and in 
the Superior Court of Justice and in the Supreme Court. 

The parties cannot file more than one type of appeal against the same decision, 
at the same time. Each kind of appeal is suitable for one kind of decision or is 
accepted at one stage of the proceedings. The general principle of the appellate 
singularity prescribes that when a decision is suitable for more than one kind of 
appeal, the appeals must be filed one at a time, and no decision shall be challenged 
by more than one appeal at the same time, except for the special appeal and the 
extraordinary appeal, addressed to the Superior Court of Justice and to the Supreme 
Court, which can be filed at the same moment against one second-instance decision. 

Interlocutory Appeal 

The interlocutory appeal (agravo de instrumento) is suitable against certain 
interlocutory orders related to the matters listed in article 1.015 of the Federal 
Code of Civil Procedure (such as interim reliefs, joinder of parties, exhibition of 
documents, and the like), which have harmed any of the appellant’s rights or 
have infringed any procedural law. Basically, the interlocutory appeal is 
designed to challenge first-instance orders that decide on intermediate matters or 
procedural issues. An interlocutory appeal must be filed within 15 business days 
                                                           
34 The grounds for annulment of nullification of acts and transactions are provided by 

articles 138−171 of the Civil Code (Law Number 10.406/2002). 
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from the publication of the challenged decision in the Official Gazette. The 
opposing party is notified to respond to the interlocutory appeal, also within 15 
business days from court notice.35 

Articles 1.015−1.020 of the Federal Code of Civil Procedure establish the 
grounds for the filing of an interlocutory appeal and regulate the proceedings 
with respect to its judgment. Interlocutory appeals are addressed directly to the 
appellate court, on the second level of jurisdiction. The decision on the 
interlocutory appeal is rendered by a group of three second-instance judges, who 
may render either a unanimous or a majority decision, and have full authority to 
review the first-instance order, being able to revoke, modify, or sustain it. 

Motions for Clarification 

The motion for clarification (embargos de declaração), provided for by article 
1.022 of the Federal Code of Civil Procedure, is suitable against any decision 
(either interlocutory order or judgments) on both the first and second instances, 
in cases of contradiction (when the decision contains contradictory grounds or 
commands), obscurity (when the decision is not sufficiently clear), or omission 
(when the decision has failed to address all the issues that should have been 
decided at that moment in the proceedings). 

The motion for clarification must be filed within five business days from the 
publication of the challenged decision in the Official Gazette. The opposing 
party, in this case, is usually not called to respond, unless the court understands 
that the granting of the motion will result in any change or amendment of the 
decision (article 1.023, paragraph two). Articles 1.023−1.026 of the Federal Code 
of Civil Procedure establish the grounds for the filing of motions for clarification 
and regulate the proceedings concerning their judgment. 

The filing of motions for clarification interrupts the term for the filing of other 
appeals that may be suitable against the same decision. Motions for clarification 
are addressed to and decided by the same court that has rendered the decision. 
The function of this type of appeal is to obtain from the very court that has 
issued a defective decision the correction of such defect (contradiction, obscurity, 
or omission) before submitting the decision to review by a higher court. 

Appeal against First Instance Judgment 

An appeal (apelação) provided for by article 994, I, of the Federal Code of Civil 
Procedure, is suitable against first-instance judgments that have resolved the 
dispute (by deciding on the merits of the case) or have discontinued the proceedings 
(by dismissing the case). 

Both summary and final judgments (meaning judgments delivered after taken of 
evidence) can be challenged by an appeal, which must be filed, in general, within 
15 business days from the publication of the challenged judgment in the Official 
                                                           
35 Federal Code of Civil Procedure, article 1.003, paragraph five. 
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Gazette. The opposing party is notified to answer the appeal, also within 
15 business days from the publication of court notice in the Official Gazette. 

The grounds for filing an appeal are quite broad, since the purpose of the appeal 
is to bring the controversy to a higher authority (the second-instance appellate 
court), which has the power to review the entire case de novo. The parties can 
discuss, on the appellate level, all issues that have been discussed on the first 
level of jurisdiction. However, they are not permitted to amend their claims or 
produce new evidence within the appeal. 

Although the appellant is given considerable freedom to seek a complete 
reversal of the first-instance judgment, the appeal must specifically state the 
grounds for such reversal. According to article 1.013 of the Federal Code of 
Civil Procedure, the appellate court may not take into account issues and matters 
that have not been specifically addressed by the appellant in the appeal brief.36 
Articles 1.009−1.014 and 929−944 of the Federal Code of Civil Procedure establish 
the requirements for the filing of the appeal and the proceedings with respect to 
its judgment. 

Although addressed to the appellate court, appeals must be filed before the court 
of first instance. The file is sent to the appellate court only after the appeal has 
been responded by the appellee. A decision on the appeal is rendered, in general, 
by a group of three to five second-instance judges, who may render either a 
unanimous or a majority decision, and have full authority to review the first-
instance judgment concerning the matters and claims asserted by appellant in the 
appeal. Judgment on the appeal substitutes the first-instance judgment, according 
to article 1.008 of the Federal Code of Civil Procedure, with respect to the issues 
and claims that have been discussed in the appeal.  

Ordinary Appeal to Superior Courts 

An ordinary appeal (recurso ordinário), provided by article 994, V, of the Federal 
Code of Civil Procedure, has the same purpose as the appeal, but is designed to 
challenge judgments rendered in cases filed directly on the second level of 
jurisdiction or filed directly before the Superior Court of Justice. 

There are some situations in which a lawsuit is not filed before a lower court, on 
the first level of jurisdiction. Depending on the subject matter or the person to be 
sued, the original jurisdiction over the case is transferred to a higher court. Hence, 
there are actions that must be directly filed before a second-level appellate court, 
as well as actions that must be directly filed with the Superior Court of Justice. 

An ordinary appeal is the suitable appeal against judgments rendered by second-
level courts or by the Superior Court of Justice, in those cases in which these 
courts have original jurisdiction over the case. Ordinary appeals must be addressed 
to the Superior Court of Justice, when filed against an original judgment rendered 

                                                           
36 The exceptions to this rule are provided by article 1.013, paragraphs 1−4, and article 

1.014 of the Federal Code of Civil Procedure.  



BRA-24 INTERNATIONAL CIVIL PROCEDURE 
 

(Release 6 – 2017) 

by a second-level court or the Supreme Court, or when filed against an original 
judgment delivered by the Superior Court of Justice. The same principles governing 
the appeal (against first-instance judgments) are applicable to the ordinary appeal. 

Special Appeal to Superior Court of Justice 

The Superior Court of Justice is not a mere third level of jurisdiction, although it 
can be considered as a court with powers of appellate jurisdiction. The Superior 
Court of Justice’s main function is to ensure the correct and uniform application 
and interpretation of federal law. 

According to article 105, III, of the Federal Constitution, the Superior Court of 
Justice decides cases in which the final decision of a lower court (on the second 
level of jurisdiction) is contested as being contrary to a federal statute or to an 
international treaty; or because it upholds the validity of a state or local law that 
is alleged to be inconsistent with federal law; or because the decision is based on 
an interpretation of the federal law that contradicts that previously rendered by 
another appellate court in the country or by the Superior Court of Justice itself. 

Articles 994, VI, and 1.029−1.031 of the Federal Code of Civil Procedure establish 
the procedural requirements and the proceedings concerning the special appeal. 
Specific court regulations provided by the Superior Court of Justice are applicable 
with respect to procedural requirements, and very specific precedents issued by 
the Superior Court of Justice, concerning the grounds for filing the special appeal, 
shall also be followed. Among other restrictions, these precedents prevent the 
parties from filing special appeals in order to seek a mere revision of the second-
level judgment. Review of facts and evidence also are forbidden, according to 
these precedents. The special appeal relates to matters of law only. 

A special appeal must be filed within 15 business days from the publication of a 
final second-instance judgment in the Official Gazette. The opposing party is 
notified to respond, within 15 business days, from court notice. The second-
instance is entitled to assess the acceptance of the special appeal, having the 
power to dismiss the appeals that do not meet the requirements provided by law 
and by the Superior Court of Justice precedents. 

This second-instance decision to dismiss the special appeal may be subjected to 
a special interlocutory appeal, addressed to the Superior Court of Justice, as 
regulated by article 1.042 of the Federal Code of Civil Procedure. If the special 
appeal proceeds to the Superior Court of Justice, it shall be decided by a group 
of three to five justices. By granting the special appeal, the Superior Court of 
Justice may sustain, reverse, or set aside the second-instance judgment. In case 
of reversal, the Superior Court of Justice judgment substitutes the second-level 
judgment. 

Extraordinary Appeal to Supreme Court. 

Like the Superior Court of Justice, the Supreme Court is not a third- or fourth-
level of jurisdiction. Generally, its main function, among many others, is to protect 
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the Federal Constitution. Hence, the grounds for filing extraordinary appeals also 
are very specific and limited. 

According to article 102, III, of the Federal Constitution, the Supreme Court 
decides, on an extraordinary appellate level, only cases in which the final 
decision of a lower court (on the second level of jurisdiction or even on the level 
of the Superior Court of Justice) is contested as being contrary to the Federal 
Constitution.  

Moreover, the filing of an extraordinary appeal is acceptable only when the 
alleged violation of the Federal Constitution affects a considerable number of 
similar cases; in other words, only when the constitutional issue (and so the 
decision that will be rendered by the Supreme Court) is potentially able to have 
a general repercussion over many other cases. 

Articles 994, VII, and 1.029−1.035 of the Federal Code of Civil Procedure establish 
the procedural requirements and the proceedings concerning the extraordinary 
appeal. Specific court regulations provided by the Supreme Court are applicable 
with respect to procedural requirements, and Supreme Court precedents, similar 
to Superior Court of Justice precedents regarding the special appeal, also must 
be followed. 

These precedents constitute obstacles that prevent the parties from filing 
extraordinary appeals with the purpose of obtaining a mere third judgment on 
the merits of the case, without any relevant constitutional issue really being 
discussed. An extraordinary appeal must be filed within 15 business days from 
the publication of a final, second-instance judgment in the Official Gazette. The 
opposing party is notified to respond within 15 business days from court notice. 

The proceedings regarding an extraordinary appeal are similar to those concerning 
the special appeal. The second-instance courts also play an important role regarding 
the assessment of the acceptance of the extraordinary appeal, having the power 
to dismiss the appeals that do not meet all the requirements provided by law and 
by the Supreme Court precedents. This second-instance decision to dismiss the 
extraordinary appeal may be subjected to an extraordinary interlocutory appeal, 
addressed to the Supreme Court, and regulated by article 1.042 of the Federal 
Code of Civil Procedure. 

If the extraordinary appeal proceeds to the Supreme Court, it will be decided by 
a group of three to five justices. By granting the extraordinary appeal, the Supreme 
Court may reverse, set aside, or sustain the second-instance judgment or the 
Superior Court of Justice judgment. If there is a reversal of the lower court 
judgment, the Supreme Court judgment will replace all the previous judgments 
that have been rendered by the lower courts. 

Further Motions before Superior Court of Justice and Supreme Court 

Although precedents are generally not binding in Brazil, some rules provide for 
motions with the purpose to standardize the case law on some relevant matters 
of public interest. Article 994, IX, of the Federal Code of Civil Procedure deals 
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with the motion to request resolution of conflict between precedents on the 
Superior Court of Justice and the Supreme Court level. 

According to article 1.043 of the Federal Code of Civil Procedure, the grounds for 
applying for this motion are the delivery of judgment by the Superior Court of 
Justice which dissents from prior judgments on the same matter of law, that have 
been previously issued by another Panel of Justices of the same court, or the 
delivery of judgment by the Supreme Court which dissents from prior judgments 
on the same matter of law, that have been previously issued by another Panel of 
Justices of by the Full Bench of Justices of the Supreme Court. 

The proceedings of the motion to request resolution of conflict between precedents 
are prescribed by each of the Superior Court of Justice and the Supreme Court 
regulations. Although the decision issued on a motion to request resolution of 
conflict between precedents is not binding, it will constitute a persuasive 
precedent, serving as a guideline to be followed by the lower courts in future 
decisions on the same matter of law. 

Conclusiveness of Judgment 

The doctrine of res judicata is considered a fundamental principle under Brazilian 
law, expressly protected by article 5, XXXVI of the Federal Constitution. Res 
judicata refers to the effect that a final adjudication on the merits of a claim has 
on an attempt to re-litigate the same claim. The premise of this doctrine is that it 
is in the public interest that there should be an end to litigation and no one 
should be sued twice on the same grounds. 

According to article 502 of the Federal Code of Civil Procedure, there is res 
judicata when a judgment is no longer subject to any appeal, being final and 
irrevocable. This condition can be achieved either because all the appeals have 
been exhausted or because the judgment loser has failed to file a timely appeal 
on the appropriate level of jurisdiction. 

The final and unappealable judgment is binding upon the parties and is considered 
law between the parties, within the limits of the case and with respect to the 
claims that have been decided, according to articles 503 and 506 of the Federal 
Code of Civil Procedure. The effect of the res judicata is that a party cannot 
assert in other actions the claims that have previously been decided by a court of 
competent jurisdiction in a final judgment. 

Res judicata operates as a defense as well as a ground for dismissal of future 
proceedings. Res judicata is not applicable to the facts asserted by the parties 
(not even when admitted by the court), nor to the reasoning of the judgment. Only 
the operative command of the judgment is protected as res judicata, i.e., the part 
of the judgment whereby the relief sought is granted or denied. 

Enforcement and Execution of Judgments 

Many judgments are self-enforcing, such as judgments declaring the existence of 
a legal relation or annulling a contract. Other judgments may require the judgment 
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loser to pay money or to complete, perform, or undo some act. In these cases, 
the judgment winner needs to put into operation one or other of the procedures 
for enforcement of the judgment. 

Under Brazilian law, the enforceability of a judgment will depend on the absence 
of an order to stay the effects of the judgment. In general, the filing of appeals 
against a judgment (provided by article 994, I of the Federal Code of Civil 
Procedure) stays the effects of the judgment, according to article 1.012 of the 
Federal Code of Civil Procedure and, consequently, prevents the party from 
enforcing it. However, there are some exceptions, provided by article 1.012 of 
the Federal Code of Civil Procedure and by other laws. 

With respect to the other types of appeals, the Federal Code of Civil Procedure 
contains various provisions prescribing the possibility of staying either the 
proceedings or the effects of the judgment, as a consequence of the filing of an 
appeal. Hence, a judgment may become enforceable immediately after the first-
instance judgment (delivered by the judge who sits alone on the lower court), in 
the cases prescribed by article 1.012, paragraph one, items I−VI of the Federal 
Code of Civil Procedure; immediately after the second-level judgment (delivered 
by the appellate court, in the second instance), when the filing of special appeal 
to the Superior Court of Justice or extraordinary appeal to the Supreme Court 
has not been followed by a decision staying the effects of the judgment; or after 
constitution of res judicata. 

Proceedings for the enforcement of judgments are prescribed by articles 513−522 
and 778−925 of the Federal Code of Civil Procedure. There are many different 
methods open to the judgment winner to enforce judgments. Each method has its 
own peculiarities, but most of such enforcement proceedings have some rules in 
common. Judgments generally order the judgment loser to pay a certain amount 
of money to the judgment winner. The enforcement of this kind of judgment 
enables the court to seize and sell the debtor’s assets as may be sufficient to 
realize the judgment debt and costs and the cost of enforcement. 

Once the judgment becomes enforceable, the creditor must apply for enforcement, 
in general within a lower court (generally, the same court that rendered first-
instance judgment). The debtor is then summoned to comply voluntarily with the 
judgment. If the judgment is satisfied, enforcement proceedings are terminated 
and the case is closed. However, if the debtor does not comply with the judgment, 
the court will issue an order of attachment or seizure of the debtor’s assets. 
Subsequently, the seized assets will be evaluated by an officer of the court or an 
expert of the court and transferred to the creditor or sold in a public auction, the 
proceeds being used to pay the judgment. In the event the seized assets are not 
sufficient to satisfy the judgment, the proceedings will continue, with the seizure 
of additional assets, until the judgment is completely paid. On the other hand, 
any excess proceeds resulting from the public sale of the debtor’s assets will be 
returned to the debtor. 

In cases in which the judgment is an injunction or an order for specific performance, 
the judgment winner also must apply for enforcement before the same lower 
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court that rendered the first-instance judgment. The judgment loser is summoned 
to voluntarily comply with the injunction or perform the specific act. 

If the judgment loser fails to comply with the injunction or to perform the 
specific act, the judgment winner can move to hold the loser in contempt of 
court. If so held, the loser may be fined until the judgment is completely 
satisfied. In the event the loser refuses to comply with the judgment, even after 
being fined, the injunction or the specific performance order may be converted 
into damages, and so enforced as described above. 
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Introduction 

Canada is a dual legal tradition jurisdiction.1 Of the 13 provinces and territories, 
only Quebec adheres to the Civil Law, while the 12 other provinces follow a 
Common Law system. The civilian tradition in Quebec is derived from Roman 
law, as reformulated in modern times, most notably by the French Napoleonic 
Code civil of 1804, which served as a principal source for the Civil Code of 
Quebec.2  

In addition to the Civil Code of Quebec, Quebec’s civil practice is framed by a 
Code of Civil Procedure,3 which sets out the rules of civil litigation in the 
province. Recently, Quebec undertook a major reform of its rules of civil 
procedure and enacted a new Code of Civil Procedure, which came into force on 
1 January 2016.4 

Canada’s other 12 provinces and territories derive their legal sources from the 
customary laws of England, as refined and modified over time by case law. 
Additionally, Canada’s Common Law is supplemented by an ever-growing body 
of statutes, which set out specific rules, including rules of civil procedure. 
Litigation in Canada remains adversarial, although the role of the judge has been 
growing over the last few decades. In particular, judges may intervene early on 
in the pre-trial phase to impose measures aimed at shortening and unburdening 
the litigation process. 

Unfortunately, access to justice due to court delays remains a problem for 
litigants, particularly in major cities, and it is not uncommon to obtain a first 
instance judgment many years after a suit is filed, even in cases of average 
complexity and value. This reality has prompted recent reforms that limit pre-
trial discovery, encourage parties to settle disputes (either privately or with the 
help of court-assisted mediation), and facilitate summary dismissal. 
                                                           
1 Thanks to Sophie Doyle and Christina Houle for their assistance in researching this 

chapter. 
2 Civil Code of Quebec, CQLR c C-1991 [CCQ]. 
3 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP]. 
4 The Quebec Code of Civil Procedure that was in force up until 31 December 2016 will 

be referred to as the “former Quebec Code of Civil Procedure”: Code of Civil Procedure, 
CQLR c C-25 [Former Quebec CCP].  
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Establishing Jurisdiction 

In General 

Canada has a dual court system, with a concurrent Federal court system established 
by the Parliament of Canada and provincial courts established by the provincial 
legislatures.5 In civil matters, the Parliament of Canada has legislative authority 
over the Supreme Court of Canada, the Federal Court of Appeal, and the Federal 
Court of Canada. 

Canada’s Common Law provinces and territories follow a three-tier court system 
comparable to the one in the Province of Ontario, which will be used as a model 
throughout this chapter, as much of the country’s provincial legislation is modeled 
on that of Ontario. 

Ontario’s court system consists mainly of the Ontario Court of Appeal and the 
Court of Ontario, which is divided into the Superior Court and the Ontario Court 
of Justice.6 In Quebec, the civil courts consist mainly of the Court of Appeal, the 
Superior Court, the Court of Quebec, and municipal courts. 

Subject Matter Jurisdiction 

Federal Court System 

Canada’s federal court system was established by the Parliament of Canada under 
the powers conferred by section 101 of the Constitution Act, 1867. Alongside the 
superior courts in Canada’s provinces and territories, the Federal Court of Canada 
has concurrent original jurisdiction in all cases in which relief is claimed against 
the Crown.7 

However, certain matters can only be heard in a Federal Court. For example, the 
Federal Court system has exclusive original jurisdiction over matters related to 
the registration of copyright or trademarks, as well as the review of decisions by 
federal boards, commissions, and tribunals, such as the Immigration and Refugee 
Board of Canada.8 

Common Law Provinces 

The superior courts of Canadian provinces and territories have original inherent 
jurisdiction to hear all cases, civil and criminal, meaning that they can adjudicate 
upon any subject matter not assigned exclusively to another court by a specific 
legal provision. Ontario’s Courts of Justice Act confirms Ontario’s Superior Court 
jurisdiction as “all the jurisdiction, power and authority historically exercised by 

                                                           
5 Constitution Act, 1867 (UK), 30 and 31 Vict, c 3, sections 101 and 92(14), reprinted in 

RSC 1985, App II, Number 5. 
6 Courts of Justice Act, RSO 1990, c C-43, section 10(2). 
7 Federal Courts Act, RSC 1985, c F-7, section 17(1). 
8 Federal Courts Act, RSC 1985, c F-7, section 20(1)(a). See also sections 17(3) and 18 

for further examples. 
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courts of Common Law and equity in England and Ontario”.9 These inherent powers 
can only be conferred on other courts in particular circumstances, and even more 
restrictively can the powers be granted exclusively to other judicial bodies.10 

The provincial and territorial courts of Canada derive their jurisdiction from statute, 
and the specific powers conferred may differ between provinces and territories. 
For example, Ontario’s Courts of Justice Act confers on the Ontario Court of 
Justice the authority to hear criminal and family matters.11 

British Columbia’s Provincial Court Act grants the Court of British Columbia 
the power to hear certain family and criminal matters, as well as civil matters.12 
Various tribunals established in the provinces are also vested with exclusive 
jurisdiction over particular matters. For example, the Social Justice Tribunals of 
Ontario comprise eight adjudicative instances that hear cases related to matters 
such as education, social benefits, and housing law. 

Quebec 

Quebec’s Code of Civil Procedure sets out the rules for subject matter jurisdiction 
in the province. Similar to Common Law provinces, in first instance, the Superior 
Court of Quebec is the court of original general jurisdiction. The Superior Court 
also has exclusive jurisdiction to hear class actions and demands for injunctive 
relief.13 

The Court of Quebec has jurisdiction to the exclusion of the Superior Court in 
matters where the amount or value claimed is less than Cdn. $85,000. Additionally, 
it has exclusive jurisdiction over specific matters, such as adoption, recovery of a 
municipal or school board tax, and applications for the recognition and enforcement 
of a decision rendered outside Quebec on a matter within its jurisdiction.14 

Certain quasi-judicial tribunals are granted jurisdiction over specific civil matters. 
For example, the Régie du Logement (Rental Board) has exclusive jurisdiction 
over matters relating to the lease of a dwelling.15 Similarly, the Administrative 
Labor Tribunal has exclusive jurisdiction to determine matters arising from the 
enforcement of the Labor Code.16 

                                                           
9 Courts of Justice Act, RSO 1990, c C-43, section 11(2). See British Columbia’s Supreme 

Court Act, RSBC 1996, c 443, section 9, for another example. 
10 MacMillan Bloedel Ltd. v. Simpson, [1995] 4 SCR 725, 130 DLR (4th) 385. 
11 Courts of Justice Act, RSO 1990, c C-43, section 38. 
12 British Columbia Provincial Court Act, RSBC 1996, c 379, sections 1, and 31. 
13 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 33. 
14 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], articles 36, 37, and 39. 
15 Act Respecting the Régie du Logement, CQLR c R-8.1, sections 5 and 28. 
16 Act to Establish the Administrative Labor Tribunal, CQLR c T-15.1, sections 1 and 5. 



CND-4 INTERNATIONAL CIVIL PROCEDURE 

(Release 7 – 2018) 

Territorial Jurisdiction 

Common Law Provinces 

Rule 13.1.01 of Ontario’s Rules of Civil Procedure provides that plaintiffs may 
commence proceedings at any court office in any county, unless a statute or rule 
requires that the proceedings be brought or heard in a particular county.17 Despite 
the foregoing, the question of whether a particular Canadian court has jurisdiction 
to oversee a certain proceeding still depends on whether the court is able to establish 
territorial jurisdiction over parties involved. The Ontario Court of Appeal laid 
out three ways jurisdiction may be assumed over out-of-province defendants: 

• By the defendants being physically present within the actual territory of the court; 
• By the parties having consented to the application of the jurisdiction of the 

court beforehand; and 
• Under assumed jurisdiction, where a defendant is served with the court’s 

process outside the court’s jurisdiction.18 

The latter concept has been the subject of much judicial debate. The Supreme 
Court of Canada, in Morguard Investments Ltd. v. De Savoye, crafted the “real and 
substantial connection” test as a basis upon which to find jurisdiction when dealing 
with disputes that have an element of extraterritoriality. The test was meant to 
balance the plaintiff’s right to justice against the defendant’s right not to be 
pursued in jurisdictions with which he has little connection.19 

In effect, the test promotes order and fairness while limiting a provincial court’s 
extra-territorial reach, and allows for the recognition of judgments across the 
provinces. The burden is on the party seeking to assert jurisdiction to demonstrate 
a real and substantial connection between the litigation and the court’s jurisdiction. 

The Supreme Court, in Club Resorts Ltd. v. Van Breda, identified a number of 
presumptive connecting factors to guide courts in determining whether the real 
and substantial connection test has been met in cases relating to extra-contractual 
disputes. Among these factors are the domicile of the defendant, the defendant’s 
place of business, and whether the tort was committed in the province.20 Rule 17.02 
of Ontario’s Rules of Civil Procedure lays out additional criteria that may be 
considered sufficient to warrant the province’s courts having jurisdiction over 
the case, such as whether the claim pertains to real or personal property in Ontario, 
or whether the claim is against an individual ordinarily residing in Ontario.21  

                                                           
17 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rule 13.1.01 [Ontario, 

Rules of Civil Procedure]. 
18 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rule 17.02 (f)(ii-iii); 

Muscutt v. Courcelle (2002), 60 OR (3d) 20, 213 DLR (4th) 577.  
19 Morguard Investments Ltd. v. De Savoye, [1990] 3 SCR 1077, at p. 1108, 76 DLR 

(4th) 256. 
20 Club Resorts Ltd. v. Van Breda, 2012 SCC 17, 388 DLR (4th) 253. 
21 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rule 17.02. 
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The defendant may rebut this presumption, demonstrating that the connecting 
factor is insufficient to establish jurisdiction. If the presumption is rebutted, the 
court will either dismiss or stay the action. If the presumption is not rebutted, the 
court can either allow the claim to proceed, or decide to stay the proceedings if a 
party successfully invokes the doctrine of forum non conveniens. The burden is 
on the party invoking forum non conveniens to specifically identify another 
forum with which the matter is connected, and demonstrate why that forum is 
“clearly more appropriate”.22 

Quebec 

Generally, in the absence of any special provision, Quebec courts have jurisdiction 
when the defendant is domiciled in Quebec.23 More specifically, the relevant 
provisions of the Civil Code of Quebec and the Quebec Code of Civil Procedure 
draw a distinction between three types of actions. 

First, with respect to personal actions of an extra-patrimonial and family nature, 
the question of whether Quebec has jurisdiction largely centers on the party’s or 
the child’s domicile (for example, in matters relating to adoption). Second, personal 
actions of a patrimonial nature (such as claims in damages) are dealt with in 
article 3148 of the Civil Code of Quebec, which provides that Quebec courts have 
jurisdiction when:  

• The defendant has his domicile or residence in Quebec; 
• The defendant is a legal person, is not domiciled in Quebec, but has an 

establishment there and the dispute relates to its activities in Quebec; 
• A fault was committed in Quebec, injury was suffered in Quebec, an injurious 

act occurred in Quebec, or one of the obligations arising from a contract was to 
be performed in Quebec; 

• The parties have agreed to submit the dispute to Quebec courts; or 
• The defendant has submitted to their jurisdiction. 

The Civil Code of Quebec also provides for specific rules regarding actions based 
on consumer contracts, contracts of employment, and contracts of insurance.24 

Third, in the case of a real action (an action based on property rights) or mixed 
action, Quebec authorities generally have jurisdiction if the property in dispute is 
situated in Quebec.25 Quebec courts have confirmed that the “real and substantial 
connection” test developed in Morguard Investments Ltd. v. De Savoye need not 
be considered in addition to the legislative provisions regarding territorial 
jurisdiction. It is assumed that these provisions already encapsulate the notion of 
                                                           
22 Spar Aerospace Ltd. v. American Mobile Satellite Corp., 1999 CanLII 20736 (QCSC), 

aff’d 2002 SCC 78. 
23 Civil Code of Quebec, CQLR c C-1991 [CCQ], article 3134. 
24 Civil Code of Quebec, CQLR c C-1991 [CCQ], articles 3149 and 3150. 
25 Civil Code of Quebec, CQLR c C-1991 [CCQ], article 3152. 
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a “real and substantial connection” with the Quebec forum. As in the Common 
Law provinces, Quebec courts may decline jurisdiction despite a finding that 
Quebec has jurisdiction, based on forum non conveniens.26 Such a dismissal is 
exceptional and may only be considered upon motion by a party. 

Ascertaining Applicable Law 

Common Law Provinces 

In General 

In the absence of a code, the principles underlying conflicts of laws in Canada’s 
Common Law provinces are dispersed throughout jurisprudence and provincial 
or federal legislation. While Canadian Common Law provinces do not have the 
same explicit divisions as seen in the Civil Code of Quebec, in practice, the rules 
are similar. 

Personal Status 

Generally, declarations concerning the mental incompetence or status of persons 
are made by the court where the person is domiciled or resident.27 Marriages will 
be formally valid in Canadian Common Law provinces if they meet the procedural 
requirements in the country in which the marriage took place. The marriage’s 
essential validity depends on whether the spouses are capable according to the 
law of their ante-nuptial domicile.28 Orders made for support under the Divorce 
Act are made using the law of residence of one or both spouses.29 

Status of Property 

Like article 3078 of the Civil Code of Quebec, property is characterized in 
accordance with the lex fori, except for the property’s characterization as immovable 
or movable, which is governed by the law where the property is situated. Generally, 
all proceedings pertaining to rights over immovables and tangible movables are 
governed by whichever law would be applied where the property is situated. 
Intangibles such as debts or choses in action not represented by documents of 
title are governed by the law of the debt or chose. 

Many provinces have developed specific exceptions to these general rules in 
legislation. For example, British Columbia’s Conflict of Laws Rules for Trusts 
Act provides that trusts be governed by the law chosen by the settlor.30 Nova 
Scotia’s Matrimonial Property Act requires that the division of matrimonial 
assets between spouses be governed by the law of the last common habitual 

                                                           
26 Civil Code of Quebec, CQLR c C-1991 [CCQ], article 3135. 
27 Walker, Canadian Conflict of Laws (2005), at p. 21-1. 
28 Nafie v. Badawy, 2015 ABCA 36, 381 DLR (4th) 208. 
29 Walker, Canadian Conflict of Laws (2005), at p. 19-1. 
30 Conflict of Laws Rules for Trusts Act, RSBC 1996, c 65, section 3. 



CANADA CND-7 

(Release 7 – 2018) 

residence of the spouses or, if that does not exist, by the law of the province. In 
the latter case, while immoveable property owned between the spouses would be 
governed by the law of the place where the property is situated, its value can be 
considered for the purposes of division of assets nonetheless.31 

Status of Obligations 

A contract may contain a “choice-of-law” clause, whereby parties explicitly state 
which law they intend to have govern the contract and any disputes that arise from 
it. Without such clauses, the contract will be governed by the law with which it 
has the “closest and most substantial connection”.32 Determining which law that 
may be involves a balancing of multiple factors, including but not limited to the 
domicile or residence of the parties, the place where the contract is made and/or 
where the prestation is performed, and the nature and subject matter of the 
contract.33 

Obligations arising in tort are typically governed by the lex loci delicti doctrine, 
i.e., the tort is governed by the law where the tort occurred, as generally the 
wrong constituting the tort is its central element, and the injury suffered will 
typically occur in that same place. The court in Tolofson v. Jensen was adamant 
that this rule be applied strictly, with exceptions only in rare circumstances – for 
example, where the consequences of an act occur somewhere else than where 
the wrong was committed, as is often the case with libel.34 The Supreme Court, 
in Éditions Écosociétés Inc v. Banro Corp., left unanswered the question of the 
applicable law in cases of defamation, but proposed in obiter that an attractive 
alternative to the lex loci delicti doctrine in cases of defamation would be the 
“place of most substantial harm to reputation”.35  

Quebec 

In General 

Provisions relating to conflicts of laws in Quebec are found in the Civil Code of 
Quebec, and interpreted by or further specified in case law. Special provisions on 
conflicts of law are divided into three sections depending on the subject matter at 
issue in the litigation: personal status, status of property, and status of obligations. 

Personal Status 

The general rule provides that the status and capacity of a natural person be 
governed by the law of his domicile.36 With regard to personal status, special 
                                                           
31 Nova Scotia Matrimonial Property Act, RSNS 1989, c 275, section 22. 
32 Imperial Life Assurance Co of Canada v. Colmenares, [1967] SCR 443, 62 DLR (2d) 138. 
33 Lilydale Cooperative Limited v. Meyn Canada Inc., 2015 ONCA 281, 126 OR (3d) 378. 
34 Tolofson v. Jensen; Lucas (Litigation Guardian of) v. Gagnon, [1994] 3 SCR 1022, 

120 DLR (4th) 289. 
35 Éditions Écosociété Inc. v. Banro Corp., 2012 SCC 18, [2012] 1 SCR 636. 
36 Civil Code of Quebec, CQLR c C-1991 [CCQ], article 3083. 
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provisions apply to particular subject matters. For example, marriage is governed 
with respect to its essential validity by the law applicable to the status of each of 
the intended spouses. With respect to its formal validity, it is governed by the law 
of the place of its solemnization or by the law of the state or domicile or of 
nationality of one of the spouses. Similarly, custody of the child is governed by 
the law of the child’s domicile.37 

Status of Property 

The general rule provides that real rights and their publication are governed by 
the law of the place where the property concerned is situated.38 Special provisions 
govern successions, movable securities, and trusts. For example, succession to 
movable property is governed by the law of the last domicile of the deceased; 
succession to immovable property is governed by the law of the place where the 
property is situated. In addition, a person may designate, within certain limits, 
the law applicable to his succession.39 

Status of Obligations 

Generally, the form of a juridical act such as a contract is governed by the law of 
the place where it is entered into, while the content of a juridical act is governed 
by the law expressly designated in the act or whose designation may be inferred 
with certainty from the terms of the act.40  

If no law is designated in the act, the courts apply the law of the state with which 
the act is most closely connected, which is presumed to be the law of the state 
where the party who is to perform the prestation characteristic of the act has his 
residence.41 

Commencing Action 

Common Law Provinces 

Standing 

Once the appropriate jurisdiction has been established, parties must have a valid 
cause of action and standing to bring the claim before the proceedings can 
commence. Generally, a cause of action has accrued once all facts necessary to 
bring a claim have occurred. For example, a cause of action in tort will arise 
when there has been a breach of a duty of care owed to the plaintiff, an injury 
suffered by the plaintiff, and a causal relationship between the two. 

                                                           
37 Civil Code of Quebec, CQLR c C-1991 [CCQ], articles 3084.1−3096. 
38 Civil Code of Quebec, CQLR c C-1991 [CCQ], article 3097. 
39 Civil Code of Quebec, CQLR c C-1991 [CCQ], article 3098. 
40 Civil Code of Quebec, CQLR c C-1991 [CCQ], articles 3109 and 3111. 
41 Civil Code of Quebec, CQLR c C-1991 [CCQ], articles 3112 and 3113. 
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Similarly, in a contractual claim, the cause of action will accrue once there has 
been a breach of the obligations set out in the contract. Until these events occur, 
there will be no grounds to commence a civil tort or contract proceeding, 
respectively, and therefore no cause of action, unless a litigant wishes to obtain a 
declaratory judgment regarding the status of his or another party’s rights or 
obligations, in which case a breach need not yet have occurred.42 

Standing is traditionally granted to individuals with a personal interest that is 
directly linked to the matter brought before the court. However, standing may 
also be granted under “public interest standing” by applying a three-pronged test. 
In determining whether standing should be granted, courts assess whether there 
is a serious and justiciable issue at hand, the nature of the plaintiff’s interest in 
the claim, and whether the proposed suit is “a reasonable and effective means of 
bringing the matter before the court”.43 

Originating Process 

Most proceedings filed in the superior courts of Common Law provinces are 
commenced by filing an originating process: either a statement of claim for 
actions, or a notice of application for applications. The originating process is 
issued when the registrar dates, signs, and seals it with the seal of the court, and 
assigns it a court file number.44 

Service 

Statements of claim are to be served on the defending parties within six months 
after the originating process is issued. Notices of application are to be served on 
all parties at least ten days before the hearing of the application, or at least 20 days 
before the hearing, if it is being served outside of Ontario.45  

In cases involving constitutional issues, there is a mandatory notice requirement 
to the Attorneys General of Canada and of Ontario.46 A similar requirement exists 
in Quebec.47 Failure to provide notice will result in any remedy or declaration of 
invalidity granted by the court to be void. Additionally, some statutes require 

                                                           
42 Abrams and McGuinness, Canadian Civil Procedure Law (2nd ed., 2010), at pp. 216 

and 217. 
43 Canada (AG) v. Downtown Eastside Sex Workers, 2012 SCC 45, [2012] 2 SCR 524. 
44 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rules 14.01, 14.03, 

14.05, and 14.07(1). 
45 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rules 14.08, and 38.06(1) 

and (3). 
46 Courts of Justice Act, RSO 1990, c C-43, section 109(1). 
47 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 76. 
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that certain defenders be notified of a proceeding before the proceeding is 
instituted against it, such as notice of a claim against a public utility.48 

Originating processes must be served personally. If the defending party is an 
individual, this requires that the copy of the originating process be left with him. 
If the defendant is a corporation, the corporation is deemed to have been served 
when a copy of the document is left with an officer, director, or agent of the 
corporation, or with any individual who appears to be in control of the corporation’s 
place of business.49 Rule 16.01 ORPC also provides that originating processes 
may be served by an alternative to personal service. 

Statement of Defense 

Individuals who are served with a statement of claim must deliver a statement of 
defense to the plaintiff within twenty days after service if they were served in 
Ontario, within 40 days of service if they were served in the United States or 
elsewhere in Canada, and within sixty days of service if they were served anywhere 
else.50 

Counterclaim 

When responding to the service of the statement of claim, the defendant may 
include a counterclaim with the statement of defense, asserting a right against 
the plaintiff as well as any other necessary or proper party to the counterclaim. 
The counterclaim is to be delivered to the original plaintiff within the time 
prescribed by rule 18.01 of Ontario’s Rules of Civil Procedure. 

If a new party is brought in, the statement of defense and counterclaim are to be 
served, after they have been issued, on the parties to the main action, and with 
all previously delivered pleadings in the main action, on a defendant to the 
counterclaim within thirty days of the issuance of the statement of defense and 
counterclaim, or later with leave of the court.51 

Joinder 

Persons represented by the same lawyer of record may join as plaintiffs in the 
proceeding if they assert claims arising out of the same situation, if a common 
question of law or fact may arise in the proceeding, or if joining them would 
promote the administration of justice. Individuals can be joined as defendants 
for the same reasons, as well as where there is doubt as to which defendant the 

                                                           
48 Public Utilities Act, RSO 1990, c P-52, section 56(6). Further examples: Libel and 

Slander Act, RSO 1990, c L-12, section 5(1); Public Authorities Protection Act, RSO 
1990, c P-38, section 6. 

49 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rules 16.01, 16.02(1), 
and 16.02(c). See rule 16.02 for variations of personal service depending on the type 
of defendant. 

50 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rule 18.01. 
51 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rule 27.04(1)-(2). 
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plaintiff is entitled to seek relief against, or uncertainty with regard to the 
respective amounts of relief owed.52 

A person whose presence is necessary to enable the court to adjudicate effectively 
and completely must be joined to the proceedings. However, the proceeding may 
not be defeated on the sole ground that there was a misjoinder or non-joinder of 
any party.53 

Class Proceedings 

Canada is among the few jurisdictions wherein class proceedings exist, and 
among an even fewer number of jurisdictions wherein they are commonly used. 
Class proceedings are a procedural tool by which groups of individuals who 
have suffered similar harm or injury at the hands of a common defendant can be 
represented collectively in litigation by a member of that group. Most Canadian 
provinces have their own, specific legislation governing class action proceedings. 

Class proceedings can be commenced by an individual or small group of individuals 
bringing a claim against the defendant on behalf of all members of a class. The 
representative individual must first make a motion for an order from the court 
certifying the proceeding as a class proceeding, and recognizing the individual 
as the representative of the class.54 The court must certify a class proceeding if: 

• There is a clear cause of action; 
• There is an identifiable class; 
• The claims of the class members raise common issues; 
• A class proceeding would be the preferable procedure for the resolution of the 

common issues; and 
• There is a representative who would fairly and adequately represent the 

interests of the class, has produced an effective plan for the proceedings, and 
does not have an interest averse to the interests of other class members.55 

The Supreme Court, in Hollick v. Toronto (City), applied this provision, and 
provided further guidance for future applications. For the question of there being 
a common issue, the Supreme Court held that the representative need not show 
that all class members have the “same interest in the resolution of the common 
issue”, but it should at least be demonstrated that the class is not unnecessarily 

                                                           
52 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rule 5.02(1)-(2). 
53 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rules 5.03(1) and 5.04(1). 
54 Class Proceedings Act, SO 1992, c 6, section 2(1) and (2) [Ontario Class Proceedings 

Act]; Hollick v. Toronto (City), 2001 SCC 68, [2001] 3 SCR 158 [Hollick]. 
55 Ontario Class Proceedings Act, section 5(1). 



CND-12 INTERNATIONAL CIVIL PROCEDURE 

(Release 7 – 2018) 

broad.56 The representative must demonstrate each requirement for certification 
set out above, save for the demonstration of a cause of action.57  

In order to determine if a class proceeding is the preferable procedure for the 
resolution of the group’s common issues, an inquiry is made in light of the main 
advantages of class proceedings: conservation of judicial resources, improving 
access to justice by sharing costs among class members, and behavior modification 
by ensuring wrongdoers take full account of the harm they have caused.58  

Once the motion is certified by a judge, the class proceeding proceeds like any 
other action. Canada has three types of models that govern the inclusion of out-
of-province residents as members in class proceedings: opt-in models, opt-out 
models, and a variant on the opt-out model that does not distinguish between 
residents and non-residents. British Columbia adheres to an opt-in model for 
non-residents, which requires that non-residents formally signal that they wish 
to opt-in to the class proceeding.59 

Alberta practices the opt-out model, whereby individuals who meet the criteria 
to be a class member must actively opt-out of the proceedings to not be considered 
as a member of the class.60 Otherwise, they are automatically included as a member 
of the class as long as they fall within the class definition. 

Once an individual is a member of a class action, he may not commence an 
individual action against the defendant based on the same facts. Unlike British 
Columbia and Alberta, Ontario’s Class Proceedings Act does not explicitly 
recognize non-residents of the province as making up members of the class. 
Instead, it makes no distinction and simply states that members of the class, 
regardless of residency, must opt out to avoid being bound by the class proceeding.61 

Quebec 

Interest to Bring Proceedings 

A person must have a sufficient interest to bring a judicial demand before a Quebec 
court.62 Such interest should have a legal basis, and be direct and personal, as 
well as actual and existent.63 

                                                           
56 Hollick v. Toronto (City), 2001 SCC 68, [2001] 3 SCR 158 [Hollick]. 
57 Hollick v. Toronto (City), 2001 SCC 68, [2001] 3 SCR 158 [Hollick]. This latter 

requirement should be considered met unless it is “plain and obvious” that no claim exists. 
58 Hollick v. Toronto (City), 2001 SCC 68, [2001] 3 SCR 158 [Hollick]. 
59 British Columbia Class Proceedings Act, RSBC 1996, c 50, section 16(2). 
60 Alberta Class Proceedings Act, SA 2003, c C-16.5, section 17(1). 
61 Class Proceedings Act, SO 1992, c 6, [Ontario Class Proceedings Act], section 9. 
62 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 85. 
63 Tremblay v. Daigle, [1989] 2 SCR 530, 62 DLR (4th) 634; Kingsgway, compagnie 

d'assurances générales v. Bombardier Produits récréatifs inc, 2010 QCCA 1518; 
Bou Malhab v. Diffusion Metromédia CMR Inc., 2011 SCC 9, [2011] 1 SCR 214. 
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Originating Demand 

Civil actions are generally commenced by filing with the court and serving on 
the defendant an originating application with a summons to answer within 15 
days. Applications and pleadings must specify their nature and purpose and state 
the facts upon which they are based as well as the conclusions sought. They 
must be clear, precise, concise, and presented in logical order. A pleading must 
furthermore specify the court seized, the judicial district in which it is filed, the 
number of the record to which it relates, the names of the parties, and its date.64 

Quebec, like the rest of Canada, thus adopts a fact pleading approach (which 
involves providing the defendant with much detail regarding the nature of the 
claim) as opposed to a notice pleading approach (the latter is seen in the United 
States, wherein little information is given to the defendant prior to the discovery 
stage).65 An originating application must be filed with the court office before it 
is notified to (served on) the other parties.66 No originating application may be set 
down for trial or judgment unless the plaintiff has first filed proof of notification. 

Service or Notification by Bailiff 

An originating application must be served by a bailiff on the defendant and the 
other parties.67 Service or notification by a bailiff is made by delivering the 
document to the addressee personally or, if this cannot be done, by leaving it at the 
addressee’s domicile or residence with a person who appears to be capable of 
receiving it.68 

If the addressee refuses to accept the document, the bailiff records the refusal on 
the document, which is deemed to have been served or notified personally at the 
time of the refusal.69 A corporation is served or notified at its head office or, if 
the head office is outside Quebec, at one of its establishments in Quebec, by 
leaving the document in the care of a person who appears to be in a position to 
give it to an officer, director, or agent of the corporation.70 

Defense and Response 

After the defendant receives an originating application, he must answer within 
fifteen days, and indicate his intention to settle, contest, or propose mediation or 
a settlement conference.71 Failure to respect this deadline may lead to a default 
judgment being rendered and legal costs awarded against the defendant.72 

                                                           
64 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], articles 99 and 100. 
65 Beals v. Saldanha, 2003 SCC 72, [2003] 3 SCR 416. 
66 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 107. 
67 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], articles 139 and 140. 
68 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 116. 
69 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 116. 
70 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 125. 
71 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 147. 
72 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 145. 
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If the defendant contests the claim, he must produce a defense that raises all the 
grounds of law or fact that argue against granting in whole or in part the 
conclusions sought in the demand. Since the reform of the Quebec Code of Civil 
Procedure, such defense is oral unless the defendant is able to justify at the time 
of the first case management conference that the case presents a high level of 
complexity or there are special circumstances that warrant a written defense. 

The defense must be oral, for example, in all instances concerning child custody, 
the obtaining of a surrender of property, or the homologation or the recognition 
of a decision. Furthermore, the court may, at any stage of a proceeding and by 
virtue of its case management powers, determine that the defense is to be oral.73 
The emphasis that the new Quebec Code of Civil Procedure places on orality is 
premised upon the guiding principle of proportionality, and marks a significant 
departure from the former Quebec Code of Civil Procedure ⎯ wherein the defense 
was predominantly submitted in written form.74 

The defendant must be sufficiently clear in its defense or may be served with a 
court order requiring additional precision. Failure to adequately comply with such 
an order can lead to the defense being dismissed. As in the rest of Canada, a 
defendant may include in its defense a cross-demand (counterclaim) against the 
plaintiff asserting a right arising from the same or a related source as the 
demand.75 When replying to any pleading, a party must admit the allegations that 
it knows to be true and deny those that it does not admit, giving reasons for the 
denial, or state that it is unaware of the fact.76 

Case Management 

In Quebec, an important part of the pre-trial process is the case management 
procedure presided by a judge. With the reform of the Quebec Code of Civil 
Procedure, the province implemented a more paternalistic approach to ensure 
that the guiding principles of procedure, such as judicial efficiency, proportionality 
of proceedings, and party cooperation, are respected.77 

Parties must negotiate and sign a document called a case protocol within 45 days of 
the summons, wherein the parties must agree on such aspects as pre-trial written 
or oral examinations, their necessity and, if any are to be conducted, their 
anticipated number and length; the advisability of seeking one or more expert 
opinions, the nature of the opinion or opinions to be sought, and the reasons why 
the parties do not intend to seek a joint expert opinion, if that is the case; the 
defense and, if written, the time limit for filing it; and the procedure and time limits 
for pre-trial discovery and disclosure.78 

                                                           
73 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], articles 158, 170, and 171 
74 Code of Civil Procedure, CQLR c C-25 [Former Quebec CCP], article 175.1. 
75 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], articles 169 and 172. 
76 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 102. 
77 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], articles 17−20. 
78 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], articles 148 and 149. 
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The case protocol is then examined by the Court, following which they may hold a 
case management conference wherein the court has broad powers to implement 
and impose upon the parties what it considers to be appropriate case management 
measures.79 Although the former Quebec Code of Civil Procedure already granted 
the court broad powers to take measures to simplify and accelerate procedure, the 
new Quebec Code of Civil Procedure both expands the scope of these powers and 
clarifies the court’s case management role, which is now explicitly stated as part 
of the court’s very mission.80 

Within six months of the case protocol being accepted, the parties must file a 
joint declaration stating that the case is ready for trial.81 While courts routinely 
grant parties’ requests to extend the six-month time limit, it remains the default 
rule that the pre-trial phase of any action in Quebec must be completed within 
six months after the action is commenced.82 This includes pre-trial discovery, filing 
of the defense and any expert reports, and filing of incidental proceedings such 
as motions to dismiss. This declaration is very detailed and contains information 
pertaining to exhibits and other evidence, witnesses to be called at trial, facts 
that are admitted, points to be determined by experts, and an estimate of the length 
of the trial. Once the case has been set down for trial, a trial date is notified to 
the parties.83 

Class Actions 

Despite class action lawsuits typically being associated with Common Law 
adversarial systems, Quebec was, in 1978, the first province in Canada to enact class 
action legislation. Like Ontario, Quebec is an opt-out jurisdiction.84 Before a person 
can institute a class action, he must obtain prior authorization of the court, a 
procedure akin to “certification” in Common Law provinces. The application for 
authorization must state the facts on which it is based and the nature of the class 
action as well as describe the class on whose behalf the person intends to act.85 
The court will authorize the class action and appoint the class member it designates 
as representative plaintiff if the following criteria are met: 

• The claims of the members of the class raise identical, similar, or related issues 
of law or fact; 

• The facts alleged appear to justify the conclusions sought; 

                                                           
79 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], articles 153 and 158. 
80 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 9. 
81 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], articles 150 and 173. The 

case protocol is presumed to be accepted twenty days after its submission unless the 
court calls the parties to a case management conference.  

82 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 177. Heaslip v. 
McDonald, 2017 QCCA 1273, [2017] EXP 2655; Villanueva v. Pilotte, 2017 QCCA 
1274, EYB 2017-284354. 

83 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 178. 
84 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 576. 
85 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 574. 
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• The composition of the class makes it difficult or impracticable to apply the 
rules for mandates to sue on behalf of others or for consolidation of proceedings; 
and 

• The class member appointed as representative plaintiff is in a position to 
properly represent the class members.86  

The court must adopt a flexible and liberal approach when verifying whether these 
criteria are met; it may not analyze the merits of the claim, but rather determine 
whether there is an arguable case.87 Quebec courts have confirmed multiple times 
that the threshold for authorizing a class action is very low.88 Once a class action 
is authorized, an originating demand on the merits may be filed with the court. 
The conduct of a class action is governed by specific provisions of the Quebec 
Code of Civil Procedure.89 

The legal and evidentiary thresholds to be met at the authorization stage being quite 
low in Quebec, the province is known as one of the most attractive jurisdictions 
for class action plaintiffs.90 For example, the commonality requirement for bringing 
a class action is expressed in broader and more flexible terms in the Quebec Code 
of Civil Procedure than in the legislation of other provinces.  

Indeed, to meet the commonality requirement in Quebec, it is not necessary that 
the common questions bring a complete resolution of the case, or that they lead 
to common answers, but rather that “addressing the issues enables all the claims 
to move forward”.91 Quebec’s favorable approach to class actions can be explained 
by the view that class actions seek to facilitate access to justice, modify harmful 
behavior, and conserve judicial resources, objectives that echo the Quebec Code 
of Civil Procedure’s goals of increasing access to justice and mitigating costs.92 

While civil procedure in Quebec remains favorable to class actions, it should be 
noted that certain measures have recently been implemented in an attempt to 
strike a greater balance between the rights of the parties. Under the former Quebec 
Code of Civil Procedure, for example, a defendant could not appeal a judgment 
authorizing a class action.93 

Under the new code, Quebec has shifted towards the model adopted in Common 
Law provinces like Ontario by allowing an appeal with leave from a judge of the 
Court of Appeal from a first instance judgment authorizing a class action. The 

                                                           
86 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 575; Lambert 

(Gestion Peggy) v. Ecolait ltée, 2016 QCCA 659, EYB 2016-264753. 
87 Fortier v. Meubles Léon ltée, 2014 QCCA 195, [2014] JQ no 661. 
88 Lévesque v. Vidéotron, 2015 QCCA 205, JE 2015-297; Asselin v. Desjardins Cabinet 

de services financiers inc., 2017 QCCA 1673, EYB 2017-286339. 
89 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], articles 583−601. 
90 Infineon Technologies AG v. Option consommateurs, 2013 SCC 59, [2013] 3 SCR 600. 
91 Vivendi Canada Inc. v. Dell’Aniello, 2014 SCC 1, [2014] 1 SCR 3. 
92 Vivendi Canada Inc. v. Dell’Aniello, 2014 SCC 1, [2014] 1 SCR 3. 
93 Code of Civil Procedure, CQLR c C-25 [Former Quebec CCP], article 1010. 
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QCCA has, however, clarified that the test for granting leave to appeal is strict 
and reserved for “exceptional cases”.94 There remains an automatic right of appeal 
against any judgment denying authorization.95 

Obtaining Information Prior to Trial 

Common Law Provinces 

In General 

Canada’s Common Law provinces and territories allow for broad pre-trial 
discovery in various forms under their respective Rules of Civil Procedure, such 
as the discovery of documents, examinations, and the inspection of property. In 
Ontario, parties to an action must agree to a “discovery plan” in order to obtain 
evidence under Ontario’s Rules of Civil Procedure discovery rules.96 

The discovery plan is a written document that outlines the intended scope of the 
documentary discovery, the dates for service of each party’s affidavit of documents 
(see below), information concerning the timing, costs, and manner of the 
production of documents by the parties and other persons, the names of persons 
intended to be produced for oral examination, and any other information meant 
to make the discovery process more time- and cost-efficient. The creation of a 
formal discovery plan is essentially a requirement that aims to streamline the 
discovery process that historically had been more scattered. 

Despite the broad scope of discovery, the assessment of whether something must 
be disclosed is made with consideration of the relevance of the question asked or 
document requested97 as well as the principle of proportionality ⎯ considering 
factors such as the time or expenses incurred in answering the question or 
producing the documents.98 

Documentary Discovery 

All parties to an action must provide each other with an affidavit of documents 
listing and describing all of the documents relevant to any matter at issue in the 
action. Parties must include both documents that are currently or were formerly 
in their possession, regardless of whether or not a claim of privilege attaches to 
them. Any documents listed in the affidavit that are not privileged and are 
                                                           
94 Centrale des syndicats du Quebec v. Allen, 2016 QCCA 1878, EYB 2016-273066; 

Énergie éolienne des Moulins, sec v. Labranche, 2016 QCCA 1879, EYB 2016-273065; 
DuProprio inc v. Fédération des chambres immobilières du Quebec (FCIQ), 2016 
QCCA 1880, EYB 2016-273037; Panasonic Corporation v. Option consommateurs, 
2017 QCCA 1442, EYB 2017-284694. 

95 Québec Code of Civil Procedure, artCQLR c C-25.01 [Quebec CCP], article 578. 
96 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rule 29.1.03. 
97 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rules 30.02 and 31.06(1). 
98 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rules 29.2.03 and 

1.04(1.1). 
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currently in the party’s possession are liable to inspection by an opposing party. 
Additionally, the word “document” in Ontario’s Rules of Civil Procedure includes 
not only paper documents, but also other mediums such as sound recordings, 
videotapes, and maps.99 

Should a court find an affidavit of documents to be incomplete, or a claim of 
privilege to be improperly made, the court may order remedies such as the 
service of a more complete affidavit or the inspection of the document to determine 
its relevance or the validity of the privilege claim. However, if the court finds 
that a party failed to disclose a document in the affidavit or failed to produce it for 
inspection, it may order that the document not be used at trial if the document is 
favorable to the party’s case, or make such an order as is just if the document is 
not favorable to the party’s case.100 

Canadian Common Law province doctrine of privilege protects certain kinds of 
information in the public interest.101 Privilege is typically broken down into “legal 
advice privilege” and “litigation privilege”.102 Legal advice privilege protects 
communications held in view of obtaining legal advice between a lawyer acting 
in his capacity as legal adviser and the client.103 Litigation privilege refers to any 
communications and documents crafted for the purpose of being used during 
litigation. 

This may include, for instance, communications with experts hired to advise on 
issues in the litigation. While the purpose of the former privilege is to allow for 
“full, free and frank” communications between counsel and his client to ensure 
access to legal advice, litigation privilege provides a zone of privacy to promote 
the litigation process. Because of its tailored purpose, litigation privilege is 
temporary and ceases to apply once the proceeding ends.104 

Electronic Document Discovery 

Rule 29.1.03(4) of Ontario’s Rules of Civil Procedure states that the parties should 
consult “The Sedona Canada Principles Addressing Electronic Discovery” (the 
“Sedona Principles”) in preparing their discovery plan. Principle 2 of the Sedona 
Principles states that electronically stored information is discoverable. Parties 
are not liable for all electronic information, but only relevant information that is 
reasonably accessible with respect to the burden and cost related to the search.105 

                                                           
99 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rules 30.01(a) “document”, 

30.03, and 30.04. 
100 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rules 30.06 and 30.08. 
101 R v. McClure, 2001 SCC 14, [2001] 1 SCR 445. 
102 Blank v. Canada, 2006 SCC 39, [2006] 2 SCR 319. 
103 Descôteaux et al v. Mierzwinski, [1982] 1 SCR 860, at p. 873, 141 DLR (3d) 590. 
104 Blank v. Canada, 2006 SCC 39, [2006] 2 SCR 319. 
105 “The Sedona Principles: Best Practices, Recommendations and Principles for Addressing 

Electronic Document Production” (The Sedona Conference Working Group Series, 
2007), Principle 6. 
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Oral Examination 

A party has the right to examine adverse parties in a proceeding once, or more 
than once with leave of the court. When the adverse party is a legal person, who 
can be examined depends on the type of legal entity: 

• If the adverse party is a corporation, an officer, director, or employee on behalf 
of the corporation may be examined; 

• If the adverse party is a partnership, a partner or alleged partner may be examined; 
and 

• If the adverse party is a sole proprietorship, a sole proprietor or alleged sole 
proprietor may be examined.  

Leave must be granted by a court to examine on discovery a non-party believed 
to have relevant information. The court will assess whether leave should be granted 
by considering the ability of the party to obtain the information from individuals 
the party is entitled to examine, whether it would be fair to have the party go to trial 
without examining that person, and whether the examination will delay the 
proceedings, impose unreasonable expenses on the other parties, or be unfair to 
the individual the party wishes to examine.106 

While only information given on the examination of an adverse party may be 
read into evidence, information gained out of the examination of any party may 
be used to impeach the testimony of the deponent as a witness. The questions 
asked during an examination must be relevant and answered to the best of the 
examined person’s knowledge, information, or belief.107 

Interrogatories 

Parties also have the option of performing their examinations via written questions. 
In this case, the examining party must provide the list of questions to be answered 
to the person examined and every other party. All answers are provided in 
affidavit form within 15 days after service of the list of questions. If the answers 
provided in the affidavit are insufficient, or unsatisfactory, the court may either 
order the person examined to further answer the question or submit to an oral 
examination.108 

Expert Opinions 

A party may obtain disclosure of the findings, opinions, and conclusions of an 
expert engaged by or on behalf of a party being examined that are relevant to the 
action. However, this information need not be disclosed if the expert’s findings 

                                                           
106 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rules 31.03(1)-(3) and 

31.10. 
107 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rules 31.11 and 31.06(1). 
108 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rules 35.01, 35.02, and 

35.04(2) and (3). 
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were conducted solely in contemplation of pending litigation and the party being 
examined decides not to call the expert as a witness during the trial.109 Any party 
who intends to call an expert witness at trial must provide every other party with a 
copy of the expert’s report at least ninety days before the pre-trial conference.110 

The Ontario Court of Appeal, in Moore v. Getahun, considered the role of expert 
witnesses in a trial with respect to Ontario’s Rules of Civil Procedure.111 The 
amendments to Ontario’s Rules of Civil Procedure at issue in this case were the 
addition of rule 4.1 outlining the duty of an expert to be objective and non-
partisan in their reports, and the amendment to rule 53.03, specifying exactly what 
information was required to be included in expert reports. 

The trial judge understood these changes as emphasizing the independence of the 
expert, disallowing any meeting between the expert and counsel in the drafting of 
the expert report, and requiring that communications between an expert witness and 
counsel be documented and subject to disclosure to ensure the objectivity of the 
expert. 

The Ontario Court of Appeal disagreed, stating that the amendments to the Rules 
of Civil Procedure simply reinforced the traditional role of expert witnesses, and 
did not change the state of the law. Experts require assistance in drafting their reports 
so that they may be comprehensible and responsive to the issues in the case. 
Additionally, consultations and communications between expert witnesses and 
counsel benefit from litigation privilege. To require disclosure of communications 
between expert witnesses and counsel would increase both the cost and length of 
proceedings, as well as discourage parties from refining their arguments into 
clear and well-thought-out opinions. 

The Court addressed the risk of loss of objectivity given their decision by holding 
that it is curbed in two ways. First, the ethical standards of both the legal profession, 
as well as experts’ professional bodies, demand that experts remain objective, and 
that lawyers refrain from engaging in any behavior that might interfere with that 
independence. Second, the adversarial nature of a trial, and the possibility of cross-
examination, allow for the determination of whether the expert truly did lack 
objectivity in his report. Therefore, the privilege over communications between 
experts and counsel remains. 

Physical and Mental Examination 

While a party may not compel another party to submit to a physical or medical 
examination, he may raise the question of the physical or mental state of another 
party to the court. The court may then order a party whose condition is in question 

                                                           
109 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rule 31.06(3). 
110 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rule 53.03(1). 
111 Moore v. Getahun, 2015 ONCA 55, 124 OR (3d) 321. 
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to undergo a physical or mental examination, if it is relevant to the proceeding 
and there is good reason to believe that there is substance to the allegation.112 

Inspection of Property 

The court may order the inspection of real or personal property where it appears 
to be necessary for the proper determination of an issue in a proceeding. The 
inspection may include entry on or into and taking temporary possession of 
property, the measuring, surveying, or photographing of property, and the taking 
of samples or conducting of tests or experiments with respect to the property.113 

Quebec 

In General 

In Quebec, pre-trial discovery and disclosure is intended to be conducted in a way 
that respects the guiding principles of transparency, proportionality, good faith, 
and cooperation. 

Disclosure 

In contrast to Common Law provinces, Quebec civil procedure does not provide 
for an affidavit of documents. Instead, parties in Quebec are called upon to announce 
the existence of documentary evidence they will be using, communicate documents 
to the other party in accordance with the case protocol requirements and the specific 
requests of opposing parties, and produce evidence for the court record.114 

Discovery 

Quebec significantly diverges from continental civilian systems wherein the judge, 
as inquisitor, is charged with gathering evidence and in turn negates the need for 
discovery. Granted, Quebec does impose greater restrictions on discovery than 
Common Law provinces; for example, pre-trial examinations are not permitted 
when the amount claimed is Cdn. $30,000 or less, and they are not to last longer 
than three hours in family matters or where the value in dispute is less than 
Cdn. $100,000, or five hours otherwise, except with leave of the court.115 

However, its general approach to disclosure and discovery remains strongly inspired 
by the Common Law tradition. The content of Quebec’s rules on disclosure and 

                                                           
112 Courts of Justice Act, RSO 1990, c C-43, sections 105(2) and 105(3). Ontario, Rules 

of Civil Procedure, rule 33.01. 
113 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rule 32.01. 
114 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], articles 246, 247, and 250. 
115 Compare article 229 of the Quebec CCP, supra note 3 to Ontario, Rules of Civil 

Procedure, RRO 1990, Regulation 194, rule 76.04(2). 
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discovery are roughly equivalent to those of Common Law provinces, with some 
variations.116 

Pre-Trial Examination 

A pre-trial examination, whether written or oral, may bear on any fact relevant 
to the dispute. However, each pre-trial examination can only be conducted if it is 
provided for in the case protocol and must comply with the terms of the case 
protocol. In the interest of efficacy, there are legislatively prescribed limitations 
as to who may be examined, as well as time limits based on the nature of the 
dispute or the amount claimed. Before a pre-trial examination is held, parties 
may submit the objections they anticipate will arise to a judge for a decision or 
for directives as to the conduct of the examination.117 

Although the new Quebec Code of Civil Procedure changes the scope of pre-
trial examinations from “all facts relating to the issues between the parties”118 to 
“any fact that is relevant to the dispute”,119 it is important to note that objections 
based on relevance do not prevent the questioning from continuing, and the witness 
is bound to answer.120 Objections on relevance are thus “taken under reserve” and 
may be debated at a later time in the proceedings. Quebec, therefore, like the rest 
of Canada, extends a broad power of investigation to parties, enabling them to 
gain a complete understanding of the case. 

The counterweight to this right of investigation is an implied obligation of 
confidentiality, even in cases where the communication is not privileged. 
Furthermore, the Supreme Court, in Lac d’Amiante du Quebec Ltée v. 2858-0702 
Quebec, established a rule of “implied confidentiality” whereby the transcripts 
of pre-trial examinations may only be used by the parties in the context of the 
litigation. The aim is to preserve individuals’ right to privacy and to avoid a 
situation where a party may be reluctant to disclose information out of fear that 
it will be used for other purposes.121 

Expert Evidence 

In light of the guiding principles of reducing costs and promoting efficiency and 
cooperation between parties, the Quebec Code of Civil Procedure has implemented 
a number of new provisions regarding experts. Significantly, one of the new 

                                                           
116 Lac d’Amiante du Quebec Ltée v. 2858-0702 Quebec, 2001 SCC 51, [2001] 2 SCR 

743 [Lac d’Amiante]. 
117 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], articles 221, 228, and 229. 
118 Code of Civil Procedure, CQLR c C-25 [Former Quebec CCP], article 398. 
119 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 221. 
120 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 228. 
121 Lac d’Amiante du Quebec Ltée v. 2858-0702 Quebec, 2001 SCC 51, [2001] 2 SCR 

743 [Lac d’Amiante]. 
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guiding principles specifically establishes that the mission of an expert is to 
enlighten the court ⎯ and this mission overrides the parties’ interests.122 

Quebec, thus, takes an inquisitorial as opposed to an adversarial approach to experts, 
insofar as the purpose of an expert is not to plead one party’s theory of the case, 
but to assist the court in understanding the evidence. Experts are expected to 
fulfill their mission objectively, impartially, and thoroughly.123 

A new provision of the Quebec Code of Civil Procedure also provides that parties 
must determine at the case protocol stage whether they will be seeking joint or 
separate expert opinions, and provide reasons why they do not intend to jointly 
seek expert opinion if that is the case.124 The court may decide at any stage of a 
proceeding to impose joint expert evidence if it is necessary to do so to uphold 
the principle of proportionality.125 

The provision does not give rise to an obligation for the parties to have recourse 
to a joint expert (except if the tribunal imposes it as a case management measure). 
Rather, it aims to ensure that the parties consider limiting the number of testifying 
experts, whether they are joint or not. Parties can furthermore not present more 
than one expert opinion (whether joint or not) per area or matter of expertise, unless 
the court authorizes otherwise.126 Finally, the court may name its own expert. 

That the report of an expert stands in lieu of their testimony is another means by 
which the Quebec legislator has sought to achieve the province’s guiding principles 
of procedure. This is not new law, but remains worth mentioning insofar as it seeks 
to reduce costs for parties. An expert report must be brief but provide sufficient 
details to enable the court to make its own assessment of the facts set out in the 
report and the reasoning that led to the conclusions drawn by the expert.127 

The expert is expected to testify in order to clarify the points and conclusions in 
the expert report, and not reiterate the contents of the report. Before the trial 
begins, a party may apply for the dismissal of an expert report on the grounds of 
irregularity, substantial error, or bias. If the court considers the application well 
founded, it orders that the report be corrected or that it be withdrawn. Failing to 
raise one of these grounds against an expert error before the trial prevents a 
party from raising it during trial.128 

Physical, Mental, and Psychosocial Examination 

The Civil Code of Quebec and the Quebec Charter of Human Rights and Freedoms 
protect as inviolable an individual’s right to integrity, and privacy, as well as 

                                                           
122 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 22. 
123 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 22. 
124 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 148.4. 
125 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 158.2. 
126 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 234. 
127 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 238. 
128 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], articles 241 and 294. 
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ensure freedom from being made to undergo care of any nature, including for 
examination.129 Thus, an individual cannot be required to undergo a physical or 
mental examination unless their condition must be considered in order to rule on 
the matter. 

Even then, the examination must be warranted given the nature, complexity, and 
purpose of the judicial application. The court can, on an application, stop an 
examination from taking place or change the conditions of an examination, 
despite agreement by the parties, if it considers it appropriate in order to protect 
the person’s right to personal integrity and respect.130 

Interim Protection of Assets Pending Trial 

Common Law Provinces 

Interlocutory Injunctions 

Section 101 of Ontario’s Courts of Justice Act vests the court with the discretion 
to order an interlocutory injunction prior to a pending proceeding if it considers 
it just in the circumstances. Parties must file a motion to a judge to have this 
order granted. If the moving party does not provide notice to the other parties 
affected by the order, the order may not last longer than 10 days. Should a party 
wish to extend the duration of the injunction, it must provide notice to every 
other affected-party of its motion to extend the injunction.131 

The Supreme Court, in RJR-MacDonald v. Canada, confirmed the three-step test 
originally laid out in American Cyanamid v. Ethicon Ltd. and adopted in Canada 
in Manitoba (Attorney General) v. Metropolitan Stores (MTS) Ltd. for determining 
when it is proper to grant an interlocutory injunction.132 

First, the moving party must demonstrate that there is a serious issue to be tried. 
Generally, the bar to meet this test is low, asking simply whether the application 
is frivolous or vexatious, and not requiring the kind of extensive examination of 
the case’s merits. Second, the court must assess whether the litigant seeking the 
injunction would “suffer irreparable harm” if the motion was denied. 

This inquiry assesses the nature of the harm suffered and not its magnitude; the 
harm must be unquantifiable in monetary terms or incurable by damages. The 
final inquiry balances the inconveniences that would be suffered by each party, 
asking who will suffer the most from the granting or refusing of the injunction. 

                                                           
129 Civil Code of Quebec, CQLR c C-1991 [CCQ], articles 3 and 11-10; Charter of Human 

Rights and Freedoms, CQLR, c C-12, section 1, 5 [Quebec Charter]. 
130 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], articles 242 and 244. 
131 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rules 40.01 and 

40.02(1)-(2). 
132 RJR-MacDonald v. Canada (AG), [1994] 1 SCR 311, 111 DLR (4th) 385; American 

Cyanamid Co v. Ethicon Ltd., [1975] AC 396, 1 All ER 504; Manitoba (AG) v. 
Metropolitan Stores (MTS) Ltd., [1987] 1 SCR 110, 38 DLR (4th) 321. 
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Upon completion of these three assessments, the court may then grant an 
interlocutory injunction should it see fit. 

Anton Piller Orders 

An Anton Piller order is an exceptional recourse granted to protect evidence 
from a party who does not respect their duty to preserve evidence. The order 
puts the defendant party at risk of contempt proceedings if they do not give 
permission to the opposite party to enter into and seize property that they believe 
is at risk of disappearing prior to trial. Given the extraordinary powers borne of 
Anton Piller orders, they have been compared to private search warrants and are 
not granted lightly. The Supreme Court has laid out four mandatory requirements 
that must be proven before the remedy may be granted:  

• The plaintiff must demonstrate a strong prima facie case;  
• The damage that the plaintiff would suffer as a result of the defendant’s alleged 

misconduct must be very serious;  
• There must be convincing evidence that the defendant possesses incriminating 

evidence; and 
• The plaintiff must show a real possibility that the material would be destroyed 

by the defendant prior to discovery.  

The Supreme Court also provided guidelines for the execution of the order to ensure 
the protection of the rights of the parties, such as appointing a supervising solicitor to 
be present during the search, or that the search only be performed in the presence 
of the defendant.133 Statutory law also provides for interim measures that have 
effects comparable to those of Anton Piller orders.134 

Interim Order for Possession of Personal Property 

A party may file a motion to the court to make an interim order for recovery of 
possession of property if it is alleged that the property was unlawfully taken 
from the plaintiff, or if it was unlawfully detained by the defendant.135 The motion 
must be supported by an affidavit that sets out a description and the value of the 
property, and that states that the plaintiff is lawfully entitled to its possession 
and that it was unlawfully taken or unlawfully detained by the defendant. Notice 
of the motion must be served on the defendant unless the court is satisfied that 
there is reason to believe that he may attempt to prevent recovery of possession 
of the property, or for some other reason.136 

                                                           
133 Celanese Canada Inc. v. Murray Demolition Corp., 2006 SCC 36, [2006] 2 SCR 189; 

British Columbia (AG) v. Malik, 2011 SCC 18, [2011] 1 SCR 657. 
134 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rule 45.01. 
135 Courts of Justice Act, RSO 1990, c C-43, section 104(1). 
136 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rule 44.01(1) and (2). 
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Freezing Order 

A Mareva injunction is an extraordinary recourse that combines the qualities of 
an injunction and a seizure before judgment. It grants the right to freeze exigible 
assets, even when those assets are in the hands of a third party. This judicial 
ordinance, originating in English law,137 is used mostly in the federal court and 
in Common Law provinces; in Quebec, a similar result is generally attained 
through the provisions specifically directed at interlocutory injunctions.138 

Quebec 

Interlocutory Injunction 

An injunction is an order of the Superior Court directing a person or group to 
either refrain from doing something, or perform a specific act.139 While the Superior 
Court technically has exclusive jurisdiction to hear and determine applications 
for an injunction, all courts and judges may at any time and in all matters grant 
injunctions or issue interim orders to safeguard parties’ rights.140 

Injunctions have a universal character, insofar as parties have recourse to an 
injunction in all matters legislatively considered in the Civil Code of Quebec or 
elsewhere. For example, parties may have recourse to an injunction regardless of 
whether their issue is commercial, constitutional, or related to fundamental human 
rights. An injunction can also have an extraterritorial effect in certain circumstances, 
forcing a Quebec or foreign resident to act or cease from acting outside the 
territorial limits of Quebec.141 

An interlocutory injunction is an interim measure that may be granted if the 
applicant appears to have a right to it and it is judged necessary to prevent serious 
or irreparable prejudice to the applicant or to avoid creating a factual or legal 
situation that would render the judgment on the merits ineffective.142 While the 
granting of injunctions in Quebec is grounded in the Quebec Code of Civil 
Procedure, the Supreme Court has emphasized that it remains a discretionary power 
akin to that exercised by Common Law jurisdictions in equity.143  

The court will not grant an injunction merely because an applicant is strictly entitled 
to one; he also must demonstrate that the circumstances warrant such a potentially 
intrusive remedy. In Quebec, the existence of a specific statutory remedy does 
                                                           
137 Mareva Compania Naviera SA v. International Bulkcarriers SA, [1980] 1 All ER 213; 

[1975] 2 Lloyd’s Rep 509. 
138 Aetna Financial Services v. Feigelman, [1985] 1 SCR 2, 15 DLR (4th) 161. 
139 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 509. 
140 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], articles 33 and 49. 
141 Impulsora Turistica de Occidente, SA de CV v. Transat Tours Canada Inc., 2007 

SCC 20, [2007] 1 SCR 867; Google Inc.. v. Equustek Solutions Inc., 2017 SCC 34, 
[2017] 1 SCR 824. 

142 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 511. 
143 IATSE, Stage Local 56 v. Société de la Place des Arts de Montréal, 2004 SCC 2, 

[2004] 1 SCR 43. 
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not close the door to a general law injunction, especially where the public interest 
requires one.144 However, courts generally require that the party seeking an 
injunction demonstrate irreproachable conduct on their part.  

Seizure before Judgment 

A seizure before judgment is an interim measure used to place property in the 
hands of justice while a proceeding is pending. It may be authorized if there is 
reason to fear that recovery of the claim might be jeopardized without the seizure. 
A third person is given custody of the seized property, unless the seizor authorizes 
the bailiff to leave the property in the custody of the person from whom it is 
seized.145 

Sequestration 

Sequestration is granted by the court, even on its own initiative, if it considers it 
necessary to preserve a party’s rights in the property.146 It is thus distinct from a 
seizure before judgment, which relates to actions in damages or the recovery of 
a claim. When ordering the sequestration, the court designates the sequestrator 
or convenes the parties to appear before it on a specified date to choose the 
sequestrator. 

Anton Piller Orde 

The majority of judgments concerning Anton Piller orders in Canada have taken 
place in Common Law provinces. It was only in 1993 that the Quebec Superior 
Court granted the province’s first Anton Piller order and, in 2002, that the Quebec 
Court of Appeal recognized the judicial ordinance for the first time.147  

Despite the general lack of Quebec jurisprudence, however, the province’s approach 
to Anton Piller orders is remarkably similar to that of Canada’s Common Law 
provinces. Not only do Anton Piller orders in Quebec (as in the rest of Canada) 
ultimately refer to the 1976 English case of Anton Piller KG v. Manufacturing 
Processes Ltd.,148 but there remains no codification of the legal instrument in the 
Quebec Code of Civil Procedure or elsewhere. 

As in Common Law provinces, Anton Piller orders are granted only in exceptional 
circumstances, when a defendant must be prevented from disappearing or destroying 
evidence. The ordonnance does not amount to a search warrant, insofar as it 

                                                           
144 Pharmascience Inc. v. Binet, 2006 SCC 48, [2006] 2 SCR 513. 
145 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], articles 516 and 518. 
146 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 524. See explanation 

of “sequestration” in Civil Code of Quebec, CQLR c C-1991 [CCQ], article 2305. 
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does not authorize the plaintiffs’ representation or anyone else to enter the 
defendant’s premises without permission. However, it attains practically the same 
result by ordering the defendant to give permission ⎯ and, if the defendant does 
not give permission, they will be held guilty of contempt of court.149 

Summary Judgments 

Common Law Provinces 

Summary judgments provide alternatives to often lengthy and costly trials, removing 
from the trial system any proceedings where no genuine issue for trial has been 
found.150 A plaintiff may move with supporting affidavit material or other evidence 
for summary judgment on any portion of the claim in the statement of claim, once 
the defendant has delivered the statement of defense or served a notice of motion. 
The defendant may do the same after delivering a statement of defense.151 

The court grants summary judgment if it is satisfied that there is no genuine issue 
requiring a trial or if the parties agree to have all or part of the claim determined 
by a summary judgment, and the court believes that this is appropriate.152 There 
will be no genuine issue requiring a trial when the process allows the judge to make 
all necessary factual findings, permits the judge to apply the law to the relevant 
facts, and is a proportionate, faster and cheaper means of achieving a just result. 

Where it appears that there may be an issue requiring a trial, the judge may then 
use the fact-finding powers conferred at rule 20.04(2.1) and (2.2) of Ontario’s 
Rules of Civil Procedure to determine if the trial can be avoided, so long as they 
respect the interests of justice. As long as the powers lead to a fair and just 
result, their use will not be found to be against the interests of justice, and they 
will not be restricted to use only at trial. 

Rule 21.01 of Ontario’s Rules of Civil Procedure allows for the determination of 
legal issues prior to a trial where a claim or defense is ill founded as a matter of 
law.153 The party may move before a judge on these grounds when the determination 
of the question of law will dispose of all or part of the action, substantially shorten 
the trial or save costs or, alternatively, strike out a pleading because it has no 
reasonable cause of action or defense.154 

                                                           
149 In Celanese Canada Inc. v. Murray Demolition Corp., 2006 SCC 36, writing for the 

majority, Justice Binnie wrote, “unlike a search warrant [Anton Piller orders] do not 
authorize forcible entry, but expose the target to contempt proceedings unless permission 
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150 Hryniak v. Mauldin, 2014 SCC 7, [2014] 1 SCR 87. 
151 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rule 20.01(1) and (3). 
152 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rule 20.04(2). 
153 Gowling Lafleur Henderson v. Springer, 2013 ONSC 923, 225 ACWS (3d) 961. 
154 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rule 21.01(1). 
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Quebec 

Summary judgments, as they are known in Common Law jurisdictions, do not 
exist per se in Quebec. However, there exist pleadings that may have similar effects. 
For example, a party may ask that a demand or a defense be dismissed if it is 
unfounded in law ⎯ whether or not the facts alleged are true ⎯ or if one of the 
parties clearly has no interest. Similarly, a party can raise a declinatory exception 
if a demand is brought before a court other than the court of competent 
jurisdiction.155  

Furthermore, a court may, at any time, on an application or on its own initiative, 
declare that a judicial demand or a pleading is abusive and thus dismiss it.156 The 
possibility of including provisions to allow summary judgments as they exist in 
other Canadian provinces was raised during the discussions leading to the adoption 
of the new Quebec Code of Civil Procedure; however, this proposal was eventually 
rejected by the legislator.  

Trial 

Common Law Provinces 

While Canada’s Common Law provinces all have their respective rules of civil 
procedure, they tend to generally follow the same processes with respect to 
trials. Trials throughout the country follow an adversarial system, with each party 
presenting their case using legal arguments and evidence to convince the court 
of their position. 

Once all pleadings have been filed, any party to a proceeding may set the action 
down for trial by preparing a trial record, including items such as the copy of 
any jury notice, a copy of the pleadings, and a copy of any order respecting the 
trial. Once an action is set down for trial, no party may continue any motion or 
form of discovery without leave of the court. The action will consequently be 
placed on a trial list, and all parties will be deemed ready for trial.157  

Within 180 days of the action being set down for trial, parties must have a pre-trial 
conference, unless the court orders otherwise, giving the parties an opportunity 
to settle any or all issues prior to the hearing or, if they are not settled, to obtain 
from the court orders and directions that would allow for the proceeding to be as 

                                                           
155 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], articles 167 and 168. 
156 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 51. Article 52 of 

the Quebec CCP, supra note 3, states that an application for a court ruling on the 
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expression in public debate must be dealt with as a matter of priority. These 
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157 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rules 48.01-48.03, 
48.05-48.07, and 48.04(1). 
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fair, timely, and cheap as possible.158 This step in the adjudication process is yet 
another attempt to make the dispute resolution as efficient as possible. 

Unlike Quebec, the Common Law allows for civil trials with a jury. Parties may 
request that their trial be heard by a jury, unless the claim is being heard in the 
small claims division, or covers particular topics such as injunctions, the execution 
of a trust, or a form of equitable relief.159 A jury in a civil trial consists of six 
indifferent and fair jurors, selected at random.160 

Trials in Canadian Common Law provinces follow an order of presentation. The 
party who has the burden of proof may make an opening statement before adducing 
evidence, followed by the opposite party’s opening statement and provision of 
evidence, should they wish to give evidence.161 The burden of proof typically lies 
on the party that is asserting a claim, i.e., the plaintiff.162 Throughout the country, 
the civil standard of proof is that of the balance of probabilities, meaning one 
must demonstrate that the fact stated more probably occurred than not. 

Evidence at trial consists of physical evidence in the form of exhibits, such as 
physical objects and documents, as well as testimony from witnesses, including 
experts. The documents that were listed in a party’s affidavit of documents are 
generally to be brought to trial.163 

Witnesses are compelled to attend trial via a summons to witness or subpoena, 
which may also require that the person bring the documents or other things in 
his possession, control, or power that relate to the matters of the proceedings. 
While testimony from witnesses is generally given orally, and includes examination, 
cross-examination, and re-examinations during trial, the court may make an order 
for the evidence to be given by affidavit, unless an adverse party requires the 
deponent be present at the trial.164 Alternatively, parties have the option of 
examining the person prior to the trial with leave of the court, or the consent of 
the parties, and filing the transcript of the examination as the evidence of the 
witness.165 

This provides parties with the option of obtaining and presenting evidence from 
individuals that may be unable to be physically present at the trial. The judge 
                                                           
158 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rule 50.01 and 02. 
159 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rule 47.01; Courts of 

Justice Act, RSO 1990, c C-43, section 108. See also British Columbia, Supreme 
Court Civil Rules, BC Regulation 168/2009, rule 12-6(1)-(2) [British Columbia, 
Supreme Court Civil Rules]. 

160 Ontario Juries Act, RSO 1990, c J.3, section 27(2). 
161 While Ontario’s Rules of Civil Procedure only specify an order of presentation for 

jury trials, rule 52.07, in practice, non-jury trials follow an order similar to rule 12-5(72) 
of the British Columbia, Supreme Court Civil Rules, supra note 161. 

162 Snell v. Farrell, [1990] 2 SCR 311, 72 DLR (4th) 289. 
163 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rule 30.04(4). 
164 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rules 53.01(1), 53.02(1), 

and 53.04(1). 
165 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rule 36.01(2) and 04(4). 
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oversees the examination at trial to make sure that it is not unduly harsh towards 
the witness, and reserves the right to disallow any questions that are irrelevant or 
vexatious. While leading questions are generally not permitted other than in 
cross-examination, the judge may allow it if the witness appears unwilling or 
unable to give responsive answers.166 

As in Quebec, parties may request that witnesses be excluded from the courtroom 
until they are called to give evidence to avoid the contamination of their testimony 
by other witnesses.167 In keeping with technological advancements, video or 
telephone conferences may be used for various steps in a proceeding, such as oral 
evidence of a witness and the argument, if the parties and the presiding judge or 
officer permit it.168 

As mentioned, parties who intend to use expert witnesses at trial must provide 
each party with a copy of the expert’s report no less than ninety days before the 
pre-trial conference. While normally witnesses are not to provide opinions, 
experts are permitted to provide opinions on the matters in the proceeding based 
on their particular field of knowledge.169 Parties may object to the presentation 
of evidence during trial that the party believes to be inadmissible, such as asking 
irrelevant or inappropriately leading questions. 

Once all evidence has been delivered, the party who began may address the jury 
or the court, followed by the opposite party. The starting party may then reply, and 
the court may allow the opposite party to respond if a new point was raised in the 
reply. Once all arguments have been heard, the court will adjourn the proceedings. 
In the case of a jury trial, the judge will charge the jury with the information 
necessary to decide the issues of the proceeding, including the evidence raised in 
court and the relevant law. The jury will then deliberate in private. 

Quebec 

In General 

The Quebec court system is adversarial in nature.170 Each party thus presents 
evidence and arguments to convince the court of the merits of their respective 
positions. Civil trials before a jury do not exist in Quebec. Rather, civil trials are 
held before a single judge of the Court of Quebec or Superior Court. 

In Quebec, a trial is divided in two stages. First is the evidence stage, during 
which parties present their evidence through the production of exhibits and the 
examination of witnesses. The party on whom the burden of proof lies (i.e., the 
                                                           
166 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rule 53.01(2) and (4). 
167 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rule 52.06(1). 
168 Ontario, Rules of Civil Procedure, RRO 1990, Regulation 194, rule 1.08(1) and (2). 
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Evidence Act, RSO 1990, c E.23, section 12. 
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grounds the parties have not had the opportunity to debate. Code of Civil Procedure, 
CQLR c C-25.01 [Quebec CCP], articles 17 and 323. 
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plaintiff or applicant) will be the first to examine its witnesses;171 the other party 
examines its witnesses afterwards. When a party is examining a witness it has 
called (and who is not an adverse witness), it can only ask open questions that 
do not suggest a desired answer. After a party has finished examining its witness, 
the other party may cross-examine the witness on any fact relevant to the dispute.172 

During such cross-examination, leading questions that suggest an answer are 
allowed.173 After both parties have presented their evidence, the plaintiff or 
applicant has an additional opportunity to submit evidence, in rebuttal.174 After 
the rebuttal, the evidence is considered “closed”. At any time during the examination 
or cross-examination of witnesses, a party can raise an objection with regard to a 
question that it considers inadmissible or an exhibit it believes should not be 
admitted into evidence. The court will either rule on the objection or take it under 
advisement. 

All persons, except those of a young age or whose mental or physical condition 
prevents them from relating facts they have witnessed, are presumed competent 
to testify and can thus be compelled to do so. A judge, a court clerk, or a lawyer 
can issue a subpoena to witnesses to compel them to attend court and testify.175 
Ordinary fact witnesses may be called to relate facts of which they have personal 
knowledge or to produce a document or other evidence, while expert witnesses 
may be called to give their opinion.176 Witnesses must testify under oath, and the 
probative force of their testimony is left to the appraisal of the court.177 Furthermore, 
witnesses cannot be compelled if their testimony would violate professional secrecy, 
a right granted quasi-constitutional protection under section 9 of the Quebec 
Charter of Human Rights and Freedoms.178 

In order to prevent what is described as the “contamination” of testimonies, a 
party may request that witnesses testify without knowledge of the testimony given 
by the other witnesses.179 However, this request can usually not be made in the 
case of expert witnesses. Unlike in other Civil Law jurisdictions such as France, 
there is no rule in Quebec that prevents counsel from communicating and meeting 
with witnesses prior to trial. As is the case in many jurisdictions, hearsay is 
prohibited in Quebec, subject to certain exceptional situations.180 
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The second stage of the trial is that of oral arguments, in which parties make their 
legal addresses to the court. Once again, the party on which the burden of proof 
lies will present its arguments first, followed by the other party. The Quebec Code 
of Civil Procedure allows for the first party to reply, and, if the reply raises any 
new point of law, the second party may respond. Following this stage, no other 
address to the court can be made without leave. 

Evidence 

In civil trials, the burden of proof lies on the person seeking to assert a right or 
the person who claims that a right is null, has been modified, or is extinguished. 
The standard of proof is that of the “balance of probabilities” or “preponderance 
of the evidence”. In other words, the Civil Code of Quebec states that evidence is 
sufficient if it renders the existence of a fact more probable than its non-existence.181 
The Civil Code of Quebec provides for five types of evidence by which a fact or 
a juridical act may be proven: by writing, by testimony, by presumption, by 
admission, or by the production of real evidence.182 Specific rules apply to each 
category of evidence. 

As of 2002 in Quebec, a party may produce an affidavit as testimony, if it is only 
designed to prove a fact that is secondary to the dispute and has been notified to the 
other parties beforehand. Any other party may, prior to the scheduled trial date, 
require the witness’s presence at the evidence stage of the trial or obtain the 
authorization of the court to examine the witness outside the presence of the court.183 

Furthermore, it is interesting to note that rules of civil procedure and the production 
of evidence are gradually being adapted to technological change. Indeed, the 
guiding principle set out in article 26 of the Quebec Code of Civil Procedure 
provides for the use of appropriate technological means that are available to the 
parties and to the court “whenever possible”. For example, the Quebec Code of 
Civil Procedure provides for the possibility to examine a witness at a distance, 
using technological means that allow the witness to be identified, heard, and seen 
live.184 

This is usually done when witnesses are prevented from attending a hearing 
because of an illness or disability or because they live in a remote location and it 
would be unnecessarily burdensome for them to travel to court. With leave of 
the court or if the parties so agree, an examination also can be conducted outside 
the presence of the court.185 In such a case, the witness’ deposition is sound-
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recorded and filed, and has the same force and effect as if it had been given before 
the court. 

Despite the adversarial nature of the Quebec civil legal system, it does present 
some particularities that illustrate the influences of the Civil Law tradition and 
its inquisitorial system. Indeed, Quebec judges are increasingly expected to adopt 
an active role with regard to the management of proceedings and the administration 
of evidence.186 For example, the court may draw the parties’ attention to any gap 
in the proof or procedural defect, and it can ask a witness any question it deems 
useful.187 

Judgment and Kinds of Relief 

Common Law Provinces 

Once a proceeding has been decided on its merits, the court will render a judgment 
or order that disposes of the application or action. Judgments may be either written 
or oral. Trial judges are under no obligation to provide reasons for their decisions, 
and failure to provide reasons will not necessarily give rise to appellate review.188 
However, if the record does not disclose “all that is required to be known to 
permit appellate review”, insufficient reasons may lead to an appeal of the 
decision.189 The key is whether an appellate court is able to review the record 
and understand how the lower court reached its decision.190 

Courts can conclude to the payment of damages as relief in their judgments for 
various reasons. Compensatory damages are those that focus on the injury to the 
plaintiff as opposed to the conduct of the defendant. General damages are paid 
to cover non-pecuniary losses, those that are not translatable directly into monetary 
terms, such as pain and suffering.191 Special damages cover specific economic 
losses.192 Punitive damages are exceptional remedies ordered in cases where 
there is egregious conduct on the part of the defendant that “offends the court’s 
sense of decency”.193 

Common law courts also have jurisdiction to grant equitable remedies, such as 
injunctions or ordering specific performance of a contractual obligation, for 
instance.194 Injunctions can either be mandatory or prohibitive, requiring the 
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individual to do certain things in the former case, and preventing the defendant 
from doing certain things in the latter. 

As discussed earlier, the Supreme Court, in RJR-Macdonald, laid out the test for 
determining when it was appropriate to order interlocutory injunctions. However, 
whether to order final injunctions is much more discretionary. First, the party must 
establish its legal rights. The court must then assess whether ordering an injunction 
would be the appropriate remedy. Thus, inquiries into irreparable harm and 
balance of convenience as required in the RJR-Macdonald test are not assessed 
separately, but may be considered as the court exercises its discretion to grant 
the injunction.195 

Courts also must determine which party must pay the court and administrative costs 
of a proceeding, a largely discretionary decision. In making this determination, 
the court may consider factors such as the complexity of the proceedings, the 
amount recovered throughout the process, as well as the parties’ behavior 
throughout the proceedings.196 Additionally, the judge may also consider various 
principles, including the traditional purpose of indemnifying the winning party, 
encouraging settlement by punishing a party that refused a reasonable offer, or 
increasing access to justice by determining costs so as to allow regular citizens 
to bring forward claims that would have widespread application.197 

Quebec 

Judgments rendered by Quebec courts must be in writing and must provide 
reasons, although these may be recorded in the minutes of a hearing rather than 
a published judgment. This is true regardless of whether judgments are given in 
open court or rendered after a period of advisement. A judgment also must be 
capable of being executed and thus its conclusions must be sufficiently precise. 
For example, a judgment that awards damages must liquidate them.198 

Similarly, if several persons are found solidarily liable for an injury, the conclusions 
must determine the share of each of them in the total award. Furthermore, when 
a judgment pertains to immovable or movable real rights, it must contain a detailed 
description of the property concerned in order to allow for the proper publication 
of rights in the property, if applicable.199 

A court can, on the judge’s own initiative or on a party’s request, bring corrections 
to a judgment.200 Moreover, a party also can file an application requesting that a 
judgment be revoked by the court that rendered it. A court will only accept to 
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revoke a judgment in limited circumstances. First, it may do so if letting the 
judgment stand would tend to bring the administration of justice into disrepute, 
including, for example, if fraud was committed by a party or if the judgment was 
based on false exhibits. 

Second, a court may revoke a default judgment if the party against which it has 
been rendered proves that it failed to answer the summons, attend the case 
management conference, or defend on the merits as a result of fraud, surprise, or 
any other cause considered sufficient. Finally, any third person whose interests 
are affected by a judgment rendered in a proceeding in which they were not called 
may apply for the revocation of the judgment if it prejudices their rights.201 

Judgments can be of a declaratory nature stating the law applicable to certain 
rights or obligations of the parties, but they more frequently rule on a demand 
for reparation by way of monetary damages. Some legislative provisions also 
provide specifically for the awarding of punitive damages.202 For example, the 
Quebec Charter of Human Rights and Freedoms provides for the award of punitive 
damages in cases of unlawful and intentional interference with any right or freedom 
recognized in the Charter. The Quebec Consumer Protection Act provides for 
the award of punitive damages against merchants and manufacturers should they 
engage in practices prohibited by the Act.203 

The Quebec Code of Civil Procedure provides that legal costs are owed to the 
successful party, subject to the discretion of the court and some exceptions.204 
Legal costs are comprised of various court costs and fees including fees related 
to the preparation of briefs and memorandums, service or notification of pleadings 
and documents, witness indemnities and allowances, and expert and interpreter 
fees.205  However, the Quebec Code of Civil Procedure grants the court the power 
to order the successful party to pay the legal costs incurred by another party if it 
is of the opinion that the former did not observe the principle of proportionality 
or committed an abuse of procedure.206  

Lawyer’s fees are normally borne by each party. This being said, as a means of 
ensuring that parties respect the principle of proportionality, the Quebec Code of 
Civil Procedure now allows the court to punish substantial breaches in the conduct 
of the proceeding by ordering a party to pay to another party an amount that it 
considers fair and reasonable to cover the professional fees of the other party’s 
lawyer or, if the other party is not represented, to compensate the other party for 
the time spent on the case and the work involved.207 As in Common Law provinces, 
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the Superior Court also may grant injunctive relief directing a person to refrain 
from or cease doing something or to perform a specific act.208 An injunction remains 
in force despite an appeal, unless a judge of the Court of Appeal provisionally 
grants a stay.209 

Enforcement and Execution of Judgments 

Common Law Provinces 

In General 

Judgments are typically executed voluntarily by the party against whom judgment 
is made after a proceeding. In the alternative, a judgment is subject to forced 
execution. In such a case, debtors may opt to exempt certain personal property 
from forced seizure or sale, such as necessary clothing, household furnishings, 
and motor vehicles that do not exceed the amount prescribed by the Lieutenant 
Governor in Council.210 

If the parties do not come to a voluntary agreement as to payment of the debts 
owed after judgment by the court, court orders are to be directed to a sheriff for 
their enforcement.211 

Examination in Aid of Execution 

Creditors may conduct an examination to aid in the successful execution of 
judicial decisions. These examinations can provide creditors with useful information 
so that they may execute judgments in the most efficient way. Debtors who are 
to be examined must be served personally, or by an alternative to personal 
service with a notice of examination. Courts also have the discretion to order the 
examination of an individual who is not the debtor, if they are satisfied that he 
may have knowledge that would aid in the enforcement of the judgment.212 

Orders for Payment or Recovery of Money 

Judgments or orders for the payment or recovery of money may be enforced by 
a writ of seizure and sale, garnishment, a writ of sequestration, or the appointment 
of a receiver. Creditors are entitled to the issuing of writs of seizure and sale by 
filing with the registrar a requisition outlining the date and any amount already 
received as payment since the order, and any outstanding amount, as well as a 
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copy of the order and any other evidence needed to prove the creditor’s 
entitlement to the payment. 

The issued writ may then be filed with a sheriff, with a copy of the order and a 
direction to enforce the writ against the debtor. Once the personal property or 
land is seized, the sheriff must provide the debtor with an inventory of all personal 
property seized, and notify the creditor of the time and place of the sale of the 
personal property or land.213 Creditors may enforce payment through garnishment 
of debts owed to the debtor by other parties. 

For instance, creditors may collect debts owed to the debtor such as wages owed 
by employers or spousal support. Creditors wishing to enforce a judgment by 
garnishment must file a requisition for garnishment with the registrar where the 
proceeding was commenced with a copy of the order, necessary evidence to 
establish the creditor’s right to the amount, and an affidavit stating information 
such as any amounts received up to that point, any outstanding amounts, and the 
name and address of each person to whom a notice of garnishment is to be directed. 

The notices are then sent to the sheriff of the county where the debtor resides or, 
if the debtor resides outside of the province, to the sheriff of the county where 
the proceeding was commenced. 

The creditor must serve the notice of garnishment on the debtor, and the garnishee 
who is requested to make the payment, either by mail, personal service, or an 
alternative to personal service.214 Writs of sequestration direct sheriffs to take 
possession of and hold property of a person, and any resulting income, against 
whom an order has been made. These writs are restrictively issued, requiring 
leave of the court, and the court’s satisfaction that other enforcement measures 
are likely to be ineffective.215 

Orders for Possession of Land 

Judgments ordering the recovery or delivery of the possession of land may be 
enforced by a writ of possession. Writs of possession are only issued with leave 
of the court when it is satisfied that all persons in actual possession of any part 
of the land have received sufficient notice of the proceeding where the original 
order was obtained so that they could have applied to the court for relief.216 
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Orders for Recovery of Personal Property 

Orders for the recovery of possession of personal property other than money 
may be enforced by a writ of delivery. If the property is not delivered, the order 
may be enforced by a writ of sequestration.217 

Orders to Do or Abstain from Doing 

Orders that require a person to do or not do a specific act, such as final injunctions 
or orders of specific performance, may be enforced by a contempt of court order. 
These orders may only be obtained on motion to a judge in the proceeding in 
which the order was initially made. The notice is to be served personally against 
whom the contempt order is sought. The judge may order various consequences 
against the person found to be in contempt, including imprisonment, or payment 
of a fine.218 

Foreign Judgments 

Most Canadian provinces have reciprocating agreements between them to allow 
for the enforcement of judgments rendered in reciprocating states. The courts 
will consider whether to allow for the registration of the judgment by looking at 
factors such as whether the judgment was validly rendered by the foreign court, 
or whether the judgment was obtained by fraud. 

Once registered, the judgment is considered to be of the same force and effect as 
a judgment that was originally obtained from the registering court.219 Considering 
an underlying respect for comity, courts recognize and enforce judgments rendered 
by courts in other jurisdictions as long as there was a real and substantial connection 
between the rendering court and the subject matter of the litigation.220 

Quebec 

Quebec Judgments 

Judgments are normally executed voluntarily by the payment of money, the 
surrender of property, or the performance of what is ordered. When the debtor 
refuses to voluntarily execute its obligations within the time limit prescribed by 
law or set out in the judgment, execution may be forced.221 

A judgment creditor who wishes to force execution of a judgment must first 
provide detailed execution instructions to a bailiff who will then file a notice of 
execution that will be served on the debtor. As soon as service of a notice of 
execution is made, all participants to the execution proceedings must act in good 
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faith and collaborate with the bailiff. For example, the debtor must provide the 
bailiff with all relevant information concerning their assets and other creditors 
who might have claims against him. A bailiff may request the assistance of a 
peace officer at all times, and may obtain the authorization of a special clerk to 
enter a place in order to evict a person or seize property.222 

A judgment creditor has the right to exercise different means of execution at the 
same time.223 The Civil Code of Quebec states that the debtor’s property is the 
common pledge of his creditors and that a creditor can institute judicial proceedings 
in order for such property to be seized and sold.224 The judgment creditor can 
thus decide to seize the debtor’s movable property, whether it be in the latter’s 
possession or in the hands of third persons (e.g., debts owed to the debtor, such 
as his salary), or to seize the debtor’s immovable property. 

The Quebec Code of Civil Procedure exempts some property from seizure (e.g., 
property that furnishes the debtor’s main residence up to a market value of 
Cdn. $7,000.00, work instruments, household pets, and family belongings such 
as portraits and medals).225 The Quebec Code of Civil Procedure also outlines a 
formula to be used to calculate the portion of the debtor’s income that is exempt 
from seizure.226 Once the debtor’s property is seized or surrendered, it is sold under 
judicial authority, that is, still under the responsibility of a bailiff. The Quebec 
Code of Civil Procedure provides for specific rules that outline the conduct of 
the sale and its effects, as well as the distribution of the proceeds of the sale.227 

In certain circumstances provided for in article 735 of the Quebec Code of Civil 
Procedure, a person may oppose the seizure or proposed sale of property and ask 
for its annulment in whole or in part. Generally, the notification of an opposition 
will stay the execution proceedings. However, if the opposition is not directed 
towards the full amount claimed or all of the property seized, the bailiff will 
proceed with the uncontested execution proceedings, unless ordered otherwise 
by the court.228  

Foreign Judgments 

Quebec courts will normally recognize and declare enforceable decisions rendered 
outside Quebec (including those rendered in other Canadian provinces), without 
considering their merits, except in a few specific cases that are listed in article 
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3155 of the Civil Code of Quebec.229 For example, Quebec courts will not recognize 
a decision that was rendered in contravention of the fundamental principles of 
procedure or one that is not final or enforceable. 

A party who wishes to see a foreign decision recognized and enforced must seek 
such recognition or enforcement by means of an originating demand or of an 
incidental application in the course of a proceeding. Such demand or application 
must be accompanied by the said foreign decision together with a certificate 
from a competent foreign public official stating that the decision is no longer 
appealable in the State in which it was rendered or that it is final or enforceable. 
Every document that is in a language other than French or English must be 
accompanied by a translation certified in Quebec.230  

Quebec courts also will recognize transactions (settlements) that are enforceable 
at their places of origin and declare them enforceable in Quebec, subject to the 
same conditions that apply to the recognition of foreign judgments.231 Finally, a 
party may apply to the court for the homologation of an arbitration award.232 The 
court cannot refuse to homologate the award except in limited circumstances 
provided at article 646 of the Quebec Code of Civil Procedure. Once an arbitration 
award is homologated, it acquires the force and effect of a judgment of the court. 

Appeal 

Common Law Provinces 

A party who alleges an error or the wrongful exercise of judicial discretion in 
the first instance judgment may appeal the decision to a higher court. Various 
provincial and federal statutes set out litigants’ rights of appeal, the form that 
appeal proceedings must take, as well as time limits by which to file an appeal.233 
In Common Law provinces, the first step in the case of an appeal as of right is 
the filing of a notice of appeal stating the relief sought and the grounds of appeal. 
As the right to appeal is grounded in statute, rather than the Common Law, rights 
to appeal are limited in certain cases. 

In Canada, appeals may lie on issues of fact, law, or mixed fact and law, although 
some statutes may exclude appeals on questions of fact alone, or mixed fact and 
law. Consequently, the characterization of an issue in appeal as one of fact, law, 
or mixed fact and law may be significant, as this will affect the standard of 
review the appellate court will apply. Since the 2008 Supreme Court judgment 
in Dunsmuir v. New Brunswick, there are two standards of review in Canada: 
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correctness and reasonableness.234 In a review for correctness, the appellate 
court undertakes its own analysis of the question anew in order to arrive at the 
conclusion it judges correct. In contrast, in a review for reasonableness, the 
appellate court exercises greater deference to the first judge, and only interferes 
if it is of the view that the first judgment was unreasonable. 

When the issue under review is one of pure fact, the reasonableness standard 
will apply and the decision of the lower court will be afforded a very high level 
of deference (the review standard being palpable and overriding error). This 
standard is based on the premise that the trial judge is best placed to review the 
evidence presented and arrive at determinations of fact. A question of law 
warrants less deference. 

However, where the appeal relates to an area of the law or policy over which the 
first instance tribunal has specific expertise, the appellate court will generally be 
more deferential. For instance, it is well accepted that the decisions of specialized 
tribunals such as the Immigration and Refugee Board or the Copyright Board of 
Canada should be granted a high level of deference if they deal with the area in 
which the tribunal has specific expertise. Finally, discretionary findings of a lower 
court, for example, a finding regarding a witness’ credibility, also are afforded a 
high degree of deference. 

In some cases, provincial rules of civil procedure or other statute will provide that 
leave must be granted by the appellate court for a party to file an appeal. In 
considering such applications, the appellate court will generally take into account 
whether the question to be tried is one for which legal authority is unsettled, 
and/or whether the issues at stake are of importance. The appellate court also will 
consider whether the appeal has a reasonable chance of success. 

The Supreme Court of Canada, composed of nine justices, exercises appellate civil 
and criminal jurisdiction from a decision of the highest court in a province and 
from the Federal Court of Appeal. Most appeals to the Supreme Court are available 
only with leave. However, there is an automatic right of appeal in criminal cases 
where an acquittal has been set aside in the provincial court of appeal, or where 
there was a dissent at the provincial court of appeal on a question of law. 

Quebec 

The standards of appellate review also apply to appeals filed in Quebec. Generally, 
the losing party in a civil trial may appeal a final judgment of the Court of 
Quebec or Superior Court as of right (that is, without asking for leave), except in 
cases where the value of the object of the dispute is less than Cdn. $60,000, and 
in other specific situations. In such cases, the applicant must request the permission 
of the Court of Appeal. 

The permission to appeal is granted by a judge of the Court of Appeal, who must 
decide whether the matter at issue is one of importance that involves, for example, 
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a question of principle, a new issue, or an issue of law that has given rise to 
conflicting judicial decisions. When making a decision on leave applications, a 
judge must keep in mind the principle of proportionality and thus consider the 
time and costs associated with additional judicial proceedings in order to ensure 
that the permission to appeal will serve the proper administration of justice.235 

Insofar as the right to appeal is the general rule, whereas the need to obtain leave 
is the exception, the principal nature of a judicial demand determines the 
jurisdiction of the Court of Appeal.236 In other words, if the principal conclusion 
of a judgment is of declaratory nature, and an accessory conclusion grants damages 
worth less than Cdn. $60,000.00, the judgment can still be appealed as of right 
by the losing party. 

A party also can appeal with leave a judgment rendered in the course of a 
proceeding, including during a trial, if this judgment determines part of the dispute 
or causes irremediable prejudice to the party.237 For example, a party can ask for 
leave to appeal a judgment that allowed an objection to evidence. A party can, 
however, appeal as of right a judgment that disallowed an objection to evidence 
based on the duty of discretion of public servants or on professional secrecy. 
Other judgments rendered in the course of a trial may only be challenged on an 
appeal against the final judgment on its merits. 

As for rulings on incidental applications or case management measures, they can 
only be appealed exceptionally when they appear “unreasonable in light of the 
guiding principles of procedure” and a judge of the Court of Appeal grants leave.238 
The Court of Appeal will show great deference to the decisions of the trial judge 
who is vested with discretionary powers to ensure that the proceedings before the 
court are held efficiently. In civil matters, a decision from a judge of the Court 
of Appeal that refuses to grant leave to appeal cannot in turn be appealed by this 
same court.239 

In order to appeal a decision, a party must file a notice of appeal, together with 
an application for leave to appeal when necessary, within 30 days after the date 
of the notice of judgment. The different time limits associated with appeals are 
strict, i.e., the right to appeal is forfeited on their expiry, except if a party can 
prove that the appeal has a reasonable chance of success, that it was impossible 
for the appellant to act earlier, and that not more than six months have gone by 
since the initial judgment was rendered.240 A properly initiated appeal will stay 
execution of the judgment, except in cases where provisional execution has been 
ordered or is provided for by law.241 As noted above, decisions from the Quebec 
                                                           
235 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], articles 18 and 30. 
236 Coopérative des techniciens ambulanciers du Quebec v. Bouchard, 2006 QCCA 

257, EYB 2006-101642. 
237 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 31. 
238 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 32. 
239 La Ferrière v. La Ferrière, 2010 QCCA 1166, EYB 2010-175501. 
240 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], articles 360 and 363. 
241 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 355. 
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Court of Appeal can be appealed to the Supreme Court of Canada, most generally 
with leave. 

Conclusiveness of Judgment 

In General 

All Canadian provinces adhere to the notion that a matter may not be relitigated, 
generally known as the doctrine of res judicata. This preserves the finality of 
judicial determinations and avoids that a party be twice vexed by the same cause. 

Common Law Provinces 

Common law provinces generally recognize two limits to relitigation, under the 
general heading of res judicata. On one hand, issue estoppel prevents the relitigation 
of issues of fact that have previously been conclusively resolved among those 
parties.242 Issue estoppel applies once an issue of fact has been decided, even in 
a separate action based on a distinct cause of action. However, the issue decided 
in the previous litigation must have been essential or fundamental to the decision 
in order for issue estoppel to apply. 

The second branch of the doctrine of res judicata, cause of action estoppel, 
prevents the relitigation of a cause of action resolved in a previous proceeding. 
Doctrine and case law in Canada have held that whether the cause of action in 
the first proceeding is the same as that sought to be enforced in the second 
proceeding does not depend upon technical considerations but upon matters of 
substance, that is, whether they are in substance identical.243 Oftentimes, therefore, 
determining whether there is identity of cause will involve an analysis of the 
evidence adduced in both cases. 

Issue estoppel and cause of action estoppel are illustrations of what is known as 
the bar to collateral attack upon court decisions, which is itself a specific 
embodiment of the doctrine of abuse of court process. The principle of collateral 
attack prevents a party from undermining the decisions issued by a court. It was 
described by the Supreme Court as an attack made in proceedings other than 
those whose specific object is the reversal, variation, or nullification of the order 
or judgment.244 

In other words, judgments are final unless they are set aside on appeal or lawfully 
quashed as direct means of attacking them. A proceeding in which a party does 
not seek to overturn a decision on appeal but seeks to contest it constitutes an 
implicit attack on the correctness of the factual basis of the decision. 

                                                           
242 Danyluk v. Ainsworth Technologies Inc., 2001 SCC 44, [2001] 2 SCR 460. 
243 Lange, The Doctrine of Res Judicata in Canada (4th ed., 2015); Mohl v. The University 

of British Columbia, 2004 BCSC 1238, [2004] BCTC 1238. 
244 R v. Wilson, [1983] 2 SCR 594, at p. 599, 4 DLR (4th) 577. 
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Quebec 

Once a judgment can no longer be appealed, it removes the matter from the 
judge’s jurisdiction and becomes final.245 In Quebec Civil Law, it is said that the 
final judgment acquires force de chose jugée. Pursuant to article 2848 of the Civil 
Code of Quebec, res judicata applies only to the object of the judgment when 
the demand is based on the same cause and is between the same parties acting in 
the same qualities and the thing applied for is the same.246 

While the principle of res judicata normally applies to only the object (i.e., the 
conclusions) of the judgment, courts have recognized that it also can extend to 
the grounds for the ruling that are closely linked to the conclusions.247 The 
requirement that both demands be based on the same cause is often the source of 
parties’ disagreement over a claim of res judicata. In 1991, the Supreme Court of 
Canada attempted to further specify the meaning of the term “cause” by stating 
that it refers to “the legal characterization of the facts alleged”.248 The Supreme 
Court of Canada has held that the exception of res judicata is governed by the same 
principles as that of lis pendens, i.e., instances where two or more proceedings 
are filed simultaneously in multiple forums.249 

When faced with a potential instance of res judicata, a party to a proceeding may 
present an “exception to dismiss” the action, pursuant to article 168(1) Quebec 
Code of Civil Procedure. A judge does not have the power to invoke the principle 
of res judicata of his own motion. In addition, Quebec law explicitly provides in 
article 2633 of the Civil Code of Quebec that a transaction (settlement) has, 
between the parties, the authority of res judicata without the requirement that it 
be homologated by a court. Finally, a judgment in a criminal matter does not 
have the effect of res judicata in civil courts.250 It remains, however, a relevant 
fact to be considered and given appropriate probative value. 

 

                                                           
245 Code of Civil Procedure, CQLR c C-25.01 [Quebec CCP], article 321. 
246 Montréal (Service de police de la Ville de) (SPVM), 2016 QCCA 430, EYB 2016-

270088. 
247 Nadeau v. Société québécoise d'assainissement des eaux, EYB 2001-26514, REJB 

2001-26514 (QCCA); Jean-Paul Beaudry ltée v. 4013964 Canada inc., 2013 QCCA 
792, [2013] EXP 1687. 

248 Roberge v. Bolduc, [1991] 1 SCR 374,78 DLR (4th) 666. 
249 Rocois Construction inc v. Quebec ready mix inc, [1990] 2 SCR 440, 112 NR 241. 
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Introduction 

The Czech Republic is a civil law country. This means that a very strong 
emphasis is given to dispute resolution before courts. Arbitration has its role as 
well, but court dispute resolution prevails. This document is an overview of the 
basic institutes of Czech civil law procedure, i.e., jurisdiction of Czech courts, 
applicable law, essentials of court submissions, course of court procedures until 
pronouncement of a judgment, as well as right of appeal.  

The legal system of the Czech Republic is a classic example of a continental legal 
system based on codified (written) law. Case law, i.e., the courts’ judicature, itself 
does not constitute a binding source of law acting erga omnes. However, some of 
the decisions of courts of higher instance are commonly used as a very effective 
support for reasoning the claims or defenses presented during litigation.  

The basic principles for civil law procedure can be found in Constitutional Act 
Number 1/1993 Coll., Constitution of the Czech Republic, as amended, and in 
Constitutional Act Number 2/1993 Coll., Bill of Rights, as amended. The most 
important general principles governing Czech civil law procedure result from 
the constitutional enactments mentioned above and from the Code of Civil 
Procedure (see text, below). They are especially the following principles: 

• Just and fair trial; 

• Unbiased judges; 

• Equality of the parties; 

• Disposition of the parties over the dispute; 

• Publicity; and 

• Promptness and efficiency. 

The essential code governing civil procedures in the Czech Republic is Act 
Number 99/1963 Coll., Code of Civil Procedure, as amended. The Code of Civil 
Procedure regulates the procedures applied by the courts and the parties in civil 

                                                           
1 This updated version is based on the previous version written by Vít Horáček and 

Tomáš Jelínek. 
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proceedings with a view to ensuring fair and just protection of the rights and 
legitimate interests of the parties and promoting compliance with the laws, 
fulfillment of duties, and respect for the rights of fellow citizens. 

The civil law procedure is a procedure in which the courts (unlike in criminal 
procedures) execute civil powers and authority. In civil law procedures the 
courts hear and decide disputes and other legal matters, enforce execution of 
decisions that have not been complied with voluntarily, and generally prevent 
violations of the rights and legally protected interests of natural and legal 
persons and the abuse of rights to the detriment of such persons.  

Civil law proceedings give a guarantee of lawfulness and contribute to its strength 
and promotion. Every person has the right to seek judicial protection of his rights 
that have been threatened or violated. European Union (EU) legislation and 
European Court of Justice jurisprudence also have a significant influence on 
Czech civil proceedings.  

Since January 2014, a new civil law is in place. Also, a new Act Number 292/2013 
Coll., on Special Court Proceedings, is effective and it stipulates special rules for 
specific (in general, non-contentious) court proceedings, e.g., proceedings regarding 
declaration of death, inheritance, escrows, redeeming deeds/instruments, paternity, 
and adoption. In case of proceedings governed by it, the Act on Special Court 
Proceedings has application priority over the Code of Civil Procedure. However, 
while it governs only some specific types of civil proceedings and the Code of Civil 
Procedure applies subsidiarily, in this chapter we will focus only on the Code of 
Civil Procedure.  

Establishing Jurisdiction 

In General 

In the Czech Republic the civil jurisdiction of the courts is set out in general terms 
in section 7, paragraph 1, of the Code of Civil Procedure. This provision stipulates 
that the civil courts decide on disputes and other legal cases arising from private 
law relationships.  

Czech civil law procedure does not make any distinction with regard to 
jurisdiction on the basis of cause. Specific types of cases are not, therefore, heard 
by specialized courts designated for that purpose and forming part of the judicial 
system. In principle, therefore, the general court (which, of course, has its internal 
specialized senates) is competent in all private law cases.  

However, there are rules in the Code of Civil Procedure to determine which of the 
general courts is designated to hear a specific case. These rules are based on the 
substantive, territorial, and functional jurisdiction of the general courts. The basic 
rule (which is not always obvious at first sight) for the division of cases between 
individual courts is that proceedings should be conducted at the court best placed 
to hear the case, which generally tends to be the court nearest to the parties or to 
the subject of the proceedings. This general principle must, however, sometimes 
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give way to other requirements such as specific or greater specialization or 
expertise on the part of the courts. 

Substantive Jurisdiction 

Substantive jurisdiction determines which courts are competent to hear and rule on 
cases as courts of first instance, i.e., whether the proceedings of first instance will 
take place at the district or regional court level. Czech procedural law is based on 
the principle of differentiated substantive jurisdiction according to which Regional 
Courts rather than District Courts are competent in some cases for reasons relating 
to greater specialization or expertise and consistent decision-making.  

Substantive jurisdiction is governed by section 9 of the Code of Civil Procedure, 
which establishes the basic principle in its paragraph 1 that District Courts have 
substantive jurisdiction at first instance unless the Code of Civil Procedure states 
otherwise. Exceptions to this rule (and the substantive jurisdiction of Regional 
Courts) are then provided in section 9, paragraph 2 of the Code of Civil Procedure.  

Another exception within the substantive jurisdiction rule is established in section 9, 
paragraph 3, according to which the Supreme Court of the Czech Republic is 
competent when specified in special legislation. For example, under section 51, 
paragraph 2 of Act Number 91/2012 Coll., on Private and Procedural International 
Law (the “Act on Private and Procedural International Law”), the Supreme Court 
rules on recognition of certain types of foreign decisions relating to marriage.  

Territorial Jurisdiction 

In General 

Territorial jurisdiction determines the division of cases between the courts of the 
same tier of the system (i.e., between substantively competent District and 
Regional Courts) on the basis of territorial criterion. Each court has a territorial 
definition of its jurisdiction. 

According to section 11, paragraph 1, of the Code of Civil Procedure, proceedings 
always take place before the court that has both substantive and territorial 
jurisdiction. The rules on territorial jurisdiction do not preclude the possibility that 
more than one court will be territorially competent; therefore, in each specific case, 
the circumstances prevailing in the period preceding the start of the proceedings 
will determine the specific court with both substantive and territorial jurisdiction.  

Basic Rule 

Territorial jurisdiction is governed by sections 84 et seq. of the Code of Civil 
Procedure, whereby general and specific territorial jurisdiction is distinguished. 
Specific territorial jurisdiction is further divided into “discretionary jurisdiction” 
(optional) and “exclusive jurisdiction” (compulsory). 

The basic rule of territorial jurisdiction states that the general court of the 
defendant is the competent court as determined by sections 85−86 of the Code of 
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Civil Procedure according to the party concerned. The general court of a natural 
person is the District Court for the area in which the defendant is domiciled or, if 
the defendant does not have a domicile, the court for the area in which the 
defendant resides. The general court of a natural person who is a businessman is 
the District Court for the area in which the defendant has his place of business2 
or, if the defendant does not have a place of business, the place where he is 
domiciled or resides. The criterion for determining the general court of a legal 
entity is its registered office.3  

The specific provisions of section 86 of the Code of Civil Procedure deal with 
situations in which the defendant has no general court, or has none in the Czech 
Republic. If a Czech citizen is involved, the District Court in whose area he had 
his last known domicile in the Czech Republic is competent.  

Property rights against a person who has no competent court in the Czech 
Republic may be exercised before the District Court in whose area that person's 
property is located or, in the case of a foreign person, in whose area that person's 
business or a branch thereof is located. The general court of the defendant is 
always the District Court but, if a Regional Court is substantively competent (at 
the first instance), the general court is the Regional Court in whose area the 
general (district) court of the party is located.4  

Territorial jurisdiction is subject to the principle of perpetuatio fori,5 i.e., for the 
purposes of determining which court has jurisdiction, the circumstances existing 
at the time the proceedings are commenced are relevant. If circumstances 
change during the proceedings, this will have no impact on the course of the 
proceedings (e.g., if the defendant moves to another district). The Code of Civil 
Procedure, however, establishes exceptions to this principle in the form of 
transfer of jurisdiction and delegation (referring of cases to another court). 
Jurisdiction may be territorially transferred in proceedings that last longer due to 
the nature of the case (e.g., judicial care of minors).  

Exceptions to Basic Rule 

In some cases, it is possible for the plaintiff to choose between the general court 
in the place where the defendant is domiciled (court determined by application 
of the basic rule) and another court. This so-called discretionary territorial 
jurisdiction is established in section 87 of the Code of Civil Procedure. Civil 
proceedings also may be conducted by the court in the area in which: 

• The defendant has his permanent place of work; 

• The act establishing the right to compensation for damages arose; 

                                                           
2 Commercial Code, Act Number 513/1991 Coll, s 2, para 3. 
3 Civil Code, Act Number 89/2012 Coll, ss 136 et seq. 
4 Code of Civil Procedure, s 85a. 
5 Code of Civil Procedure, s 11, para 1. 
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• A branch of the business of the defendant, whether a natural or legal person, is 
located, if the dispute relates to this branch; 

• The place of payment is located if the claim concerns a bill of exchange,  
check, or other security; or 

• The registered office of the stock exchange is located, if the dispute concerns 
a stock exchange transaction. 

However, the plaintiff must have made a choice of court by the time the action is 
brought. In some cases, it is necessary to choose a court other than one in the 
place where the defendant lives (court determined by application of the basic 
rule). This so-called exclusive territorial jurisdiction is established in section 88 
of the Code of Civil Procedure and means that an action cannot be brought 
before the party's general court and that the case must be heard in the court 
specified under that provision.  

Most instances of exclusive territorial jurisdiction involve non-contentious 
proceedings in which there is no defendant. However, in some contentious cases, 
the exclusive territorial jurisdiction of the courts also applies, for example, in 
proceedings involving rights to a real estate, the competent court is the court in the 
area in which the real estate is located.   

Other exclusive territorial jurisdiction rules are set out in section 88 of the Code 
of Civil Procedure. Parties to a commercial case also can attribute jurisdiction to 
a court that would not otherwise be competent under a prorogation agreement 
under section 89a of the Code of Civil Procedure, i.e., such parties may agree that 
a court other than one determined by the Code of Civil Procedure rules is to have 
territorial jurisdiction (provided that exclusive territorial jurisdiction does not 
apply). A prorogation agreement must be concluded in advance and be attached 
to the lawsuit. Such agreement must be distinguished from a prorogation 
agreement establishing the international jurisdiction of Czech courts.6  

Objections to Territorial Jurisdiction 

The courts examine territorial jurisdiction as a prerequisite for the proceedings 
and before dealing with the case itself (i.e., before inviting the parties to state 
their case during the first hearing or before issuing a decision that the court will 
rule without a hearing).  

The issue of territorial jurisdiction may subsequently be addressed only in response 
to an objection made by a party to the dispute if such objection is raised during the 
first stage of the proceedings in which the party is involved. If a lack of territorial 
jurisdiction (competence) is not declared, it is not possible to do so at a later stage 
and the case will be heard and ruled on by a court which does not have territorial 
jurisdiction under the Code of Civil Procedure. 

                                                           
6 Act on Private and Procedural International Law, s 37. 
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Functional Jurisdiction 

Functional jurisdiction, the principles of which are established in sections 10 and 
10a of the Code of Civil Procedure, determines the sequence in which courts on 
different levels of the system decide on the same case, to wit: 

• Regional Courts decide appeals of decisions of District Courts of first-instance; 
and 

• Appeals of decisions of Regional Courts acting as first-instance courts are 
decided by the Superior Courts. 

Extraordinary appeals of decisions of Regional or Superior Courts as courts of 
appeal are decided solely by the Supreme Court of the Czech Republic. 

Determining Jurisdiction 

If a court learns that it is not competent to resolve the case, it will stop the 
proceedings by a decision and delegate the case to a competent court (or another 
administrative authority if the case does not fall under judicial power). 

If Czech courts are competent to decide in a case but the conditions of territorial 
jurisdiction are missing or cannot be ascertained, the Supreme Court shall 
determine which court will hear and rule on the case. Jurisdictional disputes 
between the courts and between the courts and state administration authorities are 
decided by the Supreme Court. 

Ascertaining Applicable Law 

In General 

Ascertaining the applicable substantive law for the purposes of proceedings with 
an international element held before Czech courts is a complex issue for which 
one chapter is not enough. However, in the following sections, it is possible to find 
basic rules governing the choice of applicable law among the conflicting ones.  

Basic Rules 

In the case of disputes decided by Czech courts arising from contractual 
relationships with an international element established after 18 December 2009, 
the applicable substantial law will be determined in accordance with Regulation 
(EC) 593/2008, on the law applicable to contractual obligations (“Rome I”). The 
Rome I Regulation is directly applicable in the Czech Republic and takes 
precedence over Czech law. Applicable substantive law for disputes decided by 
Czech courts arising from contractual relationships with an international element 
established between 1 July 2006 and 17 December 2009 will be determined in 
accordance with provisions of the Rome Convention on the law applicable to 
contractual obligations (international agreement), which is more or less identical 
to the Rome I Regulation replacing it since 18 December 2009. 
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In the case of disputes decided by Czech courts arising from non-contractual 
obligations (such as compensation for damages or unjust enrichment), the 
applicable substantive law will be determined in accordance with provisions of 
Regulation (EC) 864/2007, on the law applicable to non-contractual obligations 
(“Rome II”). Applicable substantive law for disputes with an international 
element decided by Czech courts also can be derived from direct rules of private 
international law contained in numerous multilateral international conventions, 
which are binding upon the Czech Republic and which are part of Czech 
legislation and mainly (but not exclusively) regulate relationships in the fields of 
carriage and transportation as well as copyright and patent protection. As an 
example, the following multilateral international conventions are in force 
unifying rules on conflicts of substantive laws: 

• The Convention for the Unification of Certain Rules Relating to International 
Carriage by Air, Warsaw, 12 October 1929; 

• The Convention on the Contract for the International Carriage of Goods by 
Road (CMR), Geneva, 19 May 1956; 

• The Convention on the Limitation Period in the International Sale of Goods, 
New York, 14 June 1974, as amended by the Protocol of 11 April 1980; 

• The United Nations Convention on Contracts for the International Sale of 
Goods and the Additional Protocol thereto, Vienna, 11 April 1980; 

• The Madrid Agreement concerning the International Registration of Marks of 
14 April 1891, revised at Brussels on 14 December 1900, at Washington on 
2 June 1911, at The Hague on 6 November 1925, at London on 2 June 1934, 
at Nice on 15 June 1957, and at Stockholm on 14 July 1967, and the Protocol 
thereto, Stockholm, 14 July 1967; 

• The Universal Copyright Convention and Protocols 2 and 3 (revised at Paris 
on 24 July 1971 and Additional Protocol 2), Geneva, 6 September 1952; 

• The International Convention for the Protection of Performers, Producers of 
Phonograms, and Broadcasting Organizations, Rome, 26 October 1961; and 

• The Convention on the Grant of European Patents (European Patent Convention), 
text as amended by the Act revising Article 63 of the Convention of 17 December 
1991 and by decisions of the Administrative Council of the European Patent 
Organization of 21 December 1978, 13 December 1994, 20 October 1995, 
5 December 1996, and 10 December 1998, Munich, 5 October 1973. 

In addition, there are bilateral treaties frequently applied by courts when looking 
for the applicable substantive law. These include: 

• The Treaty between the Czechoslovak Socialist Republic and the Hungarian 
People's Republic on Mutual Legal Assistance and the Regulation of Legal 
Relations in Civil, Family and Criminal Matters, Bratislava, 28 March 1989; 

• The Treaty between the Czechoslovak Socialist Republic and the Polish People's 
Republic on Mutual Legal Assistance and the Regulation of Legal Relations in 
Civil, Family, Labor and Criminal Matters, Warsaw, 21 December 1987; 
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• The Treaty between the Czechoslovak Socialist Republic and the Union of 
Soviet Socialist Republics on Mutual Legal Assistance and Legal Relations in 
Civil, Family and Criminal Matters, Moscow, 12 August 1982; 

• The Treaty between the Czechoslovak Socialist Republic and the Republic of 
Austria on Mutual Legal Relations in Civil Matters, on Instruments and on 
Legal Information, with Final Protocol, Prague, 10 November 1961; and 

• The Treaty between the Slovak Republic and the Czech Republic on Mutual 
Legal Assistance Provided by Judicial Authorities and the Regulation of Certain 
Legal Relations in Civil and Criminal Matters with Final Protocol, Prague, 
29 October 1992. 

Finally, if it is not possible to determine the applicable substantive law according 
to the above regulations and treaties, it will be determined under the Act on Private 
and Procedural International Law, which contains conflict provisions for the 
mutual property relations of parties in contractual relations, including the 
regulation of renvoi, covering the establishment, amendment, safeguarding, and 
consequences of breaches of contractual liabilities, the limitation of contractual 
relations, and the setting-off of claims.  

It also regulates labor and family law relations and bankruptcy/insolvency law 
relations. Solutions to the conflict of laws and the choice of applicable 
substantive law are not derived from case law under Czech legislation. 

Implementation of Conflict of Laws Rules under Act on Private  
and Procedural International Law 

Obligation of Judge to Apply Conflict of Laws Rules on His Own Initiative 

The Act on Private and Procedural International Law contains both “indicative 
conflict of laws rules”, which the parties to a dispute may agree not to apply and 
instead replace their connecting factors by their own agreement, and “mandatory 
conflict of laws rules”, which are applied irrespective of the will of the parties. 
The selection of law by the parties is unrestricted, i.e., they may select any law 
in force as the applicable substantive law for assessing their legal relationship.  

This indicative legislation is applied primarily to contractual relations under 
commercial, civil, and labor law. The existence of mandatory rules guarantees the 
parties a higher degree of legal certainty in relations where there is a higher degree 
of state interest in their clear regulation, e.g., in the field of rights in rem, 
inheritance and family law, and in the conflict of laws regulation of legal capacity.  

The conflict of laws rules under Czech law are therefore applied by the judge in 
cases of indicative conflict of laws rules if the parties legitimately select Czech 
law as the applicable substantive law. If the parties do not select the applicable 
substantive law, then, in cases of mandatory conflict of laws rules, Czech law 
must always be applied by the judge ex officio.  
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Renvoi 

The Act on Private and Procedural International Law provides that if relevant 
provisions of it refer to use of foreign law, which refers back to the Czech law, 
the Czech substantive law will be used. If provisions of foreign law refer to 
other foreign law, its substantive law will be used in case it should be used under 
its collision provisions, otherwise the Czech substantive law will be used. The 
renvoi is not acceptable in law of obligations and labor law. 

No Choice of Applicable Law by Parties 

If contracting parties do not choose the applicable substantive law for relations 
between them, the substantive law will be chosen on the basis of relevant 
provisions of the Act on Private and Procedural International Law.  

Exceptions to Normal Application of Conflict Rules 

Public Policy Exception. A legal provision of another state is not applied in 
the Czech Republic if the effects of such application would contravene the 
principles of the social and public order of the Czech Republic and its 
legislation, and such principles must be insisted on without reservation. This 
is an exceptional measure that can only be applied in extreme and specific 
cases.  

The fundamental principles of social and public order in the Czech Republic are 
those whose preservation is aimed at satisfying the basic interests of the state 
and society and the principles of the rule of law. Legal regulations whose 
content could result in the application of the public policy exception on a 
national scale are, in particular, the Constitution of the Czech Republic, 
including the Charter of Fundamental Rights and Freedoms.  

Mandatory Legal Provisions. Mandatory legal provisions are those of 
national law that cannot be derogated from contractually or by any other 
means and cannot be replaced or superseded by foreign law within the limits 
of the subject they regulate (e.g., in labor law, necessarily applicable rules, 
such as provisions on the maximum permissible weekly hours of work, the 
prohibition of certain work by women, and overtime and night work by young 
people).  

Proof of Foreign Law 

It is the obligation of the determining authority, usually a court, to ascertain the 
content of foreign substantial law. The Act on Private and Procedural 
International Law provides that the court must take all action required for the 
proof of foreign law and, if a court is unfamiliar with the content of foreign 
substantive law, it may seek information from the Ministry of Justice in this 
respect. 
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Commencing Action 

Filing Action 

In accordance with section 79 of the Code of Civil Procedure, contentious civil 
proceedings (disputes) before Czech courts must be commenced upon delivery 
of a motion, called an action, to the substantively and territorially competent 
court. Section 42 of the Code of Civil Procedure stipulates that any submission 
to the court, i.e., including an action, can be filed in written form or even orally 
in court, although the oral form is not recommended and is very rarely used.  

The written submission can be delivered personally, sent by regular mail, or it 
can be sent by fax or e-mail. However, if the submission was filed by fax or e-
mail, it also is necessary to submit an original hardcopy of the submission to the 
court within three days. When the submission is filed via e-mail with a secured 
electronic signature, an original hardcopy is not required.  

A new means for filing actions has been provided via a special electronic device 
called “data boxes”. In the Czech Republic, it is compulsory for each legal 
person to have a data box so that the courts (and other public bodies and 
authorities) may deliver their documents to the data box. Natural persons, in 
general, are not obliged to have a data box.  

Requirements for Submissions to Court 

All submissions to court must meet general requirements set in section 42 of the 
Code of Civil Procedure, as well as further specific conditions set by the Code of 
Civil Procedure for particular kinds of submissions. Each procedural submission 
must contain the following information: 

• The court to whom it is addressed; 

• The person who is filing it; 

• The matter involved; 

• The aim of the respective submission; and 

• A signature and date. 

Concept and Requirements for Action 

The action is a procedural act by which the claimant (the plaintiff) addresses the 
court with an application for legal protection against a respondent (the defendant). 
This procedural act initiates the proceeding, which is defined by specific parties 
and a specific subject matter and constitutes a duty of the judge to decide on it in 
accordance with the law.  

The procedural relationship established by the action is three-way (the plaintiff, 
the defendant, and the court), but the procedural rights and duties between the 
parties to the dispute may arise and be exercised only through the court. 
Components of a civil action are as follows: 
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• The parties (participants to the proceedings) ⎯ The exact definition of the 
parties to the action is a necessary condition for individualization of the action 
(it is impossible in civil proceedings to leave the determination of the defendant 
to someone else); an exception applies, e.g., when the defendant’s whereabouts 
are unknown, in which case judicial appointment of a guardian may be 
requested. 

• Subject of the action ⎯ The subject of the action is a claim asserted by the 
plaintiff to the action. The plaintiff must accurately express the claim as it is 
not possible to leave this to the court. The plaintiff may choose which claim to 
assert or to what extent. 

• Legal cause of action ⎯ The cause of action is represented by the legal 
relationship upon which the plaintiff bases his asserted claim and which results 
from the summary of alleged facts (ownership rights, contracts). However, legal 
qualification of the facts is for the court to decide. 

In addition to the general requirements set by the Code of Civil Procedure for 
each submission (see text, above), the action must state:  

• The exact identification of the parties (and their representatives) ⎯ The name, 
last name, residential address (domicile), or birth number of the plaintiff and 
the defendant (name, registered office and identification number, statutory 
body, or other authorized representative for legal entities). 

• The matter of concern ⎯ A description of the case by cause of action (e.g., 
cancellation and settlement of co-ownership), or by range (amount) of the 
claim (e.g., payment of CZK 10,000 with appurtenance). 

• The signature of the plaintiff ⎯ The signature may be replaced by a proxy 
signature (a signature stamp of the attorney, whose sample signature is 
deposited with the court) if a power of attorney is presented at the same time. 

• The date of submission to the court ⎯ The procedural effects are connected 
with filing the action with the court and not with its drafting. 

• A description of key facts ⎯ The crucial facts are those from which the 
plaintiff concludes that his/its rights are/were threatened or violated by the 
defendant. However, the plaintiff is not obliged to give legal assessment of the 
alleged facts, which is up to the court. 

• The identification of evidence by the plaintiff ⎯ This requirement is implied 
from the general duty of evidence and from the fact that the plaintiff has a 
burden of proof regarding alleged facts. The proposed evidence should relate to 
all particular alleged facts (there is no need to bring proof of generally known 
facts or legal assumptions). Any means allowing determination of the state of 
affairs may be used as evidence. 

• The result claimed by the plaintiff, i.e., statement of claim ⎯ it must be 
apparent what the plaintiff claims; the plaintiff expresses the claim against the 
defendant so that the subject of the proceeding ⎯ from which the court cannot 
deviate ⎯ is clearly and definitely bounded.  
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If there are any defects in the action (submission), the court will demand correction, 
and failure to remove the defects in an action would result in termination of the 
proceedings. 

The defendant must provide the court with a written statement of defense after 
receiving a copy of the action within a period set by the court. The statement of 
defense must fulfill the general formal requirements set for all submissions and, 
to be successful, should contain all argumentation and reasoning necessary to 
rebut the claim of the plaintiff, including supporting evidence.  

The Code of Civil Procedure allows the defendant to bring a counterclaim and, 
under some circumstances, the court may join these proceedings together to ensure 
efficiency and effectivity of the pending case. The defendant also may claim to set 
off his/its defense, which would either be considered a counterclaim (if the amount 
to be set off exceeds the amount claimed by the plaintiff) or just a defense.  

Even if the defendant fails to serve a statement of defense within the set period and 
does not ask the court to extend the period, the plaintiff does not automatically win 
the case. The court usually hears the case, and only if the defendant misses the first 
hearing without due reason may the court issue a judgment for default (non-
appearance) at the request of the plaintiff present at the hearing.  

In the judgment for default, the court considers the claims stated in the action 
filed by the plaintiff as indisputable. On the other hand, the court may expressly 
stipulate in the request for a statement of defense that, if the defendant fails to 
defend the claim (i.e., fails to file the statement of defense within a set period, 
which may not be shorter than 30 days), the court will assume that the defendant 
has admitted to the claim. 

Obtaining Information Prior to Trial 

Access to Files of Case 

Each party to a dispute is free to inspect the files on the case held by the court and 
thereby obtain information prior to the hearing (trial). Usually, it is first necessary 
to make an appointment with the court’s clerk responsible for the files.  

By inspecting the files, the parties to the dispute can obtain various information 
on the case, e.g., copy of the other party’s statement or, writs of summons for 
witnesses, before the court sends this information to the parties officially. 
Therefore, it is possible to get more time to prepare a strategy, gather evidence, 
or draft a response to the other party’s submission.  

Preliminary Hearing  

The Code of Civil Procedure requires that a dispute should be decided in a single 
hearing. As some cases are complicated, the Code of Civil Procedure establishes 
the institute of a preliminary hearing in section 114c during which the court, in 
cooperation with the parties, prepares the basis of the case so that it could be 



CZECH REPUBLIC CZE-13 
 

(Release 5 – 2016) 

decided in a single hearing. A preliminary hearing can be a way for all parties 
(including the court) to obtain information before the trial (oral hearing) itself. 

During the preliminary hearing, the court determines whether the conditions for 
the proceeding have been met, or seeks to remove identified defects in cooperation 
with the parties, or requests that the parties amend their statements and proposals 
for evidence supporting their statements or fulfill other procedural duties. Failure 
to attend a preliminary hearing without stating serious reason can have a negative 
impact on the relevant party; if the defendant does not appear at the preliminary 
hearing, it will be construed that the defendant recognizes the asserted claim and 
the court may decide on the grounds of such recognition even without a hearing in 
favor of the plaintiff. If the plaintiff does not appear at the preliminary hearing, the 
court shall terminate the proceeding.  

Interim Protection of Assets Pending Trial  

The Code of Civil Procedure permits, in sections 74 et seq., application for a 
preliminary injunction before the proceedings commence. Therefore, prior to the 
trial, the court may issue a preliminary injunction (or measure) if the situation of 
the parties must be temporarily adjusted or if it fears that execution of the judicial 
decision could be endangered. The court also may issue a preliminary injunction 
within the trial if there is well-founded apprehension that execution may be 
endangered later on or if it is necessary to regulate the parties’ relationship before 
the judgment is issued. To secure damages that may result from an unjustified 
preliminary injunction, the applicant is obliged to pay the court a deposit of CZK 
50,000 in commercial disputes and CZK 10,000 in all other cases. Regardless of 
this deposit, the applicant will be obliged to pay the entire damages incurred to the 
other party by the preliminary injunction. A preliminary injunction can mainly 
order the following measures to be taken against a party to the dispute:  

• Payment of child support; 

• Handing over of a child to the custody of the other parent or the custody of a 
person designated by the court; 

• Provision for the claimant of at least part of his income from work, if 
continuing employment is the subject matter of the dispute and the claimant 
cannot work due to serious reasons; 

• Deposit an amount of money or an object into the court custody; 

• Prohibition of disposal of certain assets or rights; or 

• Requirement to do something, abstain from doing something, or suffering 
something to be done. 

A preliminary injunction may be issued to impose an obligation on someone not 
being a party to the dispute only where this represents a fair and just request. 
Safeguarding of evidence also may be considered a pre-trial protective measure, 
and the court will secure evidence upon a petition filed by the concerned party if 
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there is the possibility that it will be impossible or extremely difficult to obtain 
the evidence later during the proceedings. 

Summary Judgments 

In General 

Usually, steps that cannot be avoided before a case gets to the main part of the 
proceedings, i.e., the trial, include disclosing documents to the defendant (through 
the court files)7 and sometimes even showing the other side the evidence cited or 
attached to the claim (often in the form of witness statements). This process is 
lengthy and can be difficult and costly, let alone that the defendant can use some 
of the information to rebut the claim. 

Therefore, a party applying for summary judgment is attempting to avoid the time 
and expense of a trial, especially when the outcome of the case is obvious. The 
party also may apply for summary judgment in order to eliminate the risk of losing 
at trial and to avoid going through the disclosure of sensitive information by 
demonstrating to the judge, via sworn statements and documentary evidence, that 
there are no material factual issues remaining to be examined during the trial.  

The applying party must persuade the court that the material facts contained in 
the evidence presented to the court require, without any doubt, that a decision 
(judgment) be made in its favor. A court may issue a summary judgment 
(payment order) without a trial and before the action is delivered to the 
defendant merely on the basis of facts and evidence cited and presented by the 
claimant.  

According to the Code of Civil Procedure, summary judgments are possible only 
in relation to pecuniary claims and if the residential address of the defendant in 
the Czech Republic is known to the court. The Code of Civil Procedure provides 
for three types of summary judgments, namely: 

• Payment order (including European payment order according to section 174b 
of the Code of Civil Procedure); 

• Electronic payment order; and 

• Bill of exchange payment order (including check payment order). 

Payment Order 

According to section 172 of the Code of Civil Procedure, the court may issue a 
payment order even without an explicit request by the plaintiff and hearing of 
the defendant when the action claims a right to payment of a pecuniary amount 
and when the claimed rights result from the facts and evidence presented in the 
action by the plaintiff. In a payment order, the defendant is ordered to pay the 

                                                           
7 No standard “disclosure procedure”, as known in the Anglo-Saxon system, is applicable 

under the Code of Civil Procedure. 
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claimed sum and costs of the proceedings within 15 days from being served with 
a payment order or to file a protest within the given period.  

If a protest is filed by the defendant, the payment order shall automatically be 
cancelled by the court and a standard hearing will be scheduled. If the protest is 
not filed, the payment order shall have the effect of a judgment in legal force. 
The payment order must be served on the defendant personally, while alternative 
service is excluded. When the payment order cannot be served, the court shall 
cancel it by a resolution and schedule a hearing.  

Electronic Payment Order 

According to section 174a of the Code of Civil Procedure, an electronic payment 
order may be issued by the court based on an application by the plaintiff that is 
filed in electronic form and is signed with a certified electronic signature of the 
plaintiff, provided that the amount claimed by the plaintiff does not exceed CZK 
1-million. An electronic payment order must be served on the defendant 
personally; alternative service is excluded.  

Bill of Exchange (Check) Payment Order 

According to section 175 of the Code of Civil Procedure, where the plaintiff 
submits an original copy of a bill of exchange or check the authenticity of which 
is uncontested, as well as other documents supporting the claim, the court must 
issue a bill of exchange (check) payment order.  

The defendant is thereby ordered to pay the claimed sum and costs of the 
proceedings within three days. The defendant may, within 15 days of being 
served, raise a statement of objections against the bill of exchange (check) 
payment order wherein all objections of the defendant against the payment order 
must be stated. The court shall schedule a hearing after the objections are filed. 
The bill of exchange (check) payment order must be served on the defendant 
personally; alternative service is excluded. 

Trial 

Commencement of Proceedings 

As stated above, contentious civil proceedings commence in accordance with section 
79 of the Code of Civil Procedure upon delivery of the action to the substantively 
and territorially competent court. Non-contentious proceedings are commenced at 
the moment the court issues a resolution on commencement of the proceedings. 

Once the proceedings are commenced, the court examines whether all procedural 
conditions have been met and may ask the parties to remove any defects (the court 
must ensure the same throughout the proceedings, simultaneously with resolving 
the merits of the case), namely the court in this regard: 

• Seeks correction or amendment of the action in case of absence of any requirement 
established by the Code of Civil Procedure, or if it is incomprehensible or vague; 
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• Proceeds in cooperation with all parties so the protection of rights is fast and 
efficient (i.e., the definition of parties to the dispute must be clear from the 
beginning); the court only provides a possibility of cooperation instead of 
imposing cooperation;8 and 

• Observes fulfillment of the duties by the parties, e.g., assertion of the claim, 
burden of proof, and abidance by the instructions of the court. 

Preparation of Hearing  

Contentious proceedings are in principle proceedings with a hearing. The matter 
itself is discussed at the hearing where the evidence is examined and the parties 
present their comments. Contentious proceedings without a hearing are allowed 
by the Code of Civil Procedure when two conditions are met, namely:  

• It is possible to decide on the basis of the presented documentary evidence, 
which sufficiently demonstrates the state of the case (see text, above); and  

• The parties agree on deciding the case without scheduling a hearing. 

The hearing is a finale of the trial and its substantial part. In principle, the court 
should prepare the hearing so it is possible to decide on the merits of the case in 
a single hearing. For this purpose, it is necessary to summon the parties to the 
dispute, witnesses, and other required persons (e.g., experts), and the judge must 
get thoroughly acquainted with the case and determine which evidence will be 
necessary to examine at the hearing. 

Before the hearing is scheduled, the court usually requests that the defendant 
present his statement of the case (response to the action) in writing and submit 
documentary evidence supporting the statement. Such response is relevant only 
in contentious proceedings in which a court settlement can be concluded (i.e., 
where the subject of the proceedings is in full disposition of the parties).  

The plaintiff may again respond to such statement of defense (so called 
“replica”). Replica and further response of the defendant (“rejoinder”) are not 
mandatory, however, the court may request that the parties submit them in order 
to clarify the case. 

During the preparatory stage for the hearing, the court also takes other 
appropriate measures, e.g., appoints a representative of the party (if necessary) 
and issues a preliminary injunction (if proposed). Another duty of the court 
before the hearing is scheduled is to concentrate all necessary evidence so that it 
may be used within the evidence phase of the proceedings at the hearing and so 
that the court can decide on the merits of the case (if possible) in a single 
hearing. The court should further ensure necessary experts’ opinions by 

                                                           
8 Therefore, the court continues in the proceedings even if the parties are inactive and 

may act and decide in the absence of a party; on the other hand, if the parties are not 
idle and the nature of the case allows it, the court should try to reach a reconciliation or 
settlement of the dispute between them. 
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appointing experts to draft these opinions (it is not required to wait until the 
hearing is scheduled) and obtain statements of persons (other than witnesses) who 
are able to report on facts relevant to the proceedings and the decision. One of the 
stages preceding the oral hearing at the court and ensuring that the decision is 
made in a single hearing also may be a preliminary hearing as described above. 

Oral Hearing  

Under Czech procedural law, an oral hearing (trial) means a session of the court 
designated to discuss the merits of the case and related evidence. A summons to 
a hearing must be served sufficiently in advance to enable the parties proper 
preparation, generally not less than 10 days before the scheduled date of the 
hearing (unless a preliminary hearing preceded the hearing). 

The evidence is examined by the court at the hearing in the presence of the 
parties; it is the duty of the parties to the dispute to suggest evidence to uphold 
and support the claim or defense. However, besides the evidence suggested by 
the parties, the court may suggest additional evidence to be examined if it is 
necessary to establish the facts and if existence of such evidence results from the 
contents of the file. 

The hearing may be adjourned only on serious grounds that must be articulated 
either by the court or by the parties. Generally, hearings are held in public; the 
public may be excluded from the hearing, in whole or in part, if publicity of the 
hearing could endanger the secrecy of classified information, business secrets, 
important interests of the parties, or morality; selected individuals may be 
permitted to attend the hearing even if the public is excluded or, conversely, may 
be denied access to a public hearing.  

The hearing is managed by the presiding judge (either the chairman of a trial 
senate or any judge when deciding alone): first, the presiding judge invites the 
plaintiff to present the action and then asks the defendant to respond; the presiding 
judge also sums up the results of preparations for the hearing and decides which 
evidence suggested by the parties will be examined.  

In further course of the hearing, the parties are invited to sum up their motions and 
make any comments regarding the evidence and factual and legal aspects of the 
case. At the hearing, the court provides the parties with procedural instructions and 
information, both explicitly prescribed by the Code of Civil Procedure, as well as 
other instructions or information on procedural rights and duties of the parties (this 
applies in particular to parties not represented by an attorney-at-law or notary). 

Conclusion of Hearing, Declaration of Judgment  

Once the hearing is concluded (and usually after a short break and (if applicable) 
discussion by the trial senate), the judgment, i.e., decision on the merits of the 
case, is declared immediately thereafter. If this is not possible due to the 
complexity of the case, the court will adjourn the hearing, at which the judgment 
is to be declared for not more than 10 calendar days. 
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The declared judgment must be served on the parties, as such service has serious 
procedural consequences set out primarily in the interest of a legal certainty and 
protection of the parties (e.g., only a judgment served properly on the parties is 
enforceable). The essence of delivery (service) is to guarantee the addressee the 
possibility to get acquainted with the contents of the document (judgment). 

Concentration of Proceedings 

One of the crucial principles governing the proceedings under the Code of Civil 
Procedure is its concentration. The concentration of proceedings means that the 
parties are obliged and pushed by the court to present all evidence and relevant 
facts at once, generally by the end of the first hearing at the latest.  

Elements of concentration should help to increase the speed and effectiveness of 
contentious proceedings. Therefore, the concentration principle forces the 
parties to submit their factual statements and proposals of evidence on time and 
not to prolong the proceeding by their sluggishness or even by intentional 
postponing of decisive arguments and proposals to a later time.  

In order to ensure the procedural activity of the parties and reduce delays in 
court proceedings, section 118b of the Code of Civil Procedure stipulates that 
parties may only present all relevant facts on the merits of the case, and 
designate and suggest evidence to uphold them, by the end of the first hearing 
and, in cases where the preliminary hearing took place, by the end of such 
preliminary hearing.  

Later-presented facts and suggested evidence may be taken into account by the 
court only under the condition that such facts or evidence question the 
credibility of already examined evidence and occurred after the preliminary 
hearing, or that the party was, not by its own fault, unable to present on time 
(e.g., the evidence was not known to the party).  

Judgment and Types of Relief 

In General 

In Czech civil proceedings, the courts may issue decisions on the merits of the 
case (judgments) or on the procedure (resolutions), although resolutions also 
can, in specific cases, decide on the merits. Depending on the relief sought by 
the plaintiff, judgments may: 

• Award performance (e.g., payment of debt or damages or award of a specific 
performance under a contract); 

• Declare the existence or non-existence of a specific right, obligation, or legal 
relationship; 

• Form a relationship (e.g., terminate a contract or decrease a performance of 
one of the parties to a contract); or 

• Determine personal status. 
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All decisions of the court must contain certain mandatory particulars, such as the 
verdict, reasoning for the verdict, and instructions on available remedies. 
Another specific form of court decision is represented by summary judgments 
(payment order and bill of exchange payment order), as described above.  

Judgment 

In accordance with section 156 of the Code of Civil Procedure, a judgment is 
declared by the court in the “name of the Republic” and always publicly, even if 
the hearing itself was not public. When declaring the judgment, the presiding 
judge should state the verdict together with reasons for such verdict and 
instructions on available remedies (appeal) and possibilities of enforcing the 
judgment. If no party is present at the declaration of the judgment, the presiding 
judge may declare only the verdict.  

As stated above, a judgment is, in principle, a decision on the merits of the case 
(there are exceptions for some types of non-contentious proceedings). Therefore, 
the appellate courts also decide by judgment if they confirm or amend the 
judgment of the court of the first instance; otherwise, by resolution. Similarly, the 
appellate review court (third and extraordinary instance) decides by judgment if it 
rejects an appeal on points of law against the judgment of the appellate court or if 
it cancels the judgment of the appellate court, otherwise by a resolution. 

Resolution 

The courts decide by a resolution when the Code of Civil Procedure does not 
prescribe any other form of decision. Requirements for a resolution are less strict 
than for a judgment (and in some cases the resolutions have to/need to be served 
on the parties). Types of resolutions are as follows: 

• Resolutions by which the court decides on the merits of the case are an 
exception to the principle that the merits of the case are decided by a judgment 
and may only be used in some non-contentious proceedings; 

• Resolutions by which the proceedings are terminated (e.g., resolution on staying 
the proceedings); 

• Resolutions of a procedural nature, which go beyond simple decisions on the 
conduct of the proceedings (e.g., decisions by which the court initiates 
proceedings on its own motion, on the conditions of the proceedings, on 
suspending the proceedings, and on the costs of the proceedings); and 

• Resolutions regarding the conduct of the proceedings (simple decisions that 
regulate the course of the proceedings, e.g., scheduling a hearing). 

Special Types of Decisions 

Default Judgment 

If the defendant has been personally served the action and summons to the 
hearing at least 10 days before the scheduled date of the hearing and has been 
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instructed of the consequences thereof and misses the first hearing on the merits 
without giving the court a just and timely excuse, and the plaintiff proposes, the 
court will, in accordance with section 153b of the Code of Civil Procedure, issue 
a default judgment. Statements of the plaintiff are then regarded as undisputed, 
and the court grants the petition. 

Judgment for Recognition 

In accordance with section 153a of the Code of Civil Procedure, the court issues 
a judgment for recognition if the defendant admits the asserted claim during the 
proceedings. The court will further decide by a judgment for recognition if the 
defendant does not respond to the action in writing within the given period (at 
least 30 days) despite being invited by the court to do so and instructed on the 
consequences thereof. 

Decision of Court without Scheduling Hearing 

If it is not necessary to schedule a hearing to discuss the merits of the case, i.e., 
if it is possible to decide on the merits on the grounds of documentary evidence 
submitted by the parties, and if the parties agree to such procedure, a hearing is 
not scheduled and the court shall decide without a hearing.  

Post-Trial Motions  

Correction or Amendment of Decision 

After the proceedings are concluded, a judgment is issued in written form and 
served on the parties. The Code of Civil Procedure provides three possibilities 
for correction or amendment of the issued judgment: 

• The presiding judge may, at any time, correct, even on its own motion, spelling 
mistakes or computing errors and other obvious inaccuracies in the judgment;9  

• If the reasoning of the judgment is not supported by duly established facts, 
any party may file a motion proposing correction of the reasoning at any time 
before the judgment goes into legal force;10 and 

• If the judgment does not determine a certain part of the object of action, costs 
of the proceedings, or provisional enforceability, any party may file a motion 
requesting an amendment of the judgment within 15 days of its receipt.  

The court also may amend the judgment on its own motion at any time before it 
becomes final. A motion seeking amendment of the judgment may not prejudice 
legal force or enforceability of the original judgment.11  

                                                           
9 If the correction concerns the verdict, the presiding judge may postpone enforceability 

of the judgment until the correction becomes final. Code of Civil Procedure, s 164. 
10 Code of Civil Procedure, s 165. 
11 Code of Civil Procedure, s 166. 
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Extraordinary Remedies 

Even if the judgment is valid and in legal force, the Code of Civil Procedure 
provides three extraordinary methods (remedies) of challenging a judgment 
(decision). These extraordinary remedies do not suspend legal force of the 
challenged decision, but the court may (if appropriate) suspend its enforceability. 

New Trial 

A party may attempt to reopen concluded proceedings if new facts, decisions, or 
evidence occur and/or become available that could at least potentially substantiate 
a different conclusion to the proceedings. If a new trial is initiated, the court must 
take into account all evidence examined in the original proceedings and then either 
confirm the original decision or change it. In accordance with section 228 of the 
Code of Civil Procedure, a party may challenge the final judgment or resolution by 
a motion for a new trial if:  

• There are facts, decisions, or evidence that could not be used in the original 
proceedings without own fault of the party, provided they may result in a 
more favorable decision on the merits of the case for the petitioner; or 

• Evidence that could not be examined in the original proceedings may be 
examined in a new trial provided that the evidence may result in a more 
favorable decision on the merits of the case for the petitioner. 

A motion for a new trial must be filed within three months of the moment the 
petitioner learned of the existence of the grounds for reopening the trial, but 
generally not later than within three years from legal force of the challenged 
decision. 

Legal Action for Nullity 

A court decision or judgment based on serious procedural errors may be 
challenged by a legal action for nullity.12 The general statutory time limit for filing 
the legal action for nullity is three months from the receipt of the challenged 
decision. Procedural errors that may justify the action for nullity are as follows: 

• The decision was issued on a matter not falling under the jurisdiction of the 
courts; 

• A person acting as a party to the proceedings in which the contested decision 
was issued lacked the corresponding capacity to be a party to such proceedings; 

• A party to the proceedings lacked procedural capacity and was not duly 
represented; 

• No motion to commence proceedings was filed even though required under 
the Code of Civil Procedure; 

• An excluded judge (lay judge) acted in the proceedings; 
                                                           
12 Code of Civil Procedure, s 229. 
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• The court was incorrectly set up except for a panel (senate) decided instead of 
a single judge; 

• The decision resulted from a crime by a judge (lay judge); and/or 

• A guardian was appointed to the party because of the party’s unknown 
whereabouts, although the requirements for such measure were not met or 
service (delivery) to a valid address abroad was not possible. 

Extraordinary Appeal 

In accordance with sections 236 et seq. of the Code of Civil Procedure, decisions 
of the appellate court may be challenged by an extraordinary appeal within two 
months of service of the contested decision. An extraordinary appeal is 
admissible against decisions of the appellate court by which the proceedings 
ends, when the contested decision depends on resolving questions of substantive 
or procedural law and within such resolving the appellate court deviated from 
settled case law of the Supreme Court or such question has not yet been resolved 
by the Supreme Court or is judged by the Supreme Court differently and/or is to 
be resolved differently by the Supreme Court.  

Section 238 of the Code of Civil Procedure explicitly stipulates matters in which 
the extraordinary appeal is not admissible, e.g., the subject matter of the 
proceedings was financial performance not exceeding CZK 50,000, unless the 
subject matter concerns a consumer contract or labor law relationship, or matters 
relating to family law. 

Enforcement and Execution of Judgments  

Enforceability of Decision 

In General 

Enforceability of a decision lies in its direct enforcement by the state authority 
or under its supervision. Enforceability is a characteristic of a decision that is 
very close to its authoritativeness (enforceability has to/needs to coexist with the 
legal force of the decision, although it is usual). 

Acquisition of Enforceability 

In accordance with section 161 of the Code of Civil Procedure, acquisition of 
enforceability is a moment when the decision becomes enforceable in the meaning 
as stated above. Judgments imposing a performance become enforceable as of 
expiry of the time limit given for such performance, which is usually three days 
after the legal force of judgment and 15 days in the case of eviction of apartment.  

The above periods may be replaced by a longer judicial period or by division of 
the performance to installments (the judgment is then enforceable regarding the 
installments which have become due). Where the judgment does not impose 
performance, it will be enforceable as from its legal force. 
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Provisional Enforceability 

Provisionally enforceable judgments are enforceable, although they do not have 
legal force yet, which are sentencing to support payments or wage reimbursements 
for the last three months preceding the pronouncement of the judgment or return 
of a child. Provisionally enforceable judgments13 represent an exception from 
general rules on enforceability of judgments. 

On a party’s motion, courts also may rule that a judgment will be provisionally 
enforceable if the party would otherwise be at risk of irreparable loss or substantial 
harm. The period for performance of preliminary enforceable judgments is not set 
by law but needs to be designated by the court; such period commences when the 
judgment is served on the person who is obliged to perform. 

Execution of Decision 

If the obligor does not voluntarily comply with what is imposed upon him/it by 
an enforceable decision, the beneficiary may file a petition to commence judicial 
execution proceedings (governmental/state means of coercion) as regulated by 
sections 251 et seq. of the Code of Civil Procedure. 

In execution proceedings, courts do not deal with substantive law conditions of the 
claim. Only the execution title (e.g., enforceable decision) is important, i.e., the 
legal title proving the merits of the beneficiary’s claim. Execution proceedings are 
not always a necessary step after concluding the first instance proceedings as the 
obligation may be fulfilled voluntarily or may be executed later. The right 
conferred to the beneficiary by a decision in legal force becomes statute-barred 10 
years from the date it should have been performed. 

The obligor’s rights also are respected as the obligor cannot be deprived of the 
means necessary for him or his family. Therefore, the courts must take into account 
the question of appropriateness and extent of execution of the decision, e.g., the 
price of the object intended for execution of the decision cannot be disproportionate 
in comparison with the receivable to be recovered by the beneficiary.  

There also is the possibility of suspending the judicial execution proceedings 
and executing the decision if the obligor finds himself in an extraordinary 
situation not due to his own fault. Also in this respect, EU law is applicable. 

Appeal  

In General 

The Code of Civil Procedure recognizes two levels of appeal. At the first level, 
there is a general appeal14 as a basic and ordinary remedy under the Code of 
Civil Procedure representing the most common possibility for reviewing a court 

                                                           
13 Code of Civil Procedure, s 162. 
14 Code of Civil Procedure, ss 201 et seq. 
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decision. The parties may challenge the first instance court decision (the 
judgment or resolution) by filing an appeal, provided it is admissible under law. 
Judgments of District Courts can be challenged at Regional Courts, whereas first 
instance judgments of Regional Courts may be challenged at higher courts.  

The grounds for a general appeal may be either the lower court’s incorrect 
application of procedural or substantive law or incorrectness or incompleteness 
of the lower court’s factual findings. The appeal must be filed within 15 days 
from delivery of the written decision being appealed. The court must inform the 
parties in the decision of the possibility of appeal and the proper time limits.  

A properly and timely filed appeal suspends legal force of the challenged 
decision (or verdict) until the Court of Appeal (i.e., the superior court to the 
court that issued the decision being appealed) decides on the appeal. The second 
level of appeal is represented by an extraordinary appeal, which may in some 
cases be filed with the Supreme Court (see text, above). In these cases the 
parties must be represented by an attorney. 

Admissibility of Appeal 

In General 

The possibility of filing an appeal is subject to conditions of admissibility of the 
appeal, which are related to the decision being appealed (objective conditions) 
and/or to the entity filing the appeal (subjective conditions).  

Objective Conditions of Admissibility of Appeal 

Objective conditions of the admissibility of an appeal are as follows: 

• Existence of a decision of the first instance court that is not yet in legal force 
⎯ An appeal is allowed of the judgment or resolution, not against a payment 
order or the bill of exchange (check) payment order;  

• Inadmissibility or admissibility of an appeal of some decisions (judgments or 
resolutions) and/or parts thereof — Inadmissibility of an appeal against 
judgments in petty matters, i.e. judgments by which it was decided on monetary 
performance not exceeding CZK 10,000 (the appurtenance are not taken into 
account). Section 202, paragraph 1 of the Code of Civil Procedure expressly 
stipulates specific judgements/resolutions against which appeal is inadmissible. 
This is an exception to the basic principle that each judgment can be appealed as 
stipulated in section 201 of the Code of Civil Procedure, however, it does not 
apply to judgments for recognition or default judgments (see text, above); 
Admissibility of appeal only against the verdict of the decision ⎯ effects of 
legal force and enforceability are related only to the verdict; therefore, appeal is 
inadmissible if the party challenged only grounds (reasoning, justification) of 
the decision; the appeal, however, shall not be rejected as inadmissible if the 
party challenges the reasoning together with the verdict.  
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• Compliance with deadline ⎯ The deadline for filing an appeal is 15 days from 
delivery of the decision (regardless of whether it is a judgment or resolution), 
with the day of delivery not counting in the deadline.15  

The parties must be properly instructed by the court on the possibility of appeal. 
If the parties were incorrectly instructed, or not at all, the deadline for appeal is 
three months from the day of delivery. Pardoning the default of the deadline for 
appeal is possible if a party has a justified reason and asks for pardoning within 
15 days from removal of the obstacle that prevented the party from filing an 
appeal within the deadline.  

Pardoning a default of time is not admissible in the case of an appeal of judgments 
declaring a marriage dissolved, null, or non-existent.  The appeal should be 
addressed to the court that issued the decision being appealed. However, the 
appeal also is considered to have been filed on time if it was submitted directly to 
a competent Court of Appeal or into a protocol at any District Court.  

Subjective Condition of Admissibility of Appeal 

An appeal may only be filed by the party to the proceeding that was fully or 
partially unsuccessful. An appeal cannot be filed by the successful party. 

Grounds for Appeal 

The Court of Appeal is not bound by the asserted grounds for appeal claimed by 
the parties. The same applies to the appealing party (appellant), as it is possible 
to change the grounds for appeal and appellation proposals even after the 
deadline for the appeal has lapsed and without the consent of the court. 
However, the extent to which the decision is challenged may be changed by the 
appellant only within the time limit for filing the appeal. Grounds for appeal, 
according to section 205 of the Code of Civil Procedure, are as follows: 

• The conditions of the proceedings were not met, the deciding court of first 
instance was incompetent, the decision of the court of first instance was issued 
by an excluded judge (lay judge), or the first instance court was incorrectly set 
up except for a panel (senate) decided instead of a single judge; 

• The court of first instance did not take into account the facts or evidence 
submitted by the appellant in spite of compliance with the requirements of the 
Code of Civil Procedure; 

• The proceedings were affected by another error that could result in an erroneous 
decision on the merits; 

• The court of first instance determined the facts of the case in an incomplete 
way because it failed to examine the proposed evidence necessary to find the 
decisive facts; 

                                                           
15 In order to meet a deadline, it is sufficient if the appeal has been submitted to the 

postal service on the last day of the deadline. 
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• The court of first instance arrived at the incorrect facts of the case on the grounds 
of the examined evidence; 

• The determined facts of the case cannot support the grounds as other facts or 
evidence have not yet been applied; and/or 

• The decision of the court of first instance was based on an erroneous legal 
determination of the matter. 

The appeal may not assert a new claim, counterclaim, or set-off objection, and it 
may not change the action. 

Decision on Appeal 

The Court of Appeal must decide the appeal in one of the following ways: 

• Reject the appeal if it was filed by a person not entitled to appeal, if challenging 
a decision where no appeal is admissible or if it was filed late, i.e., after the 
deadline of 15 days; 

• Reject the appeal and uphold the decision of the court of first instance; 

• Cancel the challenged decision and return the case to the court of first instance 
court for further proceedings; or 

• Change the challenged decision as requested by the appellant. 

Conclusiveness of Judgment 

In order to achieve a material solution of a legal dispute, the proceedings must 
be final and resolution of the dispute must be authoritative. Both requirements 
are reflected in the institution of legal force. It is possible to distinguish: 

• Formal legal force, meaning that the decision in legal force is final and cannot 
be challenged by an ordinary appeal; and 

• Material legal force, meaning the binding effect and immutability of the decision. 

In the interest of legal certainty, a final decision is binding and immutable even if it 
differs from or is in direct contradiction with the substantive law facts. A decision of 
the court (judgment or resolution) which may be appealed goes into legal force by 
expiry of the 15-day period for appeal commencing on the day the decision is served 
on the parties; if a decision may not be appealed, it goes into legal force once it is 
served, e.g., decision of the appellate court. The fundamental requirement for legal 
force is proper service of the decision. Judgments are served personally. Some 
decisions, set by law, may be served by posting on the official board of the court.  

A decision has legal force after it is served on the last entitled person (party). 
Those on whom it was served earlier may file an appeal only within the 15-day 
period from when it was served to them. A judgment that is in legal force is 
conclusive and can be reverted only through extraordinary remedies. 
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Introduction 

The foundation of the Danish legal system is the Constitution of 1849, where the 
separation of the legislative, executive, and judicial powers of government is 
established. Denmark has a Civil Law system, where cases are decided in 
accordance with general principles, as opposed to the Common Law system 
based on precedent and case law. The courts do, however, interpret areas of law 
when needed, and the European Convention on Human Rights and other 
international conventions have given the judiciary ample room for interpretation, 
thereby allowing the judiciary to influence the development of the law through 
establishing a precedent.  

The extensive powers of today's judiciary require exacting standards of 
independence and due process. These standards are, inter alia, provided by 
article 6 of the European Convention on Human Rights, according to which 
everyone has a right to a fair and public trial, within a reasonable time, by an 
independent and impartial tribunal established by law.  

Court Structure 

In General 

The Kingdom of Denmark, consisting of Denmark, Greenland, and the Faroe 
Islands, does not have a single unified judicial system. Denmark has one system, 
Greenland another, and the Faroe Islands a third. However, decisions by the 
highest courts in Greenland and the Faroe Islands may be appealed to the Danish 
High Courts. 

The Danish legal system is based on the two-tier system, which ensures that the 
rulings of one court can be appealed to a higher instance. Such higher instances 
may either uphold or reverse the ruling from the lower instance. Most cases 
begin at City Court level with the possibility of appeal to the higher courts. If a 
case has been heard initially at City Court, it may, in special cases, be brought 
before a third instance, the Supreme Court.  

The Danish courts are composed of the Supreme Court, the Eastern Division of 
the High Court and the Western Division of the High Court, the City Courts, and 
the Maritime and Commercial Court in Copenhagen. 
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City Courts  

There are 24 City Courts in Denmark, each covering a particular geographical 
district. The City Courts hear civil, criminal, enforcement, probate, and 
bankruptcy cases. In civil cases, the case is usually heard by one professional 
judge, but it is possible to have a case heard by three professional judges, 
specialists within a field or a combination of the two.  

High Courts  

There are two High Courts in Denmark, the High Court of Western Denmark 
and the High Court of Eastern Denmark. The High Courts are the instance of 
appeal for the rulings of the city courts. Under certain conditions, a civil case 
may be referred to being treated at the first instance at a High Court.  

Maritime and Commercial Court  

The Maritime and Commercial Court is a special court which only processes 
selected types of cases at the first instance. The court hears cases concerning 
international commercial cases, competition cases, and cases about patents, 
designs, and trademarks. In addition, the Bankruptcy Division hears cases 
concerning bankruptcy, suspension of payments, compulsory debt settlement, 
and debt rescheduling arising in Greater Copenhagen.  

Supreme Court  

The Supreme Court is the final court of appeal in Denmark and is situated in 
Copenhagen. The Supreme Court reviews judgments and orders delivered by the 
High Court of Eastern Denmark, the High Court of Western Denmark, and the 
Copenhagen Maritime and Commercial Court. If a case has begun in the City 
Court, the Appeals Permission Board must grant permission for the case to be 
brought before the Supreme Court at the third instance.  

Establishing Jurisdiction 

In General 

The primary means of regulating the administration of justice in Denmark is the 
Administration of Justice Act of 1916, the only Danish legal code defining the 
administration and organization of the courts, covering fields of both civil and 
criminal procedure. 

Important procedural rules are also found outside the Administration of Justice 
Act, such as in the Bankruptcy Act and the Lease Act on Real Estate, but such 
rules must always be supplemented and filled in by the rules of the 
Administration of Justice Act. Procedural rules also may be found in special 
legislation, such as deadlines for taking legal action as in the Tax Administration 
Act.  
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Jurisdiction over Subject Matter of Action 

The rules for determining jurisdiction over the subject matter of the action are 
found in chapter 21 of the Administration of Justice Act. All civil lawsuits are 
treated in the first instance before the City Court, unless otherwise provided in 
this or any other law. Civil cases raising principal issues may be referred from 
the City Courts to being treated at the first instance at the High Court. This 
means that in effect most civil cases start in the City Courts as the first instance.  

Danish civil proceedings concern cases between private citizens, companies, or 
public authorities that are not criminal cases. For lawsuits where the monetary 
value of the claim does not exceed DKK 50,000, the District Court applies a 
simplified procedure. Reduced costs and extensive and detailed guidelines for 
the parties to the case have made it easier to have cases for small claims 
processed in court.  

The Maritime and Commercial Court is a special court that can treat 
international commercial cases, competition cases, and cases about patents, 
designs, and trademarks. Denmark does not have a constitutional court. Cases 
concerning whether the Parliament respects the Constitution and its obligations 
under European law, the European Convention of Human Rights, and other 
international conventions are therefore a matter for the ordinary courts, as well.  
Most administrative cases are largely solved in complaint boards with a court-
like structure or by the Parliamentary Ombudsman who superintends the civil 
and military administration of the state.  

Venue (Territorial Jurisdiction) 

The rules for determining the venue for issue and hearing of proceedings are 
found in Chapter 22 of the Administration of Justice Act. The main rule is that 
legal proceedings must commence at the defendant’s home court. The home 
court is defined as the court at the defendant’s domicile, where the defendant 
resides or had its last known domicile or place of residence.  

If the defendant moves, the decisive aspect is where the defendant lived or 
stayed at the time when the writ was submitted to the court. If the defendant is a 
natural person running a commercial business, a case concerning the business 
may be taken to the court where the business is operated. 

In the case of legal persons (companies, associations, and general partnerships), 
the home court is regarded in connection with its main office. Danish procedural 
law thus differs from Danish company law, which is broadly focused on the 
registered statutory seat. In procedural law, the main point for companies is the 
de facto main office, which is defined as the place where the company 
management is situated.  

If a legal person conducts business outside the jurisdiction of the business’ home 
court, the case can be instigated in the home court of the operation of the branch. 
A case concerning contract law can be instigated in the court where the 
obligation from which the case arises was or must be performed.  
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Cases concerning claims for penalty or damages for breach outside contract may 
be taken to the court of the place where the damage was done. The two parties 
may agree on settling existing or potential disputes through: 

• An arbitration agreement; 

• An agreement on jurisdiction; or 

• An agreement that their dispute will only be treated at one instance, thus 
waiving the possibility of appeal.1  

It is the court itself that checks whether it is competent to hear the case and if the 
case is brought to the right court. If the plaintiff instigates proceedings in the 
wrong court, the case will not be rejected but merely referred to the correct 
Danish court, and the plaintiff’s legal rights will not be injured. 

Arbitration 

The parties to a current dispute or an agreement that may lead to future disputes 
may agree that disputes are to be settled by binding arbitration rather than by the 
ordinary courts. Arbitration is less time-consuming than the ordinary courts, as 
there normally will not be the same delays between the issue of proceedings and 
the actual trial.  

Most arbitral awards cannot be appealed, and there is therefore not only time but 
also money to be saved by not having to conduct litigation in several instances.  

On the other hand, by entering into an arbitration agreement the parties 
implicitly waive certain legal rights, like the right to appeal a result they do not 
agree with. In addition, the rules on openness of the process and result do not 
apply, which may be considered an advantage for parties who want to keep a 
high level of discretion with regard to the case for both private and business 
purposes.  

Because of the binding and conclusiveness of the arbitral awards, it is very 
important that the arbitrators are professional, unbiased, and independent. The 
arbitrators are usually experts within their field, and the parties participate in the 
choice of arbitrators to ensure that the arbitrators are reliable.  

Arbitration is mainly convenient in big commercial and technical disputes 
between commercial parties. In these cases, the efficient and discrete procedure 
of arbitration helps securing a continuing business relationship between the 
parties. In consumer agreements, arbitration is not as suitable as the parties are 
uneven and do not have the same advantage of waiving procedural rights as in 
purely commercial relationships.  

Finally, arbitration agreements are limited to certain types of cases. Legal 
relationships and matters that are mainly governed by mandatory statutory rules 
cannot be subjected to arbitration.  
                                                     

1  This only applies for agreements between business undertakings, not private persons. 



DENMARK                                                                                                                DEN-5 

 

                                               
                               (Release 4 – 2015) 

The arbitration tribunal is of course obliged to follow the mandatory rules, but 
cannot guarantee that the rules are followed and enforced in the same way as the 
ordinary courts. Cases relating to matrimonial or family issues, for example, 
divorce or adoption, cannot be subjected to arbitration.  

The arbitral award is usually not subject to appeal to the ordinary courts, but 
certain cases, for example, cases concerning EC competition law, cannot be 
isolated from review in the ordinary courts. Furthermore, the courts may set 
aside an arbitral award as invalid if the result is manifestly contrary to the legal 
order or based on the wrong legal basis.  

Applicable Law 

Sources 

Sources of law in Denmark are as follows: 

• Constitution; 

• Legislation; 

• Statutory instruments; 

• Bylaws; 

• Case law; 

• Custom; 

• European Community legislation to the extent that this is directly applicable 
or has been incorporated into Danish law; and 

• International treaties and conventions. 

Conflicts of Law 

Contractual Obligations  

Where a dispute is based on a contract with connection to several countries, the 
applicable law is ascertained by the 1980 Rome Convention on the law 
applicable to contractual obligations that has been ratified by Denmark and 
implemented in national law.  

The Convention is superseded by other treaties on applicable law. The 
Convention thus applies to most contractual obligations, except international 
sales of goods which are not consumer transactions. In addition, the Convention 
only applies inter partes, meaning that questions regarding third parties are 
excluded. The main principle of the Convention is that a contract is to be 
governed by the law chosen by the parties. To the extent that the law applicable 
to the contract has not been chosen by the parties, the contract is to be governed 
by the law of the country with which it is most closely connected.  

It is presumed that the contract is most closely connected with the country where 
the party who is to effect the performance which is characteristic of the contract 
(the performance debtor) has, at the time of conclusion of the contract, his 
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habitual residence, or, in the case of a body corporate or uncorporate, its central 
administration.  

Cases concerning real estate or transportation of goods are exceptions from the 
presumption that the contract is to be governed by the law of the performance 
debtor’s domicile. 

To the extent that the subject matter of the contract is a right in immovable 
property or a right to use immovable property, it is to be presumed that the 
contract is most closely connected with the country where the immovable 
property is situated. A contract for the carriage of goods is to be presumed to be 
most closely connected with the country in which, at the time the contract is 
concluded, the carrier has his principal place of business.  

Sale of Goods 

International sales of goods are regulated by the Convention on the Law 
Applicable to International Sale of Goods of 1955 (CISG). The Convention 
applies to international sales of goods which are not consumer transactions.  

The main principle of the Convention is that a contract is to be governed by the 
law chosen by the parties. To the extent that the law applicable to the contract 
has not been chosen by the parties, the contract is to be governed by the law of 
the country where the seller was domiciled when he received the order. If the 
order was received in the country where the buyer is domiciled, the law of this 
country applies.  

The Convention on Contracts for the International Sale of Goods is not a treaty 
on applicable law, but a Sale of Goods Act that applies if the country of 
domicile of both buyer and seller is a contracting country to the Convention. It 
also applies if national law points to the application of the CISG.  

Tort 

There is no convention on the applicable law when the case is founded on tort, 
and the national rules are unwritten and derive from case law. Lex loci delicti is 
regarded as the main rule, meaning that the law of the country where the tort is 
committed applies.  

The rule is, however, modified by cases where the tort is committed in one 
country but the effect occurs in another country, and cases that can be deemed 
most closely connected with another country than where the tort is committed.  

Product liability cases are governed in parallel by the EU Directive within the 
field, and the national unwritten rules on tort. Tort related to traffic accidents 
are, as a main rule, governed by lex loci delicti, but the courts take other aspects 
into consideration when deciding on the applicable law.  

Property Law  

Disputes concerning rights regarding third parties are not governed by any of 
the before-mentioned conventions, as they only apply to the inter partes 
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relationship of the parties. They may, however, play a preliminary role in 
certain cases. 

In cases concerning real estate, the inter partes relationship is usually governed 
by the law of the country where the real estate is situated. The protection of 
rights over the property itself in relation to third parties is regarded as being so 
closely connected that it is governed after the same rules.  

If the case concerns goods or negotiable debt instruments related to the real 
estate, the applicable law is that of the country where the object itself is situated. 
Ordinary claims related to the real estate are, however, governed by the law 
where the debtor is domiciled.  

Commencing Action  

Parties to Case 

Both natural and legal persons may be parties to a case, including companies 
and independent administrative units. If the natural person is a minor or in any 
other capacity unable to make legally binding decisions, he must be represented 
by his guardian.  

Foreigners also may be parties to the case, but the defendant may demand 
security for the legal costs of the case, unless the foreign plaintiff is domiciled in 
a country that is part of the European Economic Area (EEA).  

As the court will not answer to general hypothetical questions of law, the case 
must deal with a dispute between two or more parties. The plaintiff must have a 
specific and current interest in having a case tried, a “cause of action”, to be 
admitted to a court hearing. Whether there is a cause of action is mainly decided 
on the basis of case law and theory as there are no written rules. 

Joinder of Claims and Parties 

In General 

A distinction is drawn between subjective and objective accumulation of claims 
and between joining causes of action and in hearing separate causes of action at 
the same time.  

Joinder of Claims 

Objective accumulation of claims is when there is more than one claim between 
the parties. If a plaintiff has several claims against the defendant, the claims may 
be gathered in one case, thus saving time and legal costs. The claims do not need 
to be connected, but must fulfill certain conditions: 

• There is a venue for all the claims in Denmark; 

• The court is the venue for one of the claims; 

• The court possesses the requisite expertise to deal with one of the claims; and 
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• All the claims can be treated after the same procedural rules. 

Some claims can only be raised in connection with related claims, e.g., questions 
about alimony in connection with a divorce case. The plaintiff may raise further 
claims until the end of the preparations of the case as long as the conditions for 
objective accumulation are fulfilled. After the preparation of the case, the 
possibility to raise further claims is regulated in the same way as the possibility 
to introduce new claims and allegations. 

The defendant also may cumulate claims, by making a counterclaim against the 
plaintiff. The counterclaim can set off a claim against the claim of the plaintiff 
or a claim submitted for independent judgment. The defendant may raise 
counterclaims until the end of the preparation of the case. 

Joinder of Parties 

Subjective accumulation in a civil case is when one or more persons raise a 
claim against the same defendants. The parts can cumulate their claims from the 
start, or a part can enter the case later on demand or by request. The claims do 
not need to be connected but must fulfill certain conditions, these being that: 

• There is a venue for all the claims in Denmark; 

• The court is the venue for one of the claims; 

• The court possesses the requisite expertise to deal with one of the claims; 

• All of the claims can be treated under the same procedural rules; 

• None of the parties or third parties object to the accumulation; or 

• The claims are connected in such a way that they should be accumulated 
despite any objection.  

Third-Party Claims 

Both the plaintiff and the defendant can raise claims against persons not already 
a party to the case. The plaintiff may want to involve a third party if the plaintiff 
realizes that the claim against the defendant could also be raised against this 
third party. The defendant may want to involve a third party if he may have 
recourse against the third party with regard to the plaintiff’s claim. 

The requirements to involve third parties are the same as for subjective 
accumulation, but may on the other party’s demand be denied if the claim 
should have been raised at an earlier stage. In addition, after the end of the 
preparation of the case, third parties may only be involved if the court allows it.  

A third party also may intervene in a case on its own initiative by raising an 
independent claim or to support one of the original parties’ claims. The third 
party may intervene unless this would create a major disadvantage to any of the 
original parties. The requirements for third parties to intervene with an 
independent claim may on one of the original parties’ demand be denied if the 
claim should have been raised at an earlier stage.  
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In addition, after the end of the preparation of the case, third parties may only 
intervene if the court allows it. A third party can only intervene with an 
independent claim in the first instance. For a third party to intervene in support 
of one of the original parties’ claim, it must have a legal interest in the ruling of 
the case, but will not have the status of being a party to the case.  

Class Actions 

Class actions may be brought when: 

• There are uniform claims; 

• There is a venue for all the claims in Denmark; 

• The court is the venue for one of the claims; 

• The court possesses the requisite expertise to deal with one of the claims; 

• Class actions are judged to be the best manner of handling the claims; 

• The members of the class can be identified and informed of the case in an 
appropriate manner; and 

• A class representative can be appointed. 

The court appoints a class representative that conducts the class action on behalf 
of the class. The class representative may be a member of the class, an 
organization if the action falls within the framework of its object, or a public 
authority authorized for the purpose by law. The court can decide that the class 
representative must provide security for legal costs that may be required to pay 
the opposite party.  

The class action can be an opt-in procedure (class members who have joined the 
action) or an opt-out procedure (class members who have not withdrawn from 
the action). The writ in a class action must contain the normal requirements for a 
writ, but also a description of the class, information on how the class members 
can be identified and informed of the case, and a proposed class representative 
who is willing to assume the task. The court’s decisions have binding effect on 
all the members of the class action.  

Commencing Legal Action 

Claim 

To commence the legal action, the plaintiff submits a writ to the court. The 
claim can either be declaratory or an enforcement order. The court cannot award 
a party more than demanded in the claim. The plaintiff also can submit an 
alternative claim. 

The writ must fulfill certain requirements in section 348 of the Administration of 
Justice Act to provide as a basis for processing the case. The claim must be 
substantiated by documentation and allegations regarding the facts and law of 
the case. If the plaintiff’s writ fails to do so and the defect is not bettered within 
a fixed time limit, the case will be rejected.  
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When submitting the writ, the plaintiff also must pay a court fee for instigating 
the case. The court fee is calculated according to the rules of the Court Fees Act 
and consists of a basic fee and, if the claim can be calculated in money, a certain 
percentage of the amount in question. The fee may not exceed DKK 75,000 or 
DKK 2,000 if the case concerns an administrative act.  

The plaintiff may have the fees refunded if he wins the case and the judgment 
orders the defendant to pay the costs of the case. A party who has reasonable 
grounds for taking legal action, whose income is below a certain limit and who 
does not have a legal aid insurance, can be granted legal aid by application to the 
Civil Law Agency.  

The court lets the writ serve to the defendant. The writ may be served by letter 
or digital communication (both with confirmation receipt to the plaintiff), by 
post with confirmation returned to the court, or in person.  

Answer 

The defendant may answer the plaintiff’s claim by submitting a guilty plea, a not 
guilty plea, an alternative plea, or a counterclaim. The defendant must defend 
himself even if the case seems ungrounded and hopeless on the part of the 
plaintiff. The court may decide that the plaintiff must carry the costs of the case 
if it finds that the case was unjustified from the start, and in some cases the 
plaintiff’s lawyer may be made jointly liable for the legal costs for bringing 
groundless legal proceedings.  

The defendant’s writ of defense must be submitted to the court within the fixed 
time limit, usually set to a minimum of two weeks. If the defendant fails to do 
so, the court pronounces a judgment in accordance with the plaintiff’s claim, 
granted that the claim is adequately justified.  

Pre-Trial Proceedings  

After the defendant has answered the plaintiff’s writ, the court and the parties 
hold a preparatory meeting, unless the court find this unnecessary, where they 
attempt to agree in detail about the preparation and hearing of the case. The 
preparatory meeting may be held as a telephone meeting, and if needed it is 
possible to hold further preparatory meetings. Among the topics that may be 
discussed at the preparatory meeting are which specific points the parties agree 
and disagree on, objections to formalities, how much time and money the case 
will consume and, if possible, a date for the final oral hearing.  

If the plaintiff fails to attend the preparatory meeting, the case will be rejected.  
If the defendant has presented a counterclaim against the plaintiff, the court may 
give judgment on the counterclaim. If the defendant fails to attend the  
preparatory meeting, the court pronounces a judgment in accordance with  
the plaintiff’s claim, if the claim is adequately justified. If neither of the  
parties attends the preparatory meeting, the court will discontinue the  
proceedings.  
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After the preparatory meeting, the parties usually submit one more writ, the 
reply and the rejoinder. The parties also may be requested to produce pleadings 
regarding specific questions or a case summary. If a party fails to produce such 
pleadings, the consequence will be that the case is rejected or discontinued or 
that the court gives a default judgment, but only if the parties are informed in 
advance that this will be the consequence of a failure to produce the pleadings.  

If nothing else is decided, the preparation is completed four weeks before the 
date fixed for the oral hearing. Until this date, the parties are free to alter or 
broaden their claim, set forth new allegations, and request further evidence to be 
provided. After the preparation is completed, the parties may no longer make 
changes to their claims without obtaining the acceptance to do so from the other 
party or from the court.  

If a party wants to change its claim or set forth new allegations after the end of 
the preparation, it must notify the court and the other party. The other party then 
has one week to notify the court and the requesting party if it opposes the 
request, and the court decides whether it will allow the alterations.  

If the other party does not protest against a new evidence or allegation, the court 
will usually allow it. The court may refuse such a request if it will postpone the 
trial. If the other party does protest against the new evidence, the court may allow 
it on grounds of the given circumstances. The reason to allow new evidence is 
normally that the evidence excusably could not have been produced at an earlier 
stage, the other party will have enough time to protect its interests without 
postponing the trial, or a refusal would lead to a disproportionate loss for the 
requesting party. After the end of the pre-trial proceedings, the case is set for trial.  

Obtaining Information Prior to Trial  

As mentioned earlier, the parties are rather free to change their allegations and 
request to set forth or obtain new evidence before the end of the preparation of 
the case. There are, however, certain limitations. 

A request for discovery of evidence or documents that will significantly 
postpone the trial should be made at the preparatory meeting. If the court has 
deemed a preparatory meeting unnecessary, the request should be made within 
four weeks of the court’s notification that no preparatory meeting will be held.  

Whether the requested will significantly postpone the trial is decided 
individually for each request, but this usually is the case with a request for an 
expert opinion or for the other party to produce certain material.  

Interim Protection of Assets Pending Trial  

Injunction 

If the claim is that an action is wrongful and the plaintiff wants to bar the 
defendant from acting in this manner before the court has given an enforceable 
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judgment in the case, the plaintiff must apply for an injunction against the 
defendant’s actions to the Bailiff’s Court. The competence of deciding this 
interim measure is not with the main court where the case is pending. 

Seizure 

If the plaintiff fears that the defendant will take steps to evade compliance with a 
judgment requiring him to pay an amount of money, the plaintiff must seek to 
have parts of the defendant’s assets frozen through seizure. The competence of 
deciding this interim measure is with the Bailiff’s Court, and not the main court 
where the case is pending.  

Survey and Expert Opinion 

As a main rule, a survey is made in connection with the preparation of the case. 
However, if the object in question is deteriorating rapidly or needs to be repaired 
to prevent further loss, the survey can be made before any proceedings are 
brought as an anticipatory taking of evidence.  

Judgments  

Summary Judgments 

City Courts may prepare summary judgments where the judgment is limited to a 
brief summary of the parties’ claims, instead of the complete case narrative. The 
conditions for such summary judgments are that the case was heard by only one 
judge, the summary gives a full account of the reasoning of the court’s decision, 
and that the judgment states that the case narrative is not complete.  

If a summary judgment is appealed to the High Court, the City Court must issue 
a supplementary account of the case that is to be sent to the High Court and the 
parties to the case. 

Default Judgments 

Judgment by Default against Defendant 

If the defendant’s writ of defense is not submitted to the court within a fixed 
time limit, the court pronounces a judgment in accordance with the plaintiff’s 
claim, granted that the claim is adequately justified in the writ and supporting 
documents. Furthermore, the court tests all formal issues. A default judgment is 
usually given by simply endorsing the writ.  

A defendant who has been given a judgment by default can request that the case 
be reopened within four weeks after the judgment is given. The court may 
reopen the case within a year after the default judgment under exceptional 
circumstances. If the defendant requests the case to be reopened within the 
deadline (14 days), this will have the same legal consequence as an appeal as the 
judgment is not enforced by the bailiff’s court.  
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Judgment by Default against Plaintiff 

If the plaintiff fails to appear or defend a counterclaim set forth by the 
defendant, a default judgment may be pronounced against the plaintiff in 
relation to the counterclaim. As with default judgments against the defendant, 
the same conditions apply with regard to the claim being adequately justified in 
the writ and supporting documents. 

A default judgment cannot be appealed as this would conflict with the two-tier 
principle, with the appeal court in effect performing a first instance hearing. Any 
procedural errors in the handling of the default judgment may be appealed. The 
defendant also may request that the case be reopened.  

Trial  

In General  

All trials are public unless otherwise provided by law. The exemption to the rule 
may be mandatory or after the court’s decision to do so. The court meeting 
where the court gives its final judgment may, however, not be closed.  

All cases will be heard orally. This means that cases are tried orally when the 
pre-trial stage is over unless otherwise provided by law. A case may be heard in 
writing if the parties agree to do so or the subject of the case in general is well-
suited to a written procedure.  

The procedure in civil cases is based on party presentation. This means that the 
court, unless otherwise specifically provided, is to base its decision on the 
parties' claims, pleas, and evidence and that the court has neither the right nor 
the obligation to involve additional information in the case itself.  

In other words, it is the parties’ responsibility to provide the court with sufficient 
information to prove their claims. The court does, however, have a duty to 
procedurally guide a party who is not represented by a lawyer. Furthermore, the 
court may ask questions to clarify a party’s position on a fact or point of law 
important to the case.  

Furthermore, civil proceedings are contradictory, meaning that one party has the 
right to access and comment on material submitted by the other party. The court 
may not base its decision on material submitted by a party to the case or a third 
party that one or more parties are not familiar with. This right is only limited in 
cases where the information may harm the party itself or others.  

Most procedural rights are mandatory, but some rules may be waived through 
agreement between the parties. The parties may agree to settle a case in the City 
Court, even if it could be settled in the Maritime and Commercial Court in the 
first instance.  

The parties also may agree to settle a current dispute out of court. Furthermore, 
the parties can agree on aspects regarding how a writ is served, venue, and 
payment of legal costs.  
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Scope and Order of Trial 

The trial is the final hearing of the case before the court ruling. First, the parties 
lay down their claims, thus informing the court and opposing party of what their 
requirements in the case are. Normally, the court will then ask the plaintiff to 
outline the facts and problems of the case, including on what points the parties 
disagree.  

This is followed by evidence, where the parties and called witnesses testify. If 
there has been a survey during the preparation of the case, the surveyor also can 
be summoned to testify.  

After the evidence, the parties have the opportunity to explain their views on the 
matter in their closing oral submissions. The court will then often attempt to 
reconcile the matter. If the parties cannot settle the matter, the case is set for 
judgment.  

Settlement 

There is no obligation for the parties to attempt to mediate and settle the case 
amicably before taking legal action. The court in the first instance encourages 
the parties to attempt court mediation or alternative dispute resolution, unless 
such mediation is deemed futile due to the circumstances of the parties or the 
case.  

The mediation may take place from the preparatory meeting to after the final 
oral hearing, depending on when it will be most effective, and the settlement 
may be reached by the parties themselves or by accepting a settlement proposal 
from the court.  

Not all cases can be settled by a court settlement or an out-of-court settlement, 
as it is a prerequisite that the parties would be able to make agreements on the 
subject matter of the case outside the court.  

Accordingly, cases concerning, for example, divorces cannot be settled, but  
need judgment to be valid. If a party wants to contest the validity of such a 
settlement, this must be done by commencing legal proceedings in the City 
Court.  

The settlement will form a basis of execution in case of breach, but in the case 
of out-of-court settlements this needs to be stated explicitly in the settlement.  

Evidence 

Nature and Purpose of Evidence 

In civil cases, unlike criminal cases and administrative procedures, the court 
bases its decision on the material supplied by the parties themselves and does 
not conduct its own investigation.  

The burden of proof relates to which party it should prejudice that the evidence 
produced is not adequate to prove the fact. It is, therefore, crucial that the party 
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that will be prejudiced by the lack of clarification of a point produce sufficient 
proof by presenting documents and other evidence. Deciding which party carries 
the burden of proof will usually be clear from the law applying to the case or the 
wording of a contract.  

The principle of free admissibility and assessment of evidence allows any 
evidence that is practically possible to produce in court, but evidence that is 
unnecessary should be cut off by the court.  

Documentary Evidence 

A party can request the other party to produce further material about an issue. If 
such a request is not satisfied, the first party can request the court to issue an 
order for discovery of physical documents and electronic materials.  

A request for discovery will usually not be granted if the requested material is of 
a purely internal character or deemed superfluous. In addition, the requesting 
party must specify which document it is aiming for and what this document will 
prove.  

An order for discovery is not enforceable, but the court may apply procedural 
sanctions against a party who does not comply with a request. The procedural 
sanction in this case is that the court can assume that the facts are as alleged by 
the requesting party if the requested party does not submit the requested 
material.  

Unlike the parties to a civil case, a third party has a duty to comply with an order 
of discovery unless it is exempted or excluded from giving evidence.  

Deposition by Witnesses and Parties 

A party to the case cannot be forced to answer individual questions. If a party 
refuses to testify, or gives statements that are unclear or incomplete, the court 
may hold this against him in its further assessment of the evidence. This is 
called an optional prejudicial effect.  

Unlike the parties to a civil case, a third party has a duty to give evidence as a 
witness unless it is exempted or excluded. A witness who refuses to testify or 
fails to appear when summoned may be held liable for damages or taken into 
custody. Witnesses and parties to the case must speak the truth or be punished 
for perjury.  

Privilege 

Privilege from testifying in civil proceedings may arise in the following 
situations: 

• Privilege against self-incrimination (where a witness in civil proceedings is 
asked a question which, if answered, could lead to criminal proceedings 
against him); 
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• Marital and family privilege (where a witness in civil proceedings is asked a 
question which, if answered, could lead to criminal proceedings against or 
bring serious harm against themselves, their close family, or spouse);2  

• Official position privilege (persons in official positions may only testify about 
confidential matters with consent from the public authority under which they 
serve);3  

• Mass-media privilege (editors and journalists are not obliged to reveal 
sources);4 and  

• Professional-client privilege (priests, doctors, and lawyers may not testify 
about information they have obtained through their work, unless their client 
gives its consent).5  

Expert Evidence 

A survey is when one or more experts inspect an aspect of the case, and give 
their opinion on how the condition of the inspected compares to standards within 
the field. A survey can typically regard the state of or market value of a property 
or a product or an evaluation of the quality of a construction work.  

The surveyor may not give interpretations of the parties’ agreements and thus 
decide whether there is a fault in a legal sense; he may only answer more 
general questions on whether certain specifications are fulfilled. This is to 
distinguish between fact and law.  

In order to have an expert perform a survey in the case, the requesting party 
must ask the court and the other party. Both parties may then direct written 
questions to the surveyor and demand the surveyor to answer questions at the 
final oral hearing.  

In cases that are not suited for surveys, the parties may request expert opinions. 
This may be the case if it is necessary to establish whether a party has exceeded 
the limits of correct professional behavior. In such case the question may be 
addressed to the organization for practitioners within the field, such as the 
General Council of the Danish Bar and Law Society.  

If the parties agree on the request, they do not need to obtain permission from 
the court. The party requesting an expert opinion must give the other party a 

                                                     

2  The court may oblige the person to witness if it is deemed to be of crucial importance 
to the case. 

3  The court may, however, oblige the authority to explain the reason for confidentiality 
and decide whether this reason is more important than disclosing important 
information about the case. 

4  The court may not oblige the press to testify in civil proceedings, unlike criminal 
proceedings. 

5  The court may oblige doctors and lawyers (except defense lawyers in criminal cases) 
to testify if it is deemed to be of crucial importance to the case. This does not include 
information that a lawyer has obtained in confidentiality in connection with a trial. 
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chance to contribute in the shaping of the request. An expert opinion obtained by 
one party alone cannot be used in court without the permission of the other 
party, unless the unilaterally obtained opinion has been obtained prior to 
instigating the litigation and without thoughts for litigation.  

Judgments and Relief  

In General 

At the end of the trial, the case is set down for judgment, and the court must 
indicate when the judgment will be given, meaning that the parties may no 
longer contribute to the case and it is solely up to the court to deliberate and 
decide on the presented material.  

In civil proceedings the court must make its decision with all due speed after the 
trial has ended. The time limit for City Court cases heard by one professional 
judge and appeals in the High Court is four weeks. The time limit for City Court 
cases heard by three professional judges and other High Court cases is two 
months.  

The time limits may be extended in special cases. There is no fixed time limit 
for Supreme Court cases other than the general rule to make its decision with all 
due speed after the trial has ended. In general, the Supreme Court makes its 
decision within two weeks. 

The grounds in judgments must be clearly stated and reasoned and, in the case 
of an enforcement judgment, clear enough for the Bailiff’s Court to be able to 
enforce it. The judgment will usually contain an introduction with summary 
statements of the main issue of the case, the parties’ claim or defense and main 
arguments, a detailed summary of the facts, evidence given by the parties and 
witnesses, closing speeches, the court’s reasoning and findings, and the court’s 
conclusion.  

The court also may give summary judgments where the parties’ claims and 
arguments only are issued as a supplementary account of the case in the case of 
appeal.  

The requirements to the structure of the judgment are connected with the 
public’s access to the court’s judgments. As a main rule, everyone has a right to 
obtain copies of judgments without having to prove special interest in the case. 
A judgment that answers questions of a principal character also needs to be 
sufficiently clear, so it can serve as a precedent in other cases.  

Kinds of Relief 

Depending on the formulation of the claims of the parties, the court will give a 
declaratory judgment or an enforcement order. A judgment also may contain 
elements of both declaration and enforcement. 

Enforcement orders may be enforced unless the debtor pays voluntarily within 
the date of enforcement. Unless the debtor has appealed the judgment before the 
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date of enforcement, the creditor can request the Bailiff’s Court to enforce the 
judgment by levying execution against the debtor’s assets.  

Declaratory judgments confirm the existence and scale of valid law between the 
parties ⎯ the claim thus arises from the date of the initial infringement of 
agreement, not from the judgment itself.  

A declaratory judgment may be enforced indirectly. Some judgments can set 
new precedents and obligations, thus changing, creating, or abolishing a right. 
This is the case in judgments in matrimonial proceedings.  

Legal Costs 

Along with the judgment the court will decide on the allocation of costs. 
Normally, the losing party will be ordered to pay the legal costs of the case to 
the winning party. The costs of the case consist of the court fees, expenses in 
relation to expert opinions or surveys, and an estimated sum to cover the other 
party’s legal costs.  

The costs of the case may be divided between the parties if neither of the parties 
is awarded its full claim in the judgment, for example, so that each party pays its 
own costs. In addition, the lawyer of the losing party may in exceptional cases 
be held liable for costs, for example, by advising its client to undertake a clearly 
groundless case.  

The legal costs are estimated with guidance from a set of tariffs indicating what 
the courts recognize as a suitable amount to cover a party’s expenses for counsel 
fees. The amount decided by the court may thus differ from the amount the 
lawyer will charge its client.  

What the lawyer and the client agree on in terms of fees is not restricted by the 
tariffs decided by the courts. An unreasonably high fee may, however, be 
brought before the Disciplinary Board of the Danish Bar and Law Society, and 
the courts also may decide on disputes on lawyer’s fees.  

Post-Trial Motions  

In case of obvious mistakes, the court may correct terrors on its own accord or 
upon request. In all other cases, the legal remedy to attack a judgment or 
interlocutory orders is by means of appeal.  

Enforcement and Execution of Judgments  

In General 

If the debtor does not pay voluntarily within the date of enforcement (usually 14 
days), an enforcement order can be executed at the bailiff’s court. The bailiff’s 
court is not authorized to make decisions in relation to whether a judgment is 
correct or not, as objections towards a decision must be made in the form of 
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appeal. The bailiff’s court may, however, overturn a judgment if it rests on an 
obvious mistake, for example, if the judgment names the wrong debtor.  

Enforcement requires an application to the bailiff’s court to do so. The bailiff’s 
court then sets a time and a place (usually the bailiff’s office) and informs both 
parties about the meeting. Execution requires the debtor’s presence. If the debtor 
does not appear at the fixed time, the court may issue a new date for a meeting 
or an order for police arraignment. If the debtor is not present, the judgment may 
only be executed against a mortgage deed in fixed property.  

International Judgments 

Judgments from the other Scandinavian countries and countries covered by the 
Brussels I Regulation and the San Sebastian and Lugano Conventions are 
generally enforceable in Denmark.  

Enforcement may only be denied if the judgment’s enforcement would 
contravene the ordre public, or if the foreign court has ignored the regulation’s 
mandatory protective rules on jurisdiction in consumer and insurance matters. 
Foreign judgments that are not covered by any of the conventions on mutual 
recognition and enforcement are not automatically recognized in Denmark.  

Appeal  

In General 

The two-tier system is a fundamental principle of Danish civil procedural law. 
In some cases, the Board of Appeals Commission can grant permission for a 
case to be heard in a third instance.  

The appeal court can decide that the decision of the lower court should be 
changed, overturned, or remitted for renewed trial in the lower court, depending 
on the appellant’s claim in the notice of appeal. The appeal courts in Denmark 
may not only sustain or uphold the lower instance’s judgment but can try the 
case in full on its merits.  

Certain parts of a judgment can be appealed separately. With regard to class 
actions, if the case is not appealed by the class representative, it can be appealed 
by any person who is eligible to be appointed class representative.  

As a main rule, the right to appeal cannot be waived by the parties before the 
judgment has been given. One exception to this rule is in cases between business 
undertakings which may waive their right to appeal already in their contracts. 
When a judgment is given in the case in question, a party may waive its right to 
appeal if the waiver is explicit.  

Kinds of Appeal 

There are two kinds of appeal in Denmark, the appeal of judgments (anke) and 
the appeal of decisions made in the course of the case (kære). The appeal of 
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judgments leads to a new examination of the case that was examined in the 
first instance, usually with a final oral hearing in the appeal court. When 
appealing a judgment, it also may concern decisions made in the course of the 
case. 

The parties also can appeal rulings and other decisions made in the course of the 
case. This kind of appeal is faster than the appeal of judgments and is, as a main 
rule, treated on a written basis. The kind of decisions that may be appealed is, 
for example, the court’s refusal to let a party produce evidence, decisions on 
legal costs, or the court’s rejection of the case because no venue for the case in 
Denmark exists. After a judgment is given in the case, these kinds of decisions 
may no longer be appealed specifically. 

Hierarchy of Courts 

City Court judgments may be appealed to the High Court if the value of the case 
is more than DKK 20,000. The Board of Appeals Commission can grant the 
right of appeal to cases falling below the limit value if a case is of general public 
importance or other special reasons apply. The deadline for appeal to the High 
Court is four weeks from the day of the judgment. 

Judgments pronounced by the High Court as a first instance may be appealed to 
the Supreme Court. The deadline for appeal to the Supreme Court is four weeks 
from the day of the judgment. If the High Court as a first instance has decided 
separately on one out of several issues in a case, this judgment can only be 
appealed to the Supreme Court with the Supreme Court’s permission. 

Judgments pronounced by the High Court as a second instance may only be 
appealed to the Supreme Court with permission from the Board of Appeals 
Commission. To be granted permission to appeal, the case must be of public 
principal importance. In practice, this mainly applies to cases concerning the 
interpretation of the law, fundamental principles developed in case law and 
theory, or the challenging of existing case law or previous Supreme Court 
decisions. In extraordinary cases, the Supreme Court may allow the reopening of 
Supreme Court decisions.  

Procedure 

Notice of appeal of a judgment must be handed in to the appeal court’s office 
within the expiry of the deadline. It is the appellant’s responsibility that he meets 
the deadline for appeal. Appeal notice may be given by fax if the original notice 
of appeal is received by the appeal court on the first court day after the deadline.  

The notice of appeal must indicate which judgment is appealed and which 
arguments or evidence that was not invoked in the earlier instance that the 
appellant intends to rely on.  

After receiving the notice of appeal from the appellant, the appeal court serves 
this to the respondent and sets a date for submission of a writ of defense. The 
respondent does not have to submit a writ of defense if he wants the judgment 
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upheld and does not have any new allegations or evidence to bring into the 
appeal case.  

The parties are free to produce new documents and evidence as long as the court 
and the other party is informed of this two weeks before the trial. The court also 
may allow evidence that excusably could not have been produced at an earlier 
stage.  

New claims and facts regarding the case in the first instance may be produced, 
but require the approval of the other party or from the court. If the claim or facts 
excusably could not have been produced at an earlier stage or a refusal would 
lead to a disproportionate loss for the requesting party, the court will usually 
allow them. For appeals to the High Court (but not the Supreme Court), it also 
may be allowed if the other party will have enough time to protect its interests 
without postponing the trial.  

If a new claim or allegation regards a matter that has not been examined in the 
first instance, and thus constitutes a new case, the court in most cases will not 
allow this even if the other party does not protest against it. This is due to the 
fundamental two-tier system of Danish civil procedural law, as this would lead 
to the Appeal Court pronouncing judgment on a matter as the court in the first 
instance. This rule is not absolute as, under certain circumstances, it may be 
reasonable to allow a new claim if this is closely connected to the original claim.  

The distinction between whether a claim is connected to the first instance 
examination of the case or constitutes a new case, and thus whether it requires 
the court’s acceptance to be examined in the appeal, is not always clear. If the 
case in the first instance regarded the compensation for material damages after a 
traffic accident, and a claim for compensation for personal injury is set forth in 
the appeal, the new claim regards a new subject matter and thus will need the 
court’s approval to be examined in the appeal.  

If the case in the first instance regarded the compensation for personal injury, 
and the appeal claim is for a higher assessment of damages because the injury 
has turned out to be more severe than assumed, the claim concerns the same 
subject matter as in the first instance, and may therefore be set forth if either the 
other party or the court approves of this.  

The appeal case is heard orally, unless a written hearing is prescribed by the 
appeal court. If the respondent fails to appear, the appeals court makes its 
decisions on grounds of the existing material and the appellant’s evidence and 
oral statements. If both parties fail to appear, the appeal is cancelled.  

The appeal court can decide that the decision of the lower court should be 
changed, overturned, or remitted for renewed trial in the lower court, depending 
on the appellant’s claim in the notice of appeal. 

Conclusiveness of Judgments  

A judgment made by the court is final and binding when it is subject to no 
further appeal action or reopening. This means that, if the judgment has not been 
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appealed within the ordinary deadline, the case between the parties is finally 
closed. 

A judgment will, as a rule, only have binding effect between the parties to the 
case. A judgment that is final and binding excludes the parties from bringing 
legal actions on the same subject matter again, and the court will reject such a 
case. Furthermore, the judgment also will be taken into account and relied on in 
any future disputes between the same parties.  

A change in jurisprudence does not have the same effect as an amendment of 
legislation. If a judgment alters the case law within an area, this change only 
applies to legal proceedings that are initiated after the judgment is final.  

The parties of earlier final judgments cannot commence proceedings on the 
same matter again to change the judgment according to the new case law. This 
may be possible if the earlier judgment relates to a continuing obligation or the 
maintenance of a certain state, but usually only with prospective effect.  
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France 
Christine Lécuyer-Thieffry 

Paris, France 

Introduction 

Civil procedure in the French courts is adversarial, although the judge’s role has 
been growing over the last few decades, especially since the adoption of the 
Code of Civil Procedure (Code de Procédure Civile) by Decree Number 75–
1123 of 5 December 1975. 

Although the time required for obtaining a final judgment is generally felt to be 
rather long due to the courts’ caseload as well as the necessities of the adversarial 
system, unlike in common law countries, French litigation is significantly less 
time-consuming and less expensive by comparison. One of the major differences 
that makes French litigation less burdensome is that there is no pre-trial discovery 
and parties therefore submit only those documents that they intend to rely on.1 

The absence of a jury2 accelerates the process at the hearing. Furthermore, 
evidence is mostly presented in written form and the limited amount of testimony 
offered is normally presented through written affidavits. Hearings themselves, 
even in complex matters, take no more than a few hours of oral argument 
presented by the avocats (counsel). In smaller matters, hearings only last a few 
minutes, which makes the pleadings and files prepared by counsel of critical 
importance. 

Establishing Jurisdiction 

Courts 

While this chapter will deal solely with litigation in civil or commercial matters, 
it should be noted that, as a result of the unique French concept of the separation 
of powers between the executive and judicial authorities, an administrative 
judiciary system, headed by the Conseil d’Etat — the Supreme Court for all 
administrative matters — exists independently from the civil judiciary. It deals 
with the challenge of the validity of administrative acts and decisions as well as 
matters in relation to public procurement contracts and other public contracts. 

 
1 Mandatory production of documents may legally be ordered by the judge, although this 

rarely occurs. 
2 There is no jury in civil and commercial matters; there is a jury for the more severely 

punished criminal offenses. 
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The courts dealing with all civil, commercial, and criminal matters are placed 
under the supervision of the Cour de Cassation (Court of Cassation), the highest 
court of criminal and civil appeal in France. Disputes as to jurisdiction between 
these two independent judiciary systems are settled by the Tribunal des Conflits 
(Court of Conflicts). 

In addition, direct challenges to newly adopted laws based on constitutional grounds 
are submitted to the Conseil Constitutionnel (the Constitutional Council), the 
highest constitutional authority in France. Pursuant to an Organic Law which 
entered into force on 1 March 2010,3 the Conseil Constitutionnel can review a 
statutory provision when a party in a lawsuit alleges that it is unconstitutional. 

A question prioritaire de constitutionnalité (application for a priority preliminary 
ruling on the issue of constitutionality) is the right granted to any person who is 
involved in legal proceedings before a court to argue that a statutory provision 
infringes rights and freedoms guaranteed by the Constitution. The priority 
preliminary ruling on the issue of constitutionality is provided for by Article 61-1 
of the Constitution under the constitutional reform of 23 July 2008. 

Article 61-1 states: 

‘If, during proceedings in progress before a court of law, it is claimed that a 
statutory provision infringes the rights and freedoms guaranteed by the 
Constitution, the matter may be referred by the Conseil d’État or by the Cour 
de Cassation to the Conseil Constitionnel, within a determined period.  

‘An Institutional Act shall determine the conditions for the application of 
the present article.’ 

A party to a court proceeding can raise an application for a priority preliminary 
ruling on the issue of constitutionality before a judicial or administrative court in 
a separate written and reasoned submission. If it finds the issue serious, the court 
will, if necessary, refer it to the relevant Supreme Court (Cour de Cassation or 
Conseil d’Etat), which will, in turn and within three months, look more closely 
at the issue raised; if it finds the issue is of a serious nature, it will refer it to the 
Conseil Constitutionnel, which also will have to decide within three months. 

Three conditions must be met for a question to be referred: the challenged 
statutory provisions must apply to the dispute or to the proceeding, the challenged 
statutory provision should not have been previously found to be constitutional 
by the Conseil Constitutionnel in identical circumstances, and the issue has to be 
serious. If the Conseil Constitutionnel holds that the challenged statutory 
provision is unconstitutional, this decision will, in effect, repeal the stipulated 
provision. It will no longer exist in the national legal order. 

The Conseil Constitutionnel also may use the technique of the reserve 
d’interprétation (ie, the result of the examination of the case by determining 

 
3 Law Number 2009-1523 of 10 December 2009. 
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whether the interpretation was in conformity with the Constitution, which has to 
be applied by all state bodies) and hold that a provision is constitutional, provided it 
is applied or interpreted in a certain way.  

In the French civil judiciary, initial jurisdiction is distributed among various 
courts, depending on the subject matter of the dispute, even though decisions 
rendered by these courts are all appealable to the same Court of Appeal. 
Decisions of the Court of Appeal may be reviewed by the Cour de Cassation only 
on issues of law. 

There are three types of rules of jurisdiction in France: rules that are based on 
the subject matter of the dispute and are known as rules of jurisdiction rationae 
materiae; rules that relate to the assignment of matters among courts of a certain 
category, according to their respective territorial jurisdiction; and the international 
jurisdiction of French courts, which also is asserted under specific rules. 

Subject Matter Jurisdiction 

In General 

Depending on the subject matter of the dispute, it may fall within the jurisdiction 
of any one of several courts, the most important of which are the Tribunal de 
Grande Instance (court of first degree jurisdiction to be named Tribunal Judiciaire 
as of 1 January 2020) and the Tribunal de Commerce (commercial court). 

Tribunal de Grande Instance 

The Tribunal de Grande Instance has jurisdiction over all matters except those for 
which jurisdiction has been exclusively reserved by statute for another court.4 

The Cour de Cassation (the highest court for civil matters) has long held that the 
Tribunal de Grande Instance has jurisdiction over the entire case, even if it 
involves distinct civil and commercial claims, provided they cannot be resolved 
separately,5 or when the action is brought against several defendants, some of 
whom would otherwise need to be sued before the commercial courts and others 
before the civil courts.6 

In addition, the Tribunal de Grande Instance has exclusive jurisdiction7 in certain 
types of matters, including actions involving the personal status of individuals, 
marriage, property litigation and litigation involving major industrial or intellectual 
property rights,8 professional leases, and libel or slander lawsuits. In the areas of 
unfair competition, patent designs, and copyrights, however, the Tribunal de 

 
4 Cass. com., 25 June 1958, Bull. II, 303. 
5 Cass. civ., 21 January 1903, DP 1903, 1.1., 177, Paris, 2 May 1983, DI 1984, 347. 
6 Cass. civ., 5 February 1907, DP 1907, 1.429. 
7 S. Guinchard, Procédure Civile (Dalloz, 2010), nos 1481−1493.  
8 Code of Judiciary Organization (Code de l’organisation Judiciaire), art R.211-4. 
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Commerce may (and often does) have jurisdiction, unless the unfair competition 
issue also is related to a trade mark9 or patent.10 

Pursuant to the Safeguard Law of 2005,11 the Tribunal de Grande Instance has 
jurisdiction over insolvency proceedings when the debtor is a farmer, another 
natural person running an independent professional activity (including an 
independent professional person with a statutory or regulated status or whose 
designation is protected), as well as private-law entities. 

With respect to the execution of judgments and other enforceable orders, 
jurisdiction is granted to the Président (the chief judge) of the Tribunal de Grande 
Instance to settle ‘difficulties relating to the execution of enforceable rights and 
controversies which occur with respect to forced execution’.12 

Tribunal de Commerce  

The Tribunal de Commerce resolves disputes between merchants, with respect 
to their business, disputes in relation to commercial companies and commercial 
papers, disputes between the shareholders or stockholders of a commercial 
company, and disputes relating to commercial transactions between any and all 
parties.13 

Transactions that occur between a merchant and a non-merchant or when one 
party is a consumer are called ‘mixed transactions’. The wishes of the non-
merchant party or the consumer are given preference in relation to jurisdiction in 
disputes involving mixed transactions.  

Such a party may, if a defendant, object to the commercial court having 
jurisdiction and, if a plaintiff, elect to bring the action before either the civil or 
the commercial court.14 However, the Tribunal de Commerce has exclusive 
jurisdiction with respect to a non-merchant’s commercial obligations.15 

It also has exclusive jurisdiction over insolvency proceedings if the debtor is a 
merchant or a registered craftsman.16  

 
9 Law Number 91–7 of 4 January 1991, art 34. 
10 Law Number 68–1 of 2 January 1968, art 68. 
11 Law Number 2005-845 of 26 July 2005. 
12 Code of Judiciary Organization, art L213-6, as added by Law Number 91–650 of 9 July 

1991; G. Taormina, Le nouveau droit des procédures d’exécution et de distribution, 
Tome II, Volume 2; Code de l'exécution (Vélizy, JNA, 1993).  

13 Commercial Code, art L.721-3. The notions of ‘merchant’ and ‘commercial transactions’ 
have been the subject of extensive case law; G. Ripert, Traité élémentaire de droit 
commercial, 14th ed (LGDJ, 1991), no 135, at p 105. 

14 S. Guinchard, Procédure Civile (Dalloz, 2010), no 1544, c). 
15 Cass. com., 22 January 1991, Bull. IV, 25. 
16 Commercial Code (Code de Commerce), art L621-2. 
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Courts Having Jurisdiction over Specific Types of Cases 

In General. Certain specialized courts have exclusive jurisdiction over specific 
kinds of matters according to areas of practice, such as business disputes, social 
security, employment agreements, and rent.17 

Tribunal d’Instance. The jurisdiction of the Tribunal d’Instance is limited to 
small claims relating to personal or property rights in first and last resort (ie, 
without the right of appeal) in disputes with claims not exceeding €4,000;18 and 
when there is the possibility of an appeal in disputes where the amount at stake 
does not exceed €10,000.19 

Conseil de Prud’Hommes. The Conseil de Prud’hommes (labor court) has 
exclusive jurisdiction over disputes arising out of employment contracts and other 
employment law matters.20 

As of 1 January 2020, the Tribunaux d’Instance will merge into the Tribunaux 
de Grande Instance to form a new court to be named Tribunal Judiciaire. When 
a Tribunal de Grande Instance and a Tribunal d’Instance are located in different 
towns, the Tribunal d’Instance shall become a proximity division of the 
Tribunal Judiciaire (Chambre de proximité). Where, as a result of the merger, 
several Tribunaux Judiciaires are located in the same district (“département”), 
they may be specialized to have jurisdiction over specific civil matters listed by 
decree. In addition, the small claim threshold will increase from €4,000 to 
€5,000. All pending cases will be transferred to the Tribunal Judiciaire or its 
proximity division having jurisdiction.21 

Territorial Jurisdiction 

Although the French rules of territorial jurisdiction traditionally differ to a 
significant extent from Anglo-American principles, such as rules governing 
‘venue’ or those of ‘jurisdiction over the particular case’, a parallel can be drawn 
between the two systems as to their practical results. 

The single most striking difference is that, in France, as a general rule, jurisdiction 
is given to the court where the defendant is domiciled.22 If the defendant is a 
company, the court with jurisdiction is the one where the company’s registered 
office is located.23 Nevertheless, it also is possible to bring an action where the 

 
17 Only those courts most likely to be of interest to a foreign party are discussed below. 
18 Code of Judicial Organization, art R.221-4. 
19 Code of Judicial Organization, art L.221-4. 
20 Labor Code (Code du Travail), art L.1411-1; S. Guinchard, Procédure civile (Dalloz, 

2010), no 1544, b).  
21 Law Number 2019-222 of 23 March 2019 and Decrees Numbers 2019-912−2019-914 

of 30 August 2019. 
22 Code of Civil Procedure, art 42. 
23 Code of Civil Procedure, art 43. 
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defendant company has any establishment,24 provided a representative with the 
authority to bind the company can be found there and on condition that the dispute 
involves that establishment.25 

When there are multiple defendants, the plaintiff has the option of choosing the 
court of the domicile of any one of them.26 

In addition to the general rule granting jurisdiction to the courts of the domicile 
of the defendant, there also are alternative bases for jurisdiction, which vary 
according to the subject matter of the claim. 

With respect to tort actions, the plaintiff may elect to bring an action in the court 
in the place where the tort occurred or where the damage was suffered.27 French 
law makes a sharp distinction between contractual liability and tortious liability; 
generally, there is no option of pleading either one or the other and, in principle, 
one cannot plead both.28 

When an action is brought in contract, it may be filed with the court in the place 
where the goods were actually delivered or where the services were carried 
out.29 Choice-of-court provisions are valid in business transactions, provided 
that both parties reached an agreement in the capacity of merchants and that the 
relevant clause is unambiguous and contained in a document in which the party 
against whom it is used obliged itself,30 such as a signed written agreement or 
that party’s own general sales conditions. 

There are certain exceptions to these general rules. For example, in real estate 
property actions, the court where the property is located has exclusive jurisdiction,31 
while specific disputes over inheritance matters arising before division are within 
the exclusive jurisdiction of the court of the place of the opening of the estate.32 

In addition, urgent or provisional measures can be ordered by the juge des référés 
— that is, the chief judge of the relevant court, such as the Tribunal de Grande 
Instance (Tribunal Judicaire as of 1 January 2020) or the Tribunal de Commerce 
— who has jurisdiction over the place where the measures sought must be taken.33 
Likewise, problems encountered in the execution of a judgment or order may be 

 
24 H. Solus and R. Perrot, Droit judiciaire privé, Tome II, La compétence (Sirey, 1973), 

nos 254–260. 
25 Cass. com., 12 January 1988, Bull IV, 9. 
26 Code of Civil Procedure, art 42, para 2. 
27 Code of Civil Procedure, art 46. 
28 G. Cornu, ‘Le problème du cumul de la responsabilité contractuelle et de la responsabilité 

délictuelle’, Rapport du VIème congrès de droit comparé, Études de droit contemporain 
(1962), at pp 239 et seq. 

29 Code of Civil Procedure, art 46. 
30 Code of Civil Procedure, art 48. 
31 Code of Civil Procedure, art 44. 
32 Code of Civil Procedure, art 45. 
33 Cass. civ., 4 May 1910, S 1912, 1, 580; Cass. civ. 2ème, 16 May 1957: JCP, 1957, Ed 

G, IV, 94; Cass. civ. 2ème, 9 December 1976, Gaz Pal 1977, s 1, para 82. 
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brought before the court in the place where the debtor resides or where the 
execution is to be carried out.34 

Perhaps the strongest evidence that rules of territorial jurisdiction in France and 
in common law countries are based on very different concepts is that service of a 
summons is not a factor in establishing jurisdiction under French law, irrespective 
of whether or not there are sufficient contacts. Moreover, improper service can 
lead to the nullity of the service and of the procedure that follows, while having 
no consequence on the jurisdictional issue. 

International Jurisdiction of French Courts 

In General 

As a matter of principle, French rules of international jurisdiction are based on the 
rules described in the preceding sections, which are applicable in domestic 
cases. This principle was set down in 1955 by the Cour de Cassation, which 
‘extends the French rules of territorial jurisdiction internationally’.35 

Accordingly, as a general rule, the French courts will have jurisdiction if the 
defendant resides in France. Alternatively, in the absence of a valid choice-of-
forum clause in the contract, a claim arising out of a contract with respect to goods 
delivered or services performed in France may, at the plaintiff’s option, also 
be brought before the French courts. Tortious claims may likewise be filed 
with the French courts if the tort occurred or the injury was suffered in France. 

However, jurisdiction over disputes in international matters may be resolved in 
France when an international treaty applies, when a choice of forum provision 
establishes the jurisdiction of the French courts, or when a French citizen is a 
party to the dispute. 

International Conventions and European Regulations  

France is a party to many bilateral treaties on judicial cooperation and enforcement 
of judgments, which frequently contain rules on international jurisdiction. In 
addition, certain multilateral conventions grant or deny jurisdiction to French 
courts.36 The most important convention in this area was the European Community’s 
Brussels Convention of 27 September 1968 on jurisdiction and the enforcement of 
judgments in civil and commercial matters.37 

 
34 Law Number 91–650 of 9 July 1991. 
35 Primarily, the rules provided for by the Code of Civil Procedure, arts 42 to 48; Civ I, 

30 October 1962, Scheffel, D 1963.109, note Holleaux; Rev Crit Dr Int Privé 1963, 
387, note Francescakis; H. Batiffol and P. Lagarde, Droit international privé, Tome 2, 
7th ed (LGDJ, 1983), nos 673 et seq. 

36 Cass. civ., 16 April 1985, Bull. I, 104. 
37 The Brussels Convention initially came into force on 1 February 1973, among the first 

six Member States of the EC. However, the scope of application of this Convention 
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Another treaty extends the principles of the Brussels Convention to the members 
of the European Free Trade Association (EFTA): Austria, Finland, Iceland, 
Liechtenstein, Norway, Sweden, and Switzerland. The Lugano Convention came 
into force between France, the Netherlands, and Switzerland on 1 January 1992 
and on 1 February 1992 with Luxembourg. 

The drafters of the Brussels Convention wished to allow the free circulation of 
judgments within the European Community (EC),38 to facilitate enforcement of 
judgments and legal certainty between Member States. In 1997, the Council of the 
European Union (EU) initiated a simultaneous revision of the Brussels Convention 
and of the Lugano Convention of 1988, with the aim of fully harmonizing the 
two Conventions. 

Council Regulation (EC) Number 44/2001 of 22 December 2000 on jurisdiction 
and the recognition and enforcement of judgments in civil and commercial 
matters entered into force on l March 2002. It supersedes the Brussels 
Convention of 1968, which continues to apply with respect to those territories of 
EU countries that fall within its territorial scope and that are excluded from the 
Regulation pursuant to Article 299 of the Treaty establishing the European 
Community (EC Treaty).39 Since 1 July 2007, the provisions of Regulation 
Number 44/2001 have been extended to Denmark. Regulation Number 44/2001 
has now been replaced by Regulation (EU) Number 1215/2012 of the European 
Parliament and of the Council of 12 December 2012 on the jurisdiction and the 
recognition of judgments in civil and commercial matters which applies since 10 
January 2015.40 

Parallel to Regulation Number 44/2001 and with essentially the same content is 
the revised Lugano Convention, signed on 30 October 2007 between the EC, the 
Kingdom of Denmark, the Republic of Iceland, the Kingdom of Norway, and 
the Swiss Confederation, which entered into force for the EU, Denmark, and 
Norway on 1 January 2010, for Switzerland on 1 January 2011, and for Iceland 
on 1 May 2011. It replaces the Lugano Convention of 16 September 1988. 

The most important practical innovation relating to the revised Lugano 
Convention is the extension of its territorial scope of application to 11 new EU 
Member States (Bulgaria, Cyprus, the Czech Republic, Estonia, Hungary, 
Latvia, Lithuania, Malta, Romania, Slovakia, and Slovenia) that were not 
signatories to the 1988 Lugano Convention and to future Member States as from 
their EU accession date.  

 
has been widened with the entry of new members to the common market. Since then, 
its application has progressively been extended to all Member States. 

38 Remarkably, the Brussels Convention intended that it receives a uniform interpretation 
by the European Court of Justice (ECJ) so that differences of interpretation between the 
courts of the Contracting States could be resolved. 

39 The EC Treaty has been renamed the “Treaty on the Functioning of the European 
Union” (TFEU). 

40 Regulation Number 1215/2012, art 66. 
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Regulation Number 44/2001, Regulation Number 1215/2012, and the revised 
Lugano Convention only apply in civil and commercial matters and therefore do 
not extend to revenue, customs, or administrative matters, or to legal capacity, 
matrimonial matters, succession, bankruptcy, social security, and arbitration.41 

Regulation Number 1215/2012 and the revised Lugano Conventions provide 
rules of international jurisdiction that are substituted for the national rules when 
a defendant is domiciled in an EU Member State or in one of the Contracting 
States. 

As a general rule, with the exception of certain instances discussed below, 
jurisdiction lies with the courts of the Member State or Contracting State in 
which the defendant is domiciled.42 

However, a defendant domiciled in a Member State or Contracting State also 
may be sued in another Member State or Contracting State, at the plaintiff’s 
option, based on a close connection between the court and the action or in order 
to facilitate the sound administration of justice. Thus, in a contractual matter, the 
plaintiff may choose to sue the defendant before the court: 

‘[…] for the place of performance of the obligation in question’ which is 
defined, ‘in the case of the sale of goods, as the place in a Member State 
where, under the contract, the goods were delivered or should have been 
delivered’ and ‘in the case of the provision of services, the place in a 
Member State where, under the contract, the services were provided or 
should have been provided.’43  

However, in relation to insurance, consumer, and employment contracts, the 
weaker party is protected by rules of jurisdiction more favorable to its interests 
than the general rule.44 

In the case of a claim based on a tort, the plaintiff may choose to sue the 
defendant before the court of the place where the harmful event occurred.45 
According to the European Court of Justice (ECJ), when an act causing damage 
is carried out in one Member State but the injury occurs in another, the plaintiff 
may bring his action before the courts of either country.46 

 
41 Regulation Number 1215/2012, art 1; Revised Lugano Convention, art 1. 
42 Regulation Number 1215/2012, art 4; Revised Lugano Convention, art 2. This rule is 

similar to that provided by the Code of Civil Procedure, art 42. 
43 Regulation Number 1215/2012, art 7(1); see also similar terms of Revised Lugano 

Convention, art 5(1).  
44 Regulation Number 1215/2012, section 3 (arts 10−16), section 4 (arts 17−19) and 

Section 5 (arts 20−23); Revised Lugano Convention, section 3 (art. 8−14), section 4 
(arts 15−17), and section 5 (arts 18−21). 

45 Regulation Number 1215/2012, art 7(2); Revised Lugano Convention, art 5(3). 
46 Mines de Potasse d’Alsace; ECJ decision of 30 November 1976, D 1977.613, note 

Droz; Cass. civ., 8 January 1991, Bull. I, 4. 
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Choice of Forum Provisions 

Subject to the exclusive grounds of jurisdiction laid down by their respective 
specific provisions,47 Regulation Number 1215/2012 and the revised Lugano 
Convention give effect to clauses through which the parties to a contract other 
than an insurance, consumer, or employment contract agree to give jurisdiction 
to a court of their choice. 

However, while the revised Lugano Convention requires that at least one of the 
parties be domiciled in the EU, the condition has been lifted by Regulation 
1215/2012, in which Article 25(1) states that it applies to the parties’ choice 
“regardless of their domicile”. 

The effectiveness of choice of courts agreements under Regulation Number 
1215/2012 is further enhanced as it gives priority to the chosen court to decide 
on its jurisdiction, regardless of whether it is first or second seized. As a 
consequence, any court other than the one chosen by the parties should stay 
proceedings until the elected court has established or declined its jurisdiction. 
Regulation Number 1215/2012 further provides that the substantive validity of 
the choice of forum clause is governed by the laws of the Member State the 
courts of which are elected by the parties. 

When there is such an agreement, Article 25 of Regulation Number 1215/2015 
and Article 23 of the revised Lugano Convention provide, first, that the courts of 
the Contracting State selected by the parties have jurisdiction (without any 
discretionary power to refuse jurisdiction) and, second, that such jurisdiction is 
exclusive (ie, courts of the other Member State or Contracting States are deprived 
of jurisdiction). 

For an agreement to come within the scope of these provisions, two requirements 
must be satisfied: first, the parties must have agreed that the courts of a Member 
State or Contracting State are to have jurisdiction to settle any disputes which 
have arisen or which may arise between them in connection with a particular 
legal relationship; second, the agreement must satisfy certain requirements. 

These requirements are that the agreement must either be in writing or evidenced in 
writing, or must be in a form that accords with practices which the parties have 
established between themselves. In the case of international trade or commerce, 
the agreement must be in a form which accords with custom or use of which the 
parties are or ought to have been aware and which is widely known to and regularly 
observed by parties to contracts of the type involved in that particular trade or 
commercial activity.48 

 
47 Regulation Number 1215/2012, art 24; Revised Lugano Convention, art 22.  
48 This would be the case in relation to a clause appearing on the reverse side of a bill of 

lading, Cass. com. 23 September 2014, no 13-19.108, JDI 2015. 135, case note C. Legros. 
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The European Union is also a party to the Hague Convention of 30 June 2005 on 
Choice of Court Agreements49 which governs the recognition and enforcement 
of judgments in disputes arising from transactions in which the parties have 
elected to submit their dispute exclusively to a court of their choice. 

The Hague Convention which entered into force on 1 October 2015 is limited in 
its territorial scope to the Member States of the EU (except Denmark) and Mexico 
as well as its material scope as it does not apply to consumer and employment 
contracts50 nor to a number of other matters, such as arbitration and related 
proceedings, legal capacity of a natural person, maintenance obligations and other 
family law matters, the carriage of passengers or goods, marine pollution, 
competition matters, the validity of intellectual property rights, and the like. 

Jurisdiction Based on French Nationality 

A party to litigation who is of French nationality enjoys a jurisdictional privilege 
granted by Articles 14 and 15 of the Civil Code, by which he may bring a suit 
before a French court, whatever the nationality of the defendant,51 and may demand 
to be sued before a French court, whatever the circumstances.52 

The jurisdiction of a French court based on these provisions can be relied upon 
with respect to any type of legal action, although Articles 14 and 15 of the Civil 
Code only expressly refer to ‘contractual obligations’.53 However, these 
jurisdictional bases are not available when a French court already has jurisdiction 
under another criterion.54 Articles 14 and 15 of the Civil Code were construed to 
grant French courts exclusive jurisdiction solely because of the French citizenship 
of a party. 

The Cour de Cassation has, however, recently held that Article 15 of the Civil 
Code only provides for the optional jurisdiction of French courts. Indeed, in a 
2006 decision, it found that a French defendant can no longer challenge the 
recognition and enforcement of a decision rendered against him abroad on the 
ground that French courts have exclusive jurisdiction pursuant to Article 15 of 
the Civil Code.55 The Schuman case of 16 December 2009 has extended this 
solution to Article 14 of the Civil Code.56  

 
49 Council Decision 2014/887/EU of 4 December 2014 on the approval, on behalf of the 

European Union, of the Hague Convention of 30 June 2005 on Choice of Court 
Agreements. All EU countries (except Denmark) are bound by the Hague Convention.  

50 In addition, when ratifying the Hague Convention on 11 June 2015, the EU declared 
that it will not apply the convention to certain insurance matters. 

51 Civil Code, art 14. 
52 Civil Code, art 15. 
53 Cass. civ., 22 April and 17 November 1981, JCP 82, II–19920. 
54 Cass. civ., 19 November 1985, JCP 1987, II–20810, note Courbe. 
55 Cass. 1re civ., 23 May 2006, Prieur: JurisData Number 2006-033606; Bull. civ. 2006, 

I, Number 254; JCP G 2006, II, 10134, note P. Callé; JDI 2006, 1377, note C. Chalas; 
D.2006, inf. rap. P.1561, obs. I. Gallmeister, at p 1880; Rev Crit Dr Int Privé 2006, 
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Furthermore, international conventions such as the Brussels Convention and the 
Lugano Conventions often provide for the exclusion of such jurisdictional 
privileges. Thus, Article 5 of Regulation Number 1215/2015 and Article 3 of the 
Lugano Convention specifically set aside Articles 14 and 15 of the Civil Code. 

Ascertaining Applicable Law 

Regional (European Union) Law 

As the European Community (EC) progressed toward a single market and became 
the European Union (EU), EU law has become increasingly important. EU 
legislation, by way of regulations, directives, decisions, and conventions, prevails 
over the domestic laws of the Member States even if such laws are enacted 
subsequent to EU legislation. The ECJ has clearly stated that every national 
court must apply EU law in its entirety and set aside any provision of national 
law conflicting with EU legislation.57 

The Cour de Cassation rapidly complied with the doctrine of supremacy of EU 
law,58 while the Conseil d’Etat has followed the ECJ case law much later,59 after 
a long period of resistance.60 The efficacy of EU law is strengthened by the so-
called ‘direct effect doctrine’, under which citizens may invoke its provisions in 
the courts of Member States.61 

The combination of these two doctrines is of great importance for companies 
doing business in the EU, as the prime responsibility for applying European Union 
legislation rests with the Member States, which must not only enact the necessary 
transposition measures, but also ensure compliance. Businesses and individuals 
suffering from obstacles resulting from national legislation (such as trade barriers) 
and protectionist practices or behavior from competitors may either complain to 
the European Commission or initiate proceedings before French courts. 

 
870, note H. Gaudemet-Tallon; B. Ancel and Y. Lequette, Grands arrêts de la 
jurisprudence française de droit international privé, D.2006, 5th ed, no 87, at p. 755. 

56 Cass. 1re civ., 16 December 2009, Number 08-20.305: JurisData Number 2009-
050868; LPA Number 63, 18, note J. Massip; JCP G 2010 nos 8, 217, note A. Devers.  

57 Case 106/77, Administrazione delle Finanze dello Stato v Simmenthal (1978) 
European Community Reports, 629. 

58 Administration de Douanes v Société Cafés‚ Jacques Vabre (1975) Common Market 
Law Reports, 367. 

59 Alitalia case, 3 February 1989, RJF 3/89 Number 299; Nicolo case, 20 October 1989, 
RJF11/89 Number 1266; J.V. Louis, L’ordre juridique communautaire, Collection 
Perspectives Européennes, 6th ed (Luxembourg, 1993), at p 188. 

60 For example, Syndicat Général de Fabricants des Semoules de France (1970), 
Common Market Law Reports, 395. 

61 For the first time, in case 26/62, Van Gend en Loos v Nederlandse Administratie der 
Belastingen (1963) European Community Reports, 1, in relation to the possibility for 
a company to rely on a provision of the EC Treaty. In its subsequent case law, the 
European Court of Justice has extended its direct effect doctrine to secondary Community 
law. 
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However, private persons cannot directly invoke those provisions of EU law that 
leave certain discretion to Member States. This restriction is important for EU 
directives, the EU’s most popular legal instrument.62 To achieve a single market 
in areas not subject to European Union policy, several hundred directives have 
been passed in order to harmonize the different national laws concerning a 
certain product or problem.63 

A directive is only binding on a Member State in terms of the result to be 
achieved. It leaves the choice of form and methods to the national authorities.64 It 
is not directly applicable, except against the Member State and State authorities 
or entities in certain circumstances. 

Conflict of Laws  

In General 

Except for scattered substantive statutes, which include provisions as to the 
scope of their application in international matters, French rules relating to the 
conflict of laws are found in several international conventions and in case law. 

When dealing with international situations, French courts are now required to 
consider the issue of the applicable law.65 Nevertheless, parties may generally 
ignore the problem of the conflict of laws and instead accept the application of 
French law.66 

Law Applicable to Contracts 

With respect to an international contract for the sale of goods, a French court will 
rely on the rules provided for by the Hague Convention on the Law Applicable to 
Contracts for the International Sale of Goods of 15 June 1955, which was ratified 
by eight countries, including France.67 This is irrespective of whether the other 
party involved is from a country which is a signatory to the Hague Convention, 
as no reciprocity is required for the Hague Convention to apply. In the absence 
of a choice-of-law provision in the contract, the law of the country where the 
seller is domiciled applies as a result of the Hague Convention.68 

 
62 For example, the vast majority of the legislative acts of the 1992 Single Market 

program are directives. 
63 The impact of one of these directives is discussed in P. Thieffry, S. Van Doorn, and S. 

Lowe, ‘Strict Product Liability in the EEC: Implementation, Practice, and Impact on 
United States Manufacturers of Directive 85/374’, Tort and Insurance Law Journal, 
Volume 25, Number 1 (Fall 1989), at p 65. 

64 Treaty on the Functioning of the European Union (TFEU), art 288. 
65 Decisions of the Cour de Cassation of 11 October 1988 and 18 October 1988, Rev Crit Dr 

Int Privé 1989, 368; Clunet 1989, 349, note Alexandre; JCP, 1989, II–21327, note Courbe. 
66 Civ., 4 December 1990, Rev Crit Dr Int Privé 1991, 558, note Niboyet-Hoegy. 
67 The others being Switzerland, Italy, Sweden, Norway, Denmark, Finland, and Nigeria. 
68 The  exceptions  to and examples of the practical application of the Hague Convention 

of 15 June 1955 are provided in J. Thieffry and C. Granier, ‘La Vente Internationale’, 
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France has not ratified the more recent Convention on the Law Applicable to 
Contracts for the International Sale of Goods concluded at The Hague on 
22 December 1986.69 

The Rome Convention on the Law Applicable to Contractual Obligations of 
19 June 1980 has a broader scope of application. An EC Convention,70 it does 
not require reciprocity for its provisions to apply. 

Regulation (EC) 593/2008 of the European Parliament and of the Council of 
17 June 2008 on the law applicable to contractual obligations (Rome I) replaced 
the Rome Convention, transforming it into a Community instrument and, at the 
same time, modernizing it. It entered into force on 24 July 2008. The Rome I 
Regulation applies to contracts that were concluded as of 17 December 2009. 

The Rome I Regulation does not apply to a number of matters, such as questions 
involving the status or legal capacity of natural persons, contractual obligations 
relating to wills and succession, rights in property arising out of a matrimonial 
relationship, obligations arising under commercial papers that derive from their 
negotiable character, trusts, arbitration agreements, choice of court agreements, 
dealings that occur before a contract is concluded, and questions of company 
law. 

The main principle of the Rome I Regulation gives effect to the parties’ choice 
as to the law applicable to their contract, whether or not the law chosen is that of 
a Member State,71 on the condition that this choice is either expressed in the 
contract or appears as a clear result of the terms of the contract or the 
circumstances of the case. The parties’ choice may apply to only a part or the 
whole of the contract. 

Article 4 of the Rome I Regulation provides for specific rules to be applied in 
the absence of a choice of law, depending on the type of contract. 

Article 4(a) provides that ‘a contract for the sale of goods shall be governed by 
the law of the country where the seller has his habitual residence’, and Article 
4(b) states: ‘a contract for the provision of services will be governed by the law 
of the country where the service provider has his habitual residence’. The 
reference to ‘the law of the country with which it is the most closely connected’ 
in Article 4(1) of the Rome Convention no longer exists. 

In addition, there are still specific rules for various types of contracts, notably 
for those contracts entered into with consumers or for individual employment 

 
Le Nouveau Droit De La Vente Internationale: La Convention De Vienne Du 11 Avril 
1980 (5 CJFE, 1987), at p 196. 

69 The Hague Convention of 1986 is not in force and was only ratified by Argentina and 
the Republic of Moldova. 

70 The Convention entered into force on 1 April 1991, following the ratification on 22 
January 1991 by the United Kingdom, which followed that of France, Italy, Denmark, 
Luxembourg, West Germany, and Belgium. 

71 Rome I Regulation, arts 2 and 3. 
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contracts.72 The Rome I Regulation also reserves the possibility of giving 
effect to: 

‘[...] overriding mandatory provisions of the law of the country where the 
obligations arising out of the contract have to be or have been performed, in 
so far as those overriding mandatory provisions render the performance of 
the contract unlawful.’73 

Under Article 25, the Rome I Regulation will prevail over conventions concluded 
exclusively between two or more Member States, insofar as such conventions 
concern matters governed by the Regulation. However, Article 25 also provides: 

‘This Regulation shall not prejudice the application of international conventions 
to which one or more Member States are parties at the time when this 
Regulation is adopted and which lay down conflict-of-law rules relating to 
contractual obligations.’ 

Conflict of Laws in Tort Actions 

French courts determine tortious liability according to the law of the place where 
the tort was committed. This is either the law of the place where the act itself 
was committed or where the damage was suffered.74 

French courts are bound by the two Hague Conventions that deal specifically 
with tortious liability and which incorporate the principle of applying the lex loci 
delicti commissi: the Hague Convention on the Law Applicable to Traffic 
Accidents of 4 May 1971 and the Hague Convention on the Law Applicable to 
Products Liability of 2 October 1973. 

The Hague Convention on the Law Applicable to Traffic Accidents maintains 
that the applicable law is that of the country where the accident occurred. 
Nonetheless, in order to account for unforeseeable consequences of the accident, 
some exceptions favor the law of the country in which the vehicle involved is 
registered. 

The Hague Convention on the Law Applicable to Products Liability also provides 
for the application of the law of the place where the harmful act occurred, but 
only insofar as it does not conflict with the law of the country where the victim 
resides or where the product was acquired. The law of the country where the 
victim resides will prevail if the defendant also resides in or the product was 
acquired in that same country. In the absence of these factors, the Convention 
provides that the law of the defendant’s principal place of business should apply, 

 
72 Rome I Regulation, arts 6 and 8. 
73 Rome I Regulation, art 9. The Paris Court of Appeal thus considered that, according 

to such provision, the US law of embargo against Iran was not a just cause for the 
French subsidiary of a US company for unilaterally terminating the contract it had 
entered into with an Iranian company which was performed in Iran and subject to 
French law (Paris, 25 February 2015, no 12/23757).  

74 H. Battifol and P. Lagarde, Droit international prive, 7th ed (Paris, LGDJ, 1981), no 561.  



FRA-16 INTERNATIONAL CIVIL PROCEDURE 

(Release 8 – 2019) 

although it does allow the victim to opt for the law of the place where the 
harmful event occurred. 

Regulation (EC) 864/2007 of the European Parliament and of the Council of 
11 July 2007 on the law applicable to non-contractual obligations (Rome II) came 
into force on 20 August 2007 and has been applicable since 11 January 2009 in 
all Member States, except Denmark. 

As a general rule, and in order of priority, the law applicable is the law of the 
country where the damage occurs, or the law of the country where both parties 
were primarily living or had their principal place of business when the damage 
occurred, or the law of the country with which the case is manifestly more 
closely connected than the other countries.75 It authorizes the parties to choose, 
by mutual agreement, the law that will be applicable to their obligation.76 Specific 
rules are provided for in certain domains, such as product liability and intellectual 
property.77 

Like the Rome I Regulation on the law applicable to contractual obligations 
between Member States, the Rome II Regulation overrides conventions concluded 
exclusively between Member States to the extent that these concern the matters 
it covers. However, the Rome II Regulation does not affect the application of 
international conventions governing non-contractual obligations to which one or 
more Member States are parties. 

Other Rules on Conflict of Laws 

Aside from the principal rules on conflict of laws already discussed, there are a 
great many others. For example, property rights are governed by the law of the 
place where the goods are located, while corporate matters are to be settled 
according to the laws of the country where the corporation has its headquarters. 
Intellectual and industrial property rights are territorial; hence French courts 
apply French law to such rights if they are acquired in France. 

Commencing Action 

Legal Standing to Sue 

In General 

Certain preventative or anticipated claims, such as those for a declaratory 
judgment, are rejected because the court is asked to give an immediate decision 
on the existence, the validity, or the contents of a legal situation, independent from 
any actual damage caused. A plaintiff must justify an interest in the litigation and 
this interest must be legitimate. Article 31 of the Code of Civil Procedure states: 

 
75 Rome II Regulation, art 4. 
76 Rome II Regulation, art 14. 
77 Rome II Regulation, arts 5 and 8.  
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‘The right to claim in court is open to all those who have a legitimate 
interest in the success or failure of a claim, with the exception of those 
cases for which the law only grants to a certain group of people the right to 
raise or defend a claim or the right to defend a certain interest.’ 

In addition, the plaintiff’s interest must be positive and concrete, existing and 
current,78 and personal and direct.79 These requirements have generated an 
abundance of case law and scholarly arguments regarding the admissibility of 
actions brought, for example, by unions and associations to defend interests that 
are collective in nature.80 
Statutes recognize the right of professional unions to defend the common 
interests of a particular profession and the right of certain associations to seek 
enforcement of the class interests which they represent. An example of this 
recognition is Article 8 of Law Number 92–60 of 18 January 1992,81 which 
enhanced consumer protection by providing that when several consumers have 
suffered individual harm from a single business, an approved and nationally 
recognized consumer organization can bring an action for damages on their 
behalf, provided it is authorized in writing by at least two of the consumers 
concerned and such authorization is not obtained by public announcements of 
any kind. 
Although associations can only file a lawsuit when the law provides for it, courts 
have broadly interpreted the conditions of admissibility of ‘class’ actions 
brought by both associations in the absence of a statutory authorization and 
associations which have statutory authorization.82 Indeed, the Cour de Cassation 
held that: 

‘. . . even absent a statutory authorization and when there is no express 
provision in the bylaws as to legal actions, an association may bring an 
action on behalf of class interests as long as they fall within the scope of its 
purpose.’83 

However, the so-called Hamon Law84 provides for some kind of a class action to 
the benefit of accredited non-profit organizations which may act in court on 
behalf of a group of consumers for their claims in relation to sales of goods or 
provision of services or claims arising out of anticompetitive practices. 

 
78 H. Solus and R. Perrot, Droit Judiciaire Prive, Tome I (Paris, 1961−1991), no 223. 
79 J. Vincent and S. Guinchard, Procédure Civile (Précis Dalloz, 1991), no 28. 
80 A comparison with ‘class actions’ allowed under American law is provided in P. 

Thieffry, ‘Quelques aspects comparés de la procédure civile en France et aux Etats-
Unis’, Rev Int. Drt. Comp. (1984), at p 783. 

81 Law Number 92–60 of 18 January 1992, Journal Officiel, 21 January 1992, at p 968. 
82 Cass. 1ère civ., 25 March 2010, no 09-12678. 
83 Cass. 1ère civ., 18 September 2008, no 06-22.038: JurisData Number 2008-045004. 
84 Law Number 2014-344 of 17 March 2014 related to consumption, Journal Officiel, 

18 March 2014. 
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Scope of Res Judicata  

The general rule is that a plaintiff who has brought an action against a defendant 
and obtained a valid final judgment is barred by res judicata from bringing 
another action against the same defendant when there is an identical subject 
matter at suit, an identical cause at suit, and identical parties to the action. 

The identical cause at suit has been interpreted in the Cesareo case, which decided 
that a plaintiff was barred by res judicata from bringing another action against 
the same defendant even though it was on a different legal ground.85 

Principle of ‘Concentration de Moyens’ 

Within the scope of res judicata and pursuant to the principle of concentration 
des moyens laid down by the Cour de Cassation, a plaintiff is to state all the 
legal grounds of its claim at first instance.86 Likewise, a defendant is to raise all 
the legal grounds for the dismissal of the claim.87  

This case law triggered a wave of criticism from scholars because it places the 
responsibility of stating the legal grounds on the parties and, above all, their 
attorneys.  

Complaint 

A lawsuit is commenced by notifying the other party of the claim through the service 
of a writ of summons, generally referred to as an assignation. Nevertheless, 
certain types of proceedings as well as actions in certain specialized courts, for 
example, the Conseil de Prud’hommes, the Tribunal Paritaire des Baux Ruraux, 
or the Tribunal d’Instance, are introduced by a simple application filed with the 
court office (requête). 

Whether an assignation or a requête, the initial pleading has a broader purpose 
than the simple initial pleadings used in the United States. Generally, it is an 
initial statement of the case, both in fact and in law, and contains the plaintiff’s 
arguments at this initial stage. The initial pleading must be sufficiently complete 
to enable the defendant to respond. 

Service is performed by an authorized process server, who has the status of a 
sworn court office (huissier).88 If the defendant is to be served abroad, the 
service is addressed to the public prosecutor’s office and done through 
diplomatic channels,89 unless service is governed by an international convention 

 
85 Cass. ass. plén., 7 July 2006, no 04-10.672: JurisData Number 2006-034519; Bull. inf. 

Cass., 15 October 2006. 
86 Cass. ass. plén., 7 July 2006, no 04-10.672: JurisData Number 2006-034519; Bull. inf. 

Cass., 15 October 2006. 
87 Cass. com., 20 February 2007, no 05-18.322: JurisData Number 2007-037687; Bull. 

civ. 2007, IV, no 49.  
88 Code of Civil Procedure, art 55. 
89 Code of Civil Procedure, art 684. 
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or a European regulation which allows a process server to serve the writ directly 
on the party concerned. Alternative methods of service are provided in international 
treaties, such as the Hague Convention on the Service of Process, and European 
Regulation (EC) Number 1393/2007 of 13 November 2007 on the service in the 
Member States of judicial and extrajudicial documents in civil or commercial 
matters. 

The writ of summons must be written in French and must contain the details of 
the plaintiff, the process server who serves the writ, the defendant, the court in 
which the claim is brought, the subject matter of the claim, a summary of the 
legal arguments, and a warning as to the consequences of failing to appear at the 
hearing. If this information does not appear, the writ may be deemed invalid. 

In addition, since 1 April 2015, pursuant to Articles 56 and 58 of the Code of 
Civil Procedure, except when justified by an emergency or the relevant matter 
specifically when public policy is at stake, the writ of summons or the application 
must indicate the steps taken for reaching an amicable settlement of the dispute. 
Otherwise, the court may offer the parties to resort to a court-assisted conciliation 
or a mediation90 which is to delay the proceedings by several months. 

The assignation must specify the documents on which the plaintiff intends to 
rely at the time of its drafting; although most of these will be served on the 
defendant at a later stage, they nevertheless need to be enumerated in a list 
attached to the writ. However, some expedited proceedings available in cases of 
urgency require that all the documents be served upon the defendant with the 
assignation. In addition, certain statements and formalities are required, depending 
on the nature or the object of the litigation.91 The service of a summons normally 
stays the operation of the applicable statute of limitations for the duration of the 
litigation.92 

Other Pleadings 

An important part of French civil practice is the exchange of pleadings, known 
as conclusions. 

Time limits for such an exchange vary depending on the complexity of the case, 
its possible urgency, and the caseload of the particular court. The plaintiff is 
supposed to have already stated his case in the assignation or requête, the initial 
pleading that was served at the beginning of the case. He should then produce 
the documents he intends to rely on, so that the defendant can respond by 
serving a defense in the form of conclusions en réponse (conclusions in response). 

 
90 Code of Civil Procedure, art 127.   
91 H. Solus and R. Perrot, ‘Droit judiciaire privé’, Tome III, Procédure de première 

instance (Paris, Sirey-Dalloz, 1991), nos 143 et seq. 
92 Most civil actions have a limitation period of five years (Civil Code, art 2224); 

obligations arising out of business transactions have a five-year limitation period as 
well (Commercial Code, art L110-4), and there are other shorter limitation periods in 
special areas. 
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In return, the plaintiff will normally respond by serving conclusions en réplique 
(a reply to the defense). Even if the assignation sets out the plaintiff’s claim, the 
absence of strict time limits allows the plaintiff to file amended pleadings and 
replies in the Tribunal de Grande instance (Tribunal Judicaire as of 1 January 
2020), at least until a closing order is issued (ordonnance de cloture) or in time 
to allow the other party to respond and prepare for the hearing. 

This marks the end of the investigatory phase of the proceedings. Pleadings filed 
and documents produced after this time must be declared inadmissible by the 
court,93 unless it is found necessary to revoke the closure of pleadings and/or to 
postpone the date set for the hearing to allow the other party to comment or respond. 

While the lack of subject matter jurisdiction can be raised sua sponte in certain 
cases by the judge at any time during the proceedings,94 objections in this respect 
made by the defendant must normally be made at the same time that the other 
procedural objections are raised and before any defense on the merits is served, 
after which such objections would be waived95 — similar to ‘affirmative defenses’ 
in United States litigation. 

Incidental claims may be raised at any time and are generally made in the 
pleadings,96 as in the case of additional claims by which a party modifies its 
initial claims,97 and in the case of counterclaims by which the original defendant 
sets forth a claim against the plaintiff.98 Joinder of parties may be voluntary or 
involuntary.99 In the case of an impleader, the third-party defendant is served 
with a writ of summons.100 

Obtaining Information Prior to Trial 

In General 

There is no such institution as pre-trial discovery in French civil litigation. 
Depositions, interrogatories, and the like are unheard of.  

Not only is discovery totally unknown, as in many other civil law systems, but 
France also has reacted strongly to common-law-type pre-trial discovery by 
adopting a so-called ‘blocking statute’, which prohibits the supply of information 
for the purpose of participating in pre-trial discovery.101 Article 1 of Law 
Number 82–538 states:  

 
93 Code of Civil Procedure, art 783. 
94 Code of Civil Procedure, art 92. 
95 Code of Civil Procedure, art 74. 
96 Code of Civil Procedure, art 68. 
97 Code of Civil Procedure, art 65. 
98 Code of Civil Procedure, art 64. 
99 Code of Civil Procedure, art 66. 
100 Code of Civil Procedure, art 68. 
101 Law Number 82–538 of 16 July 1980, Journal Officiel 1799. A translation of the law 

appears in Société Nationale Industrielle Aérospatiale v United States District Court, 
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‘Subject to international treaties and agreements, all persons are proscribed 
from asking for, searching, or communicating by writing, orally, or in any 
other form, documents or information of an economic, commercial, 
industrial, financial, or technical nature meant for the establishment of 
evidence in a foreign jurisdictional or administrative proceeding or in 
relation thereof.’ 

The principal devices that can be used in certain respects as substitutes for pre-
trial discovery are document production and expert investigations by court-
appointed experts. 

Document Production 

Prior to a hearing on the merits, the parties must exchange the documents on 
which they respectively intend to rely, so that each has the opportunity to 
analyze and elaborate on the other’s evidence. Such document production must 
be spontaneous.102 

In addition, parties have the legal right to request the court to order the production 
of a document held by the other party or even by a third party. However, the 
requesting party must be aware of the existence of such a document so that it 
may claim that it intends to rely on it.103 Therefore, in practice, this right is exercised 
only for particularly important documents and is very rarely recognized by the 
courts. In fact, besides the mandatory spontaneous production of documents by a 
party, most document production occurs in the framework of the investigations 
carried out by court-appointed experts. 

Court-Appointed Experts 

Expert evidence is not given by experts hired by the parties, but by neutral 
court-appointed experts. While parties are at liberty to appoint consultants to 
assist them in the analysis, development, or presentation of their cases either to 
the court or to the court-appointed expert, this is not provided for by French law. 
A court is empowered to choose any person to carry out the duties of taking 
notice of certain facts, giving an opinion to the court, or providing the court with 
expert findings.104 

As a general rule, investigations can only be ordered with respect to a fact that 
cannot be proved by the party that makes the allegation. Under no circumstances 
can court orders investigative measures to alleviate a party’s burden of proof.105 

 
107 SCt 2542 (1987). A general discussion is provided in V. Mercier and D.D. 
McKenney, ‘Taking Evidence in France for Use in US Litigation’, 2 Tul J Int LComp 
L 91 (Spring 1994). 

102 Code of Civil Procedure, arts 132−137. 
103 Code of Civil Procedure, arts 138−141. 
104 Code of Civil Procedure, art 232. 
105 Code of Civil Procedure, art 146. 
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Usually, an expert is appointed to carry out all three of the tasks (noting certain 
facts and providing the court with an opinion and with expert findings). The 
courts establish lists of experts in various technical areas, whom they usually 
appoint. Once appointed, the expert receives an advance on his fees, the amount 
of which is set by the court. The expert is empowered to require production by 
the parties of any documents he deems necessary to discharge his duties, and the 
court will order such production if necessary or authorize the expert to deliver 
his/her report as is.106 

The investigations of the court-appointed expert are said to be inquisitorial. This 
means that the expert must hear and take into consideration the observations of 
all the parties involved,107 and must remain independent from the parties. Ex-
parte meetings or other contact with any party are forbidden. Any contact must 
be in the presence of all the parties or their counsel. 

Expert testimony is normally given to the court in the form of a written report, 
although the court may authorize the expert to provide oral testimony at the 
hearing.108 In practice, the court will sometimes request the expert to attend the 
hearing in order to answer questions or elaborate on the findings summarized in 
his report. While the court is never bound by the expert’s findings, it does not 
usually have the information necessary to disregard them and therefore normally 
follows them. The court may, sua sponte or at a party’s request, order any 
investigation it deems proper109 in order to preserve or establish facts.110 

It is possible to seek in court the appointment of an expert prior to and even 
without subsequently initiating a lawsuit. In practice, this possibility is widely 
used by potential litigants who take this opportunity to establish facts or obtain 
expert evidence that might become decisive in later litigation.111 Such an order 
can be obtained in an expedited procedure known as référé,112 although there is 
no requirement that any urgency or a serious dispute as to the right involved be 
shown at that stage. 

Interim Protection of Assets Pending Trial 

There are two kinds of provisional attachments: conservatory seizures (saisies 
conservatoires) and judicial securities (sûretés judiciaires).113 Conservatory 
seizures may be used against movable assets, while judicial securities may be 
used against real property. 

 
106 Code of Civil Procedure, art 275. 
107 Code of Civil Procedure, art 276. 
108 Code of Civil Procedure, art 282. 
109 Code of Civil Procedure, art 143. 
110 Code of Civil Procedure, art 145. 
111 Code of Civil Procedure, art 145. 
112 Discussed in ‘Summary Proceedings for Provisional Orders’, below. 
113 This is as a result of the reform of execution proceedings introduced by Law Number 

91-650 of 9 July 1991 and its implementing Decree Number 92–750 of 31 July 1992. 
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Conservatory seizures may be authorized by the juge de l’exécution when the 
claim appears to be well founded and there are circumstances that might threaten 
the recovery of the debt.114 Judicial seizures have the effect of entitling the creditor 
to a right over the assets, which is enforceable against third parties after registration 
and/or notification. Although the debtor may still be able to sell the assets, the 
creditor is entitled to receive part of the sale price.115 

In specific situations, a creditor does not even need to apply to court for an 
attachment — for example, when he holds an enforceable judgment, a bill of 
exchange, a promissory note, checks, or a debt for unpaid rent. In other instances, 
the creditor must file an ex parte application with the juge de l’exécution to be 
authorized to proceed with the attachment. 

Strict deadlines apply. If the creditor proceeds to the attachment without an 
order, on the basis of an executory title, he must file the appropriate proceedings 
within one month of obtaining this title. When a court order was issued, the 
attachment must be affected within three months of its issuance. 

Writs of execution for liens and mortgages also may be ordered by the court at a 
creditor’s request. Their conditions are usually similar to those for attachment, 
although they also may be granted on the basis of stocks or transferable securities. 
There are strict requirements relating to publication. 

Summary Judgments 

In General 

There is no procedural equivalent to a common law summary judgment. This 
may be because it would be of little further advantage in a system without jury 
trials. Nevertheless, certain proceedings are expedited, such as requests for an 
order to pay a debt and requests for provisional orders. 

Request for Order to Pay Debt 

The procedure known as injonction de payer allows a creditor of a determined 
sum of money to obtain within a short period of time (generally not exceeding 
four weeks) an order obliging the debtor to pay. This is available primarily in the 
case of debts based on contract, such as liquidated damages, or on commercial 
papers that have been issued, accepted, or endorsed by the debtor.116 

Depending on whether the debt is civil or commercial, the requête is filed with 
either the President of Tribunal d’Instance within the threshold of the court’s 
usual jurisdiction (as of 1 January 2020 Tribunal Judicaire or the Chambre de 
proximité)117 or the Président du Tribunal de Commerce. The proceedings are ex 

 
114 Law Number 91-650, art 67. 
115 Law Number 91-650, art 79. 
116 Code of Civil Procedure, arts 1405−1424. 
117 Code of Civil Procedure, art 1406. 
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parte from the granting of the order to its service on the debtor, which must be 
effected within six months.118 It will only become adversarial if the debtor files 
an opposition with the clerk of the court within one month from service of the 
order on him.119 

An opposition is the only way a debtor may challenge the order and gives rise to a 
full adversarial adjudication, which ends with the issuance of a judgment.120 If, 
however, the debtor does not file an opposition within the one-month period 
starting from the date of service of the order, the creditor requests the clerk to 
mark the order accordingly, and it then becomes executory, without any possibility 
of appeal.121 

Summary Proceedings for Provisional Orders 

An increasing number of proceedings are filed to obtain fast provisional orders, 
called ordonnances de référé (or référé). The primary purpose of this procedure 
is to speed up the issuance of the order when no serious objection to the claims is 
made or when it is justified by the existence of a dispute.122 

Even in the case of a serious objection to the claim, an order may be issued to 
prevent irreparable harm or to stop an obviously illicit trouble. When the obligation 
cannot be seriously challenged, the payment of provisional compensation or 
strict performance may be ordered.123 The appointment of an expert and other 
investigatory measures also may be ordered in référé proceedings.124 

A référé is commenced by serving a writ of summons (assignation) on the other 
party and it is thus an adversarial proceeding. The président of both the Tribunal 
de Grande Instance (Tribunal Judicaire as of 1 January 2020) and the Tribunal 
de Commerce have jurisdiction with respect to référé. Hearings are normally 
very brief — a few minutes at the most — and sometimes they take place soon 
after service of the summons. 

Other expedited proceedings include default judgments and the more frequent 
‘judgments deemed adversarial’.125  

Default judgments are strictly reserved for instances when the defendant has not 
been served in person and when the judgment cannot be appealed.126 Either event 
gives rise to a possibility of avoiding the judgment by filing an opposition. 

 
118 Code of Civil Procedure, art 1411. 
119 Code of Civil Procedure, arts 1415 and 1416. 
120 Code of Civil Procedure, arts 1417–1421. 
121 Code of Civil Procedure, art 1422. 
122 Code of Civil Procedure, arts 808 for Tribunal de Grande Instance, 848 of Tribunal 

d’Instance, and 872 for Tribunal de Commerce. 
123 Code of Civil Procedure, arts 809 for Tribunal de Grande Instance and 873 for 

Tribunal de Commerce. 
124 Code of Civil Procedure, art 145. 
125 Code of Civil Procedure, arts 471–479. 
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Judgments rendered in the de facto absence of the defendant to the proceedings 
are ‘deemed adversarial’ (réputés contradictoires), so that only an appeal can be 
brought against them. However, full reconsideration of the matter is possible in 
appellate proceedings. 

Hearing 

There is no jury in civil and commercial litigation in France. Generally, an individual 
judge does not hear cases and render judgments. The principle that the court 
should be composed of a plurality of judges (usually three) is considered to be a 
guarantee of justice and impartiality. Nevertheless, the need to expedite the 
resolution of simple matters has given rise to an increasing number of exceptions. 

While there are usually three judges in the Tribunal de Grande Instance (Tribunal 
Judicaire as of 1 January 2020) to consider a matter, the Président may refer a 
matter to a single judge,127 subject to the right of any party to request that the 
case be referred back to a panel of judges.128 

Likewise, in the Tribunal de Commerce, there is normally a panel of three judges 
to handle a case. Again, however, a single judge who is entrusted with the duty 
of monitoring the preparation of the case129 also may conduct the hearing alone, 
unless any party requests that the matter be heard by a panel of judges.130  

Expedited proceedings, such as a référé, as well as proceedings dealing with 
problems of execution are heard by a single judge. 

Setting the Case for Hearing 

The exchange of pleadings (the conclusions) is the most important stage in the 
preparation of the hearing, as it exposes in writing the various claims and 
arguments of the parties referring to evidence produced and legal authorities. Once 
the closing order is issued, there is normally no further communication between 
the parties and the case is referred to the Court for hearing the oral argument. 

Scope and Order of Hearing 

The hearing is significantly shorter than a hearing under the common law procedure, 
as it merely consists of the successive presentation of the arguments of counsel 
over a period of time that may vary from a few minutes to a few hours. The 
length of the main hearing on the merits in a civil or commercial dispute varies 
according to the terms, and can last an entire court session of half a day. 

 
126 Code of Civil Procedure, art 473. 
127 Code of Civil Procedure, art 801. 
128 Code of Civil Procedure, art 804. 
129 Code of Civil Procedure, art 862. 
130 Code of Civil Procedure, art 869. 
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Submission of Evidence 

In the Tribunal de Commerce, it is only in unusual instances (eg, in very 
complex cases) that counsel will actually present a structured argument. Prior to 
the hearing, counsel are normally required to provide the court with a file 
containing their written evidence to enable the court to ask a few questions at the 
hearing, if necessary. 

The file has become very sophisticated and structured and develops all of the 
parties’ arguments to cover the evidence. It contains the pleadings, the written 
evidence, and the legal authorities relied upon in support of each party’s case. In 
the Tribunal de Grande Instance (Tribunal Judicaire as of 1 January 2020) and 
the Court of Appeal, the file is left with the court at the end of the hearing. 

Nature and Purpose of Evidence 

What may be the most striking difference between French and common law 
litigation is the almost absolute absence of testimonial evidence at the hearing. 
It is very rare to hear any testimonial evidence at all in a French court during 
civil or commercial matters. Further, whenever testimonial evidence is 
introduced, it will normally be in the form of a written affidavit rather than 
oral testimony. 

Another major difference is the rather lax rules of admissibility. It is likely that 
the absence of a jury has curtailed the need for such safeguards against the abuse 
that could improperly affect the jury’s opinion. It will be most surprising to 
common law parties in French litigation to find that there are no rules as to the 
admissibility of hearsay, of evidence, of remedial measures, or of settlement 
negotiations. 

In the French civil justice system, the legal sanction of a contested right can 
only be obtained if evidence of the legal act or the fact that gave rise to it is 
produced. In order to prevail, the plaintiff must prove the facts of his case.131 
Obviously, once the plaintiff has established his allegations, the defendant can 
then put forward his defense and then has the burden of proving it. Only 
contested facts need be proven, and a major part of the pleadings is devoted to 
this. 

As a general rule, proof is said to be freely admissible except that legal 
instruments (such as a contract) must be proven by so-called ‘legal’ evidence, 
such as documentary proof, whether notarized or not. Alternatively, a fact may 
often be established by all legal means, including testimonial evidence. In 
addition, proof is said to be freely admissible in commercial courts. 

 
131 Code of Civil Procedure, art 9. 
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Kinds of Evidence 

Documents  

In general, documentary proof is only needed for those obligations exceeding 
€5,000 and which are of a non-mercantile nature.132 Written evidence is given 
predominance in French litigation. For example, testimonial evidence is not 
normally permitted to contradict written evidence.133 On the other hand, 
corroborating written evidence is not required when some written proof is 
offered.134 

Testimonial Evidence  

Testimonial evidence is normally not introduced; when introduced, it is 
generally in the form of written affidavits of witnesses. The court has discretion 
in determining the probative value of testimony. 

Written affidavits of witnesses must satisfy certain formal requirements. They 
must only relate to facts that their author has personally witnessed.135 The 
witness must state his full name, date and place of birth, address and occupation, 
as well as his relationship with the parties, if any, or whether he is employed by 
or has any kind of community of interest with them. 

Witnesses must be more than 18 years of age. The oath is mandatory except 
for persons having testimonial incapacity. Interestingly, the author of such a 
written affidavit must state that it is made with the purpose of being produced 
in court, and that he is aware that the provision of inaccurate information 
would be perjury and hence a criminal offense. The affidavit must be hand-
written, dated and signed, with a copy of an official identification signed and 
attached.136 

In the very limited instances when live testimony is allowed, there is no such 
thing as direct examination and cross-examination. At most, French counsel 
merely suggests that the court may wish to consider questioning a witness on a 
particular subject. Indeed, any question or statement addressed by a party or his 
counsel to a witness must be stricken.137 

A French lawyer is strictly prohibited from having any type of contact 
whatsoever with a witness prior to or during the hearing and could be criminally 
and professionally sanctioned for so doing. A person giving oral testimony may 
not refer to or be prompted from notes or any other writings.138 

 
132 Civil Code, art 1359. 
133 Civil Code, art 1359. 
134 Civil Code, arts 1361 and 1362. 
135 Code of Civil Procedure, art 202. 
136 Code of Civil Procedure, art 202. 
137 Code of Civil Procedure, art 214. 
138 Code of Civil Procedure, art 212. 
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Party Testimony  

Parties cannot testify in French litigation. They may appear in court and be heard 
at the court’s discretion,139 but they may not testify under oath and the weight of 
their statement is regarded very suspiciously. In practice, the appearance of the 
parties is rather unusual. 

If, however, the parties are summoned to appear in court and do not comply, any 
legal consequences can be inferred by the court,140 which may, among other things, 
take their absence as sufficient evidence to render all kinds of proof admissible. 

In a very special and unusual instance, a party can tender an oath to his opponent, 
known as a ‘decisive oath’.141 Likewise, a court may tender an oath to a party, 
known as a ‘judicial oath’.142 The party to whom oath is tendered must yield if 
he refuses to swear the oath and does not require the person who tendered it to 
him from taking it. In other words, when one who has tendered an oath fails to 
return the challenge, he will be considered as having acquiesced. However, this 
kind of incident is most unusual and the risk involved in tendering the oath 
requires absolute certainty as to the outcome of such a challenge. 

Privileges  

French law forbids the use of certain facts in court. Facts known by counsel are 
absolutely privileged. The medical privilege, however, is the subject of discrepancy 
between the case law of the various courts. Also, the confidentiality of criminal 
investigations is all too often violated by communications to the press. 

The attention of Anglo-American businesspersons and their lawyers should be 
especially drawn to the fact that in-house counsel does not enjoy any privilege in 
proceedings with French authorities. This includes lack of privilege in investigations 
by the authorities in charge of antitrust enforcement. 

Judgment 

A judgment is res judicata if it resolves all or part of the dispute on the merits or 
rules on procedural issues, such as an affirmative defense.143 

Judgments that resolve all or part of the dispute on the merits, order some 
preparatory measures (eg, appointment of an expert) or a provisional measure, 
or resolve procedural incidents which end proceedings (such as with respect to 
jurisdiction) can be appealed immediately.144 

 
139 Code of Civil Procedure, arts 184 and 185. 
140 Civil Code, arts 1361 and 1362. 
141 Civil Code, arts 1385 and 1385-1 − 1385-4. 
142 Civil Code, arts 1386 and 1386-1. 
143 Code of Civil Procedure, art 480. 
144 Code of Civil Procedure, art 544. 
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In contrast, provisional judgments do not have a res judicata effect on the merits. 
This applies to those orders that have as their subject matter provisional measures, 
such as summary orders (ordonnance de référé)145 and orders made on an ex 
parte application (ordonnance sur requête),146 which are immediately enforceable. 

Post-Trial Motions 

There is no possibility of obtaining a new trial in French litigation, probably due 
to the absence of jury trials. Indeed, the primary challenge to a judgment is by 
way of an appeal.147 Normally, the issuance of a judgment removes the case 
from the court.148 

However, a party may file a request for interpretation of a judgment with the 
court that issued it, as long as an appeal has not been filed.149 Likewise, a request 
for rectification of a material mistake or omission can be filed at any time with the 
court that issued the judgment.150 Also, to complement a judgment, a court can 
be requested to adjudicate a claim that it has admitted, up to one year after the 
judgment has become final.151 

A court also has jurisdiction to retract its judgment in several situations. First, an 
objection may be filed by the defaulting party in the case of a judgment by 
default.152 Second, a third party to the initial proceedings may file a tierce opposition 
when it is injured or when damage to it is threatened. 

Finally, a review de novo of a judgment can be sought in certain very limited 
circumstances. This is the recours en revision (request for re-trial), which aims 
at the retraction of a final judgment so that full re-adjudication of all issues of fact 
and all issues of law may be undertaken.153 A recours en révision can only be 
filed against a decision that is no longer subject to appeal. 

A motion of révision is only available for two months154 from the time when a 
party to the initial proceedings155 learns of a valid ground for review. Grounds 
for review are limited to fraud discovered after the judgment and which has been 
determinant in the outcome; discovery of decisive documents that had been 
withheld by another party; judicial determination that documents that had a decisive 

 
145 Code of Civil Procedure, art 484. 
146 Code of Civil Procedure, art 493. 
147 Discussed in ‘Appeal’, below. 
148 Code of Civil Procedure, art 481. 
149 Code of Civil Procedure, art 461. 
150 Code of Civil Procedure, art 462. 
151 Code of Civil Procedure, art 463. 
152 The very strict conditions to be met for a judgment to be considered rendered by 

default, as opposed to those judgments which are ‘deemed adversarial’, are discussed 
in ‘Summary Proceedings for Provisional Orders’, above. 

153 Code of Civil Procedure, art 593. 
154 Code of Civil Procedure, art 596. 
155 Code of Civil Procedure, art 594. 
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impact on the outcome were forged; and judicial adjudication that testimonial 
evidence given at the hearing was false. 

In addition, these circumstances are only grounds for revision if the moving party 
was unable to allege the corresponding fact before the judgment was issued. 

Enforcement of Foreign Judgments 

No security, bond, or deposit whatsoever is required of a party who applies for 
enforcement of a foreign judgment in France on the ground that he is a foreign 
national or that he is not domiciled or resident in France. 

The enforcement of judgments rendered upon legal proceedings introduced before 
10 January 2015 in other EU Member States is governed by Regulation Number 
44/2001. A judgment made in any Member State or Contracting State and falling 
within the scope of Regulation 44/2001 or the revised Lugano Convention must be 
recognized in France without any special procedure. It is declared enforceable in 
France through an ex parte proceeding upon application made with the Clerk Office 
of the Tribunal de Grande Instance (Tribunal Judicaire as of 1 January 2020). 

The application must be submitted to the clerk office of the Tribunal de Grande 
Instance (Tribunal Judicaire as of 1 January 2020) of the place where the party 
against whom enforcement is sought is domiciled. If the party is not domiciled 
in France, jurisdiction is determined by reference to the place of enforcement. 

The applicant must attach to the application a copy of the judgment which 
satisfies the conditions necessary to establish its authenticity,156 along with a 
certificate, using the standard form in Annex V to Regulation Number 44/2001, 
issued by the court or competent authority of a Member State where the judgment 
was given; the certificate may be issued at the request of any interested party.157 
More specifically, this certificate states that the judgment/court settlement is 
enforceable in the Member State of origin, the date of service of the document 
instituting the proceedings where judgment was given in default of appearance, 
and the names of parties to whom legal aid has been granted.158 At this stage, the 
clerk office proceeds to a review of compliance with the formal requirements 
without examining the substantive grounds for non-recognition. 

The declaration of enforceability may be challenged before the Court of Appeal 
and revoked if one of the substantive grounds for non-recognition is found to be 
satisfied. The judgment given on the appeal may further be challenged before 
the Cour de Cassation. When the time-period to lodge an appeal or a pourvoi en 
cassation is running and possibly until any such an appeal or pourvoi is lodged 
and decided, no measures of enforcement may be taken, other than protective 
measures against the property of the appellant party. 

 
156 Regulation Number 44/2001, art 53. 
157 Regulation Number 44/2001, arts 53 and 54.  
158 Regulation Number 44/2001, Annex V. 
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Under no circumstances can the judgment be reviewed de novo. Instead, under 
Regulation Number 44/2001 and the revised Lugano Convention,159 a party who 
wishes to avoid recognition or to oppose the declaration of enforceability can 
only raise the following limited substantive grounds: 

• The recognition would be manifestly contrary to public policy in France; 
• The defendant was not duly served or was not able to arrange for his defense 

and the judgment was given in default of appearance; 
• The judgment is irreconcilable with a judgment given in a dispute between the 

same parties in France; or 
• The judgment is irreconcilable with an earlier judgment given in another Member 

State or in a non-Contracting State, involving the same cause and between the 
same parties, which fulfils the conditions necessary for its recognition. 

A French court may stay the proceedings with regard to recognition if an ordinary 
appeal against the judgment has been lodged.  

The formal enforcement proceedings provided for by Regulation 44/2001 have 
been abolished by Regulation 1215/2012. As a consequence, a judgment rendered 
in another Member State in relation to proceedings started after 10 January 2015 
is recognized and may be enforced in France without the need for a specific 
procedure if it is enforceable in its country of origin. 

The certificate of enforceability (as per the standard form provided for by the 
Regulation) delivered by the court which rendered the judgment with a copy of 
that judgment (and possibly a translation into French) is sufficient to take 
enforcement actions. The party against whom enforcement is sought may apply 
for refusal of the recognition or enforcement of the judgment on the specific 
limited grounds provided for by Article 45 of Regulation 1215/2012, including 
if it is manifestly contrary to the public policy of the Member State where 
enforcement is sought.160 

The enforcement of judgments rendered outside the EU is governed either by 
bilateral conventions, when applicable, or by the rules laid down in French case 
law. Bilateral treaties provide for requirements for granting an order of enforcement 
and they sometimes also provide for rules of procedure. 

 
159 Regulation Number 44/2001, art 34; Revised Lugano Convention, art 34. 
160 Recognition without formal proceedings in the Member State where enforcement is 

sought similarly applies under Regulation (EC) Number 805/2004 of the European 
Parliament and of the Council of 21 April 2004 creating a European Enforcement 
Order for uncontested claims, i.e., claims which the debtor (i) has expressly agreed to 
by admission or by mean of a settlement approved by a court or entered into in court 
in the course of the proceedings; or (ii) has never challenged in the course of the 
proceedings; or (iii) has initially challenged and failed to appear or be represented in 
court; or (iv) has expressly agreed to in an authentic instrument. 
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The Munzer case161 prohibited the review of a foreign judgment as to its substance 
and initially laid out the conditions which are to be met for the enforcement of a 
foreign judgment. 

These four conditions are: the jurisdiction of the foreign court which rendered 
the judgment, the application of the appropriate law pursuant to the French rules 
of conflict, the conformity of both the procedure and the merits of the case to 
international public policy, and absence of fraudulent circumvention of legal 
rules. The scope of the review of the jurisdiction of the foreign court is 
nevertheless limited. In the Simitch case,162 the Cour de Cassation held: 

‘. . . whenever the French rule of conflict of laws does not give exclusive 
jurisdiction to French courts, the foreign court must be found competent if 
the dispute has a real connection to the country where the judgment was 
rendered and if the choice of court was not fraudulent.’ 

As stated earlier, a party at enforcement proceedings can no longer rely on 
Article 15 of the Civil Code to challenge the jurisdiction of a foreign court, because 
this provision is no longer construed as granting an exclusive jurisdiction to 
French courts. 

Furthermore, since 2007,163 the courts no longer need to check that the law applied 
by the foreign court is the one pointed out by the French rules on conflict of 
laws. Therefore, the application of the appropriate law pursuant to the French rules 
on conflict of laws is no longer a condition for the enforcement of a foreign 
judgment.  

Subject to the specific provisions of international treaties or EU regulations, the 
procedure for enforcement of foreign judgments is subject to the rules applicable 
to any litigation: the judgment rendered by the lower court ⎯ a single judge of the 
Tribunal de Grande Instance (Tribunal Judicaire as of 1 January 2020) ⎯ is subject 
to full review by the Cour d’appel, the decision of which is further subject to 
vacation by the Cour de Cassation. 

Appeal 

In General 

Contrary to challenges before the Cour de Cassation, which are extraordinary 
challenges of last resort, the Court of Appeal generally hears arguments on the 
entire dispute de novo and the challenge is not limited to specific grounds. 

 
161 Cass. 1re civ., 7 January 1964, JCP 1964, II, 13590, note M. Ancel; Rev Crit Dr Int 

Privé 1964, 344, note Batiffol; JDI 1964, p 302, note Goldman; GA Number 41.  
162 Cass. 1re civ., 6 February 1985, Rev Crit Dr Int Privé 1985, 369; Chron. 

Franceskakis, 243; JDI 1985, 460, note Huet, D.1985, 469, note Massip, and IR 497, 
obs. Audit; Grands Arrêts de la jurisprudence française de droit international privé, 
5th ed, number 70.  

163 Cass. civ., 20 February 2007, D.2007, 1115, note d’Avout and Bollée.  
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Appeals 

From 1 January 2011, pursuant to Decree Number 2009-1524 of 9 December 
2009, the appellant will have to file a pleading within three months of the 
declaration of appeal; otherwise, the appeal will expire, which will put an end to 
the proceeding. The respondent must then file a brief within two months from 
the notification of the brief of the appellant, otherwise it will not be admissible. 

Appeal of judgments (the ordinary challenge in the Court of Appeal) is widely 
available, with a few exceptions. Probably the most noticeable of such exceptions 
are with respect to judgments which do not resolve all or part of the dispute on 
the merits, which order some investigatory or provisional measure, or which put 
an end to the proceeding.164 

As a result, the dispute as a whole may be transferred from the lower court to the 
Court of Appeal. The Court of Appeal will consider the entire matter again, both 
in fact and in law.165 However, the dispute before the initial court fixes the 
boundaries for the scope of review in the Court of Appeals; thus, the parties can 
only raise those claims that they had already made in the original forum.166 

To this end, however, the parties are allowed to make new allegations and 
produce new documents or evidence.167 In substance, entirely new claims would 
be inadmissible in appellate proceedings. Allegations and arguments are not 
deemed new claims when they aim at the same purpose as those made in the 
first court, even though their legal bases differ.168 

The scope of review of the Court of Appeal is sufficiently wide to allow it to take 
full jurisdiction over disputes when the initial court has ordered investigatory 
measures or put an end to the case based on some affirmative defense. In this 
event, the Court of Appeal has discretion to resolve the dispute entirely and need 
not refer it back to the initial court.169 

‘Pourvoi en Cassation’ 

The pourvoi en cassation (or pourvoi) is an extraordinary challenge before the 
Cour de Cassation, which aims at the cancellation of final decisions. In most 
instances, these are rulings from the Court of Appeal on strictly legal grounds.170 

In contrast to appeals, the filing of a pourvoi does not stay the execution of 
appellate decisions that are the subject of such a challenge. Indeed, they must be 
executed before the Cour de Cassation will accept the filing of a pourvoi. The 
grounds for cassation are breach of the law, abuse of authority, lack of 

 
164 Code of Civil Procedure, art 544. 
165 Code of Civil Procedure, art 561. 
166 Code of Civil Procedure, art 563. 
167 Code of Civil Procedure, art 563. 
168 Code of Civil Procedure, arts 545 and 565. 
169 Code of Civil Procedure, art 568. 
170 Code of Civil Procedure, art 604. 
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jurisdiction, breach of a formality, inadequate reasoning, inconsistent judgments, 
and lack of legal basis. 

Another difference in comparison to an appeal is that if the challenge is successful, 
the Cour de Cassation will only quash the decision it has reviewed (ie, cancel it).171 
The Cour de Cassation refers the case to another court at the same level as the court 
from whose judgment the pourvoi was sought — usually a Court of Appeal — 
unless the cassation itself dispenses with the matters in dispute. 

Conclusiveness of Judgment 

As a general rule, a claim with the same purpose, the same basis, and the same 
parties acting in their same respective capacities as those in a former matter which 
has given rise to a final judgment is said to be barred by res judicata (autorité de 
la chose jugée). The principle of autorité de la chose jugée is stated as: 

‘The judgment which decides in its operative part the whole or part of the 
main issue, or one which rules upon the procedural plea, a plea seeking a 
declaration of non-admissibility or any other interlocutory application, will, 
from the time of its pronouncement, become res judicata with regard to the 
dispute which it determines.’172 

As a matter of practice, the matter must have been specifically challenged in the 
lower court. This meant that an action in contract could be filed where an action 
in tort has been unsuccessful. However, the admissibility of such a new claim 
based on a different legal ground is now questionable as regards the principle of 
concentration des moyens. 

 
171 This is the reason why one speaks of ‘casser’ (to break) the judgment. 
172 Code of Civil Procedure, art 480. 
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Establishing Jurisdiction

Types of Jurisdiction

Prior to discussing the different types of jurisdiction, it is necessary to give a short overview

of the different types of courts which have — depending on the subject matter — jurisdic-

tion. There are two types of civil courts in Germany, namely, the so-called ordinary courts

and the labor courts. The latter deal with all lawsuits arising out of labor or employment

contracts. They have special rules of procedure, which are not within the scope of this

chapter. This chapter deals exclusively with ordinary civil courts that are competent to

hear all other civil lawsuits.

A civil lawsuit will be heard in first instance either by the geographically competent

regional court (Landgericht) or local court (Amtsgericht). Local court is a court of first

instance for monetary claims if the value in dispute does not exceed EUR 5,000.2 More-

over, local courts are exclusively competent to hear disputes between landlord and tenant,

if the rented space is used for living purposes and not for commercial purposes, and family

law cases. In the local courts all cases are heard and decided by one single, professional

judge.

For all other cases, ie, monetary claims exceeding EUR 5,000 and non-monetary claims,

the regional courts are the courts of first instance. With the exception of specialized divi-

sions for commercial matters, divisions of regional courts consist of three professional

judges. Special divisions for commercial matters are competent to hear:3

• Conflicts between businessmen, commercial partnerships and companies arising out

of their business;

1 Since this chapter has been prepared in co-authorship, some explanatory notes are appropriate
various parts were originally prepared by Dr Wittuhn and Dr Stucken respectively all parts of
this chapter have been revised and updated by Mr Alexander Turowski. However, all authors
share the responsibility for the entire chapter. In view of the editorial guideline to limit the
length of the chapter to approximately 50 pages, the authors agreed to omit in principle
citations which in any event — outside Germany — would only be accessible in large
university libraries.

2 Statute on the Constitution of Courts (Gerichtsverfassungsgesetz, GVG), s 23, no 1 in
connection with s 71, para 1.

3 GVG, s 95.



• Conflicts involving bills of exchange, cheques and other commercial documents;

• Conflicts between partners of a partnership or shareholders of a company;

• Cases involving trade names or marks;

• Unfair competition claims;

• Cases involving the issue of common stock; and

• Cases involving legal relationships of maritime law.

These commercial divisions are composed of one professional judge and two lay judges

who are members of the local business community. In regional courts and all higher

courts,4 each party has to be represented by an attorney admitted to the bar in Germany.5

According to German law, international jurisdiction follows the principles of national

jurisdiction, ie, if jurisdiction is established under the following principles, the question

of international jurisdiction is automatically answered in the affirmative.

Jurisdiction over the Parties of the Action

Natural Persons. The basic principle giving rise to the international jurisdiction of Ger-

man courts is the fact that the defendant has his residence in Germany.6

Corporations. The same principle applies to corporations.7 The residence of a corpora-

tion is the place of its registered office.8 If company branches have been created, lawsuits

involving these branches may be filed at the place of business of the branch.9

Jurisdiction over the Subject Matter of the Action

Property Claims. Questions of title to real estate may be subject to jurisdiction at the

place of the real estate. When questions other than title are involved, the location of the

real estate may still be the place where jurisdiction is established.

Damage or Violation of Rights. If a tort has been committed, jurisdiction is established

in the place where it occurred.10 It should be noted that the forum delicti commissi covers

both, the place where the tort was committed and the place where the damages occurred.

Place of Performance. The place of performance of a contract can also establish juris-

diction.11 The place of performance is to be ascertained by the lex causae, ie, the law
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9 ZPO, s 21.

10 ZPO, s 32.
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which governs the contract. If German law is applicable, it should be noted that the place

of performance is generally identical to the domicile/place of business of the debtor.12

Stipulation with Regard to International Jurisdiction

Apart from the aforementioned factors that establish international jurisdiction under the

German law by application of law, it is also possible to stipulate jurisdiction. The rules

pertaining to the prorogation and derogation of jurisdiction are laid down in sections 38 et

seq of the ZPO. Generally, it can be assumed that such a stipulation is valid under German

law if at least one party to the contract is not domiciled or resident in Germany.

Submission to the Proceedings

Finally, the defendant’s submission to the proceedings establishes jurisdiction. This rule

establishes German jurisdiction and is also applied in favor of foreign jurisdictions in rec-

ognition proceedings. If a defendant pleads to the merits in the foreign proceedings

without raising any objection against the foreign court’s taking jurisdiction, a German

court will not hear his objection to the foreign court’s jurisdiction.

This rule, however, does not apply if the defendant had no opportunity, according to the

foreign procedural law, of effectively challenging the foreign court’s jurisdiction or if it

was foreseeable that the foreign court would not accept his argument.

Article 3 of the Brussels Convention

If a defendant has neither domicile nor residence or a place of business in Germany, juris-

diction is established at the place where he owns assets.13 It is not necessary that the assets

are sufficient to cover the whole claim. However, if the assets are not significant, German

courts will decline to take jurisdiction. Otherwise, no doctrine of forum non conveniens

tempers this far-reaching jurisdiction.

According to article 3 of the Brussels Convention, section 23 of the ZPO does not apply

with respect to citizens of the Member States.

Venue

Under German procedural law, the question of venue is not separated from the question of

jurisdiction. The court, for example, competent under sections 12 and 13 of the ZPO (Res-

idence of the defendant), has jurisdiction and venue. If the defendant is a resident of

Hamburg and the lawsuit involves an amount exceeding EUR 5,000, and does not involve

a dispute between landlord and tenant where the rented space is used for living purposes

and not for commercial purposes, or a family law case, the regional court of Hamburg is

competent to hear the matter in the absence of a stipulation between the parties.
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Service of Summons of Writ

General Procedure under German Law

Under German Civil Procedure Law, the service is an official and certified act carried out

by the court. The statement of claim as well as the statement of defense and any other

statements of the parties containing formal motions have to be served by the court. The

party filing the statement in question hands it into the court. The court uses the postal ser-

vice to deliver the documents in a formalized way. The postman has to fill out and sign a

document of service for certification. This document contains the time, place and manner

of service. The document may be served on the party itself, its legal representative, and

employees at the office of an enterprise or members of the household. The service to a val-

idly empowered attorney at law does not require this formally documented procedure.

In the event that neither the party nor any other person to whom the document can be

served is available, the document may be deposited at the post office and the notice may

be left in the mailbox.

If neither the domicile of the party to which the service is addressed nor a representative

are known, the method of publication is available. In this case the notice of service is pub-

lished at the courts board in the court building or in an electronical information system

accessible to the public in the court building.

Direct service by post or personal service through parties or their attorneys at law is not

available under German law.

Service of Summons of Proceeding from outside Germany

Treaties. The service of proceedings that take place outside is largely regulated by bilat-

eral and multilateral treaties guaranteeing a service of writ in Germany.

The Hague Convention of 1954 on Civil Procedure is in force between Germany and,

inter alia, Austria, Belgium, Czech Republic, Denmark, Finland, France, Hungary,

Israel, Italy, Japan, Lebanon, Luxembourg, Morocco, the Netherlands, Norway, Poland,

Portugal, Rumania, Russia, Slovakia, Spain, Sweden, Switzerland, Syria, Turkey, the

Vatican, and Yugoslavia. According to this treaty, service is generally carried out by con-

sular channels.

The procedure is further facilitated by supplementary agreements with the following

states: Austria, Belgium, France, Luxembourg, the Netherlands, Norway, Sweden and

Switzerland.

The Hague Convention on the Service Abroad of Judicial and Extra-Judicial Documents

in Civil and Commercial Matters of 15 November 1965 replaces articles 1–7 of the Hague

Convention of 1954 between Germany and the following states: Barbados, Belgium, Bot-

swana, Denmark, Egypt, Finland, France, Israel, Japan, Luxembourg, Malawi, the

Netherlands, Norway, Portugal, Sweden, Turkey, the United Kingdom, and the United

States. As a consequence, consular channels do not have to be used, but the competent

court authorities help each other directly.
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The Hague Convention on Civil Procedure of 17 July 1905 is in force between Germany

and Iceland only.

In addition, bilateral treaties may apply in addition to the abovementioned Hague Con-

ventions between Germany and the following states: Australia, Canada, Greece, New

Zealand, Tunisia, Turkey, the United Kingdom, and the United States.

Autonomous Law. In the absence of a treaty of public international law, German

authorities nevertheless generally lend their assistance to serving a writ. However, they

will deny assistance to a foreign state that itself repeatedly denied its services to Germany.

The procedure is regulated by sections 57 and 66 et seq of the Ordinance of Legal Aid

(Rechtshilfeordnung). According to this Ordinance, a local court in the area in which the

person to receive the document is domiciled or resident is competent to receive and to deal

with the request. The service carried out under these circumstances, however, is only

informal, ie, the document is served on the designated addressee only if he is voluntarily

prepared to accept the document after having inspected it and being instructed that he

does not need to accept it.

Ascertaining the Applicable Law

Regional Law and National Law

With the exception of restricted areas of public law, the German legal system is com-

pletely unified. Different Länder (provinces or states) of the Federal Republic of

Germany do not have legislative power in the field of civil or corporate law. As a conse-

quence, questions of regional law do not arise.

Conflict of Laws Principles

Sources of Conflict of Laws

Autonomous Law. The major German conflict of laws principles are stated in articles 3

to 38 of the Introductory Code of the German Civil Code (Einführungsgesetz zum

Bürgerlichen Gesetzbuch, EGBGB). This codification, however, is still incomplete in

many aspects. A number of important areas are subject to case law.

Treaties. Another important source of German conflict of laws principles are interna-

tional treaties. Germany is a contracting party to a number of multilateral treaties, in

particular, in the area of family law, inheritance law and transport law. In these areas it is

also necessary to check whether the autonomous rules of the EGBGB or the case law are

superseded by international treaties that take precedence over the autonomous law.14

However, in view of the very specialized areas of these treaties, it does not seem appropri-

ate to discuss them in detail in the context of a manual on civil procedure.
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Principles of Autonomous Law

Natural Persons. The capacity of a person to hold rights and to enter into legal transactions

is determined by the law of the country of which such person is a citizen.15

The interests of German commerce and traffic are protected by the rule that a foreigner

who enters into a legal transaction in Germany although he is incapable to do so under his

personal law will be deemed to have capacity for this transaction if he would have such

capacity if German law were applicable, unless the contractual partner knew or had to

know about the lack of capacity.16 This exception from the rule of the law of citizenship

does not, however, extend to family law and succession law transactions or the transfer of

foreign real estate agreed upon in Germany.

Corporations

There is no written rule in the EGBGB determining the law governing corporations. The

courts unanimously hold that the actual business headquarters (seat of administration) is

the appropriate connecting factor for the law of the corporation. This law determines the

formation of a corporation, its beginning, extent of its legal capacity and its end.

Contracts

The EGBGB contains a detailed set of rules with regard to contracts. These rules17 incor-

porate the Convention on the Law applicable to Contractual Relations of 19 June 1980,

the so-called Rome Convention.

A contract is governed by the law chosen by the parties.18 The party autonomy is only

restricted in two areas that are traditionally characterized by binding provisions, namely,

consumer contracts and employment contracts. A choice of law clause is valid unless it

deprives the consumer of the protection granted by the binding provisions of the law of

the State where he has his habitual residence in the following situations:19

• If the closing of the contract was preceded by an offer or an advertisement in the State

of the habitual residence of the consumer and if the consumer has accepted the offer in

the said state;

• If the contractual partner of the consumer or his agent has received an order in the said

State; or

• If the contractual partner of the consumer induces the latter to travel to another state in

order to purchase goods.
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A choice of law in connection with employment contracts may not lead to depriving the

employee of the protection granted by binding provisions of the law of the State where the

employee has his habitual residence even if he has been sent temporarily to another

state.20

A choice of law may be either actual or implied.21 Factors indicating an implied choice of

law are the agreement as to the place of jurisdiction; the agreement on a single place of

performance; the agreement of arbitration before institutional court of arbitration; the use

of legal forms which are particularly tied to a certain legal system; the proceedings of both

parties with the basis of one law in a court of law; the language of the contract; or of the

negotiations or the stipulated currency.

In the absence of a choice-of-law clause, the law of the state with the closest relation to the

contract is applicable.22 It is assumed that the contract is most closely related to the state

where the characteristic performance is to be carried out.23 The scope of the law ascer-

tained according to the aforementioned rules governs the requirements for the conclusion

and validity of the contract and all questions related thereto.

Torts

The parties are also free to choose the law in disputes involving the law of torts. The

choice may be either explicit or implied. It has been held on a regular basis by the courts

that an implied choice of law is given if the parties start court proceedings arguing exclu-

sively on the basis of the substantive law of the German forum without raising the

question of the applicable law.

In the absence of a choice of law, the law of the place where the tort is committed applies.

The place where the tort is committed is both the place where the wrong doer has acted

and the place where the protected legal interest has been injured. The injured person may

proceed under the law most favorable to him. It has to be noted that German law affords a

privilege to German citizens insofar as a tortuous action committed by a German citizen

abroad will not give raise in Germany to more extensive liability than is provided by Ger-

man law.24

Property

The courts follow the rule that the law applicable to a question of property is determined

by the situs of the property. This rule — developed by case law and not included in the

EGBGB — applies both to real estate and chattel.
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Commencing the Action

Complaint

Stating the Essential Elements and the Relief Sought

The minimum requirements for the statement of claim and the defense are laid down in

section 253, paragraph 2 of the ZPO. According to this provision, the statement of claim

has to include a precise motion that sets out what the party seeks. It must be clear whether

the performance of a certain act, a judgment for payment of a certain sum, a declaration of

a certain right or something else is sought from the court. If, for example, a plaintiff asks

for delivery of a car, he has to specify the make and the official registration number and so

on. If the plaintiff asks for payment, he has to specify in principle the exact amount of

money.

Neither the plaintiff nor the defendant has in theory to cite any provisions of acts or stat-

utes or any court decisions. The old Roman principle of iura novit curia applies. In

practice, however, the lawyers will refer to statutory provisions and cite case law favor-

able to their position.

If the motion is not precise enough, the claim must be dismissed as inadmissible.

Furthermore, the plaintiff has to assert in detail all facts necessary to establish his case.

Evidence should be offered for all questions for which a party bears the burden of proof.

This does not mean that each and every piece of information available to the parties has to

be written down in the statement of claim. It is possible to wait and see which allegations

are in dispute and amend the pleadings accordingly. In particular, the plaintiff is not

obliged to anticipate the factual allegations and legal arguments of the defendant. How-

ever, the pleadings in Germany provide much more information than in most other

jurisdictions, especially the common law countries. This is necessarily so since the plead-

ings have to enable the parties to evaluate their situation without the possibility of a

discovery procedure.25

The plaintiff has to assert as many facts as are necessary to allow the conclusion that he

has the right he claims. The keyword in this context is substantiation. Both the statement

of claim and the defense must substantiate and identify what the case is about. This obli-

gation may seem extremely hard to satisfy in cases where the defendant has all available

information at his disposal. However, it has to be kept in mind that the jurisprudence and

case law have developed duties of cooperation and changes in the onus of proof in certain

situations.

The standard of relevancy and precision required for the statement of claim comes back to

a basic principle of the German law of civil procedure, the prohibition of probing. This

principle states that the court will only order the taking of evidence if:

• A precise material fact is at issue; and

• The evidence nominated by the party is material to the proof of such fact.
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A mere allegation or the speculation by a party ‘out of the blue’ made in the hope that the

taking of evidence will have some result or lead to new evidence will not cause the court to

order the taking of evidence. This principle makes ‘fishing expeditions’virtually impossi-

ble. For example, if a party requests the court to take evidence about an alleged contract or

agreement by hearing a witness, this request will be rejected for lack of precision. The

party has to be able to substantiate the nominated evidence, eg, by saying that the witness

is to be heard about a contract and specifying when, where and between whom the alleged

contract was concluded and why the witness has knowledge about the material facts.

The rationale for this principle is twofold. First, it promotes efficiency by preventing the

waste of judicial time and effort. Second, it protects individuals and businesses from the

nuisance, costs and interference of privacy rights that follow inevitably from the taking of

evidence. Evidence will not be taken if the request for it is based on mere speculation.

An example may be helpful to clarify this principle: In a case decided by the Federal Court

of Justice (BGH), the plaintiff had a contractual claim to be admitted to the administration

and management of a company of which he was a shareholder. The defendants — the

other shareholders — alleged that the plaintiff did not have the necessary qualifications

and sought to prove this with a scientific test. The BGH ruled that such a test was inadmis-

sible as a pure fishing expedition in the absence of any other indication that the plaintiff

was not fit for the job. The BGH specifically stated that the taking of evidence is not

intended to provide the parties with material they do not have before and that nobody is

obliged to provide his opponent with the material necessary to win at trial.

Alimitation on this strict rule is to be found where the party that has the burden of proof can-

not satisfy this burden, whereas the other party could easily provide the information. In

accordance with the general principles of the duties of the parties, a vague motion for the

taking of evidence is admissible. This principle governs all different kinds of evidence.

Action by Stages

If a party is unable to specify and substantiate his claim right from the beginning, and if

the opposing party is not obliged to provide this information under the principles dis-

cussed above, the only remaining possibility is to start an action by stages (Stufenklage)

according to section 254 of the ZPO.

If, for example, the plaintiff has a claim for information that will enable him to specify his

‘real’claim, the claim for information is followed in the first stage, and the real claim fol-

lowed on the second stage. Such claims for information are granted by statute in most

cases where the parties are involved in constant and narrow relationships.

Partners in a partnership, shareholders in a company or the spouses in divorce proceed-

ings, for example, have far-reaching claims for information. In the absence of such a

special relation, the general claim for information applies, according to which anybody

who has a reason to believe that someone else is in the possession of documents which give

him a case against such person may ask for the production of such document.26 However,
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the documents have to be described in a very detailed way that satisfies the

aforementioned principle of substantiation.

Types of Answer

If the factual assertions are not sufficiently clear, the defending party does not even have

to respond to the statement of claim for the judge has a duty to dismiss the claim as inad-

missible without entering into the merits of the case.

From a practical perspective, however, it is a rather dangerous game not to react when

faced with a deficient statement of claim, hoping that the judge will dismiss the claim.

Generally, a lawyer will state in defense that the statement of claim is considered not to be

in accordance with the standards of precision of the ZPO. At the same time the judge will

be asked to state whether he shares this opinion. If he does not, there is still an opportunity

to plead to the merits.

Such extreme cases are very rare. In general, the statement of defense will have to satisfy

the same standards as the statement of claim. This means, in particular, that the principle

of substantiation applies. It is not sufficient to simply deny the allegations of the plaintiff.

The defendant has to deny every single factual assertion and give reasons for such denial.

Alternatively, the defendant may deny the facts stated by the plaintiff altogether by alleg-

ing a different set of facts. Facts, which have not been denied are deemed to be admitted27

if the intention to deny such facts does not appear from the statements of the defendant in

other respects.

Reply

The plaintiff is entitled to reply to factual assertions of the defendant. The court may

determine whether a first hearing precedes the reply or whether further briefs are

exchanged prior to the hearing.28

Amendments to Pleadings

Facts

Another factor that encourages the parties to file complete briefs right from the beginning

of the proceedings is the constant threat of being precluded with factual assertions and

offers of evidence. Assertions made after the specified time limit has elapsed are only

admissible if they do not delay the proceedings or if the party concerned can show that he

did not act negligently.29 The decision of the court is a discretionary one. Time limits are

regulated in the ZPO or may be fixed by the court.

Assertions that have not been raised in time according to the general duty of the parties to

promote the development of the proceedings are also inadmissible unless the party acted
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negligently or the proceedings are delayed.30 There is considerable dispute as to the

meaning of the word ‘delay’ in section 296 of the ZPO. According to one opinion, ‘delay’

only requires that the proceedings take longer if the additional assertion is taken into con-

sideration. The contrary view is that one must ask whether the proceedings would take

longer than if the assertions had been raised before the time limit elapsed.

It is not necessary to enter into a discussion of these niceties of German procedural law in

order to understand that section 296 gives an extremely strong incentive to the parties to

make complete and precise statements. This provision — together with possible cost

sanctions — ensures that no trial by surprise occurs.

Section 530 of the ZPO contains similar provisions to ensure that new assertions are not

raised in the court of second instance.

Change of Motion

Once the statement of claim has been served upon the defendant, a change of the motion is

only admissible if the defendant agrees to it or if the court considers it to be appropriate.31

The following situations are, by operation of law, not to be considered as a change of

motion and are, therefore, always admissible:32

• If the legal or factual assertions of a party are amended or additional points are brought

forward;

• If the motion is extended or limited, ie, cases where at the beginning of the proceedings

the plaintiff asked only for a partial amount and subsequently changes to the complete

amount owed to him; and

• If the motion has to be changed due to a change in the underlying facts, ie, situations

where the action pursued initially the handing over of the possession of a good and such

good is destroyed during the proceedings; in such a scenario the plaintiff may ask for

damages without the consent of the defendant or the court considering the change of the

motion to be appropriate.

The consent of the defendant to a change of the motion is deemed to be given if he argues

to the merits of the new motion without stating that the change is inadmissible.33

If section 264 of the ZPO does not apply and the defendant refuses to give his consent, the

court may nevertheless deem the change of motion to be appropriate. The court has a rela-

tively vast discretionary power in this respect. The court is likely to deem the change of

motion to be appropriate if it helps to finally settle the dispute between the parties and

avoids fresh proceedings.
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Supplemental Pleadings

Other claims may be introduced in the proceedings34 against the same defendant if the

court is competent to hear these claims. In addition, the parties may at any time introduce

or amend legal arguments. It is even possible for one party to adopt the legal arguments or

factual assertions of the other party. If, for example, the plaintiff pursues an action based

on a contract and the facts pleaded by the defendant justify a claim based on the concept of

unjust enrichment, the plaintiff may adopt the defendant’s argument.

Joinder of Claims and Parties

The only parties to the civil lawsuit in a legal sense are the plaintiff and the defendant.

However, a joinder of parties as plaintiffs (aktive Streitgenossenschaft) or defendants (pas-

sive Streitgenossenschaft) is possible (Streitgenossenschaft or subjektive Klagenhäufung).

A joinder of claims is given when the plaintiff pleads two or more claims in one action

against the defendant (objektive Klagenhäufung).

Joinder of Parties

A joinder of parties (as plaintiffs or defendants) is possible when:

• The right in dispute is owned or owed jointly by the parties, eg, joint and several debt-

ors, co-owners or co-heirs;35

• The joint parties are entitled or committed to by the same cause in law or fact, eg, joint

buyers to a sales contract or injured parties of an accident;36 or

• Similar claims or obligations that are founded on similar causes in law or on similar

facts are subject matter of the action, eg, claim of an insurance company against several

policyholders for payment of the insurance premium.37

Apart from these specific prepositions, the general procedural prerequisites must be ful-

filled with respect to each joinder of party, eg, the court must be locally competent for the

claim against each defendant. If this is not the case, eg, the court has no jurisdiction for

one of the defendants, the action is inadmissible with respect to this joinder of party.

The joinder of parties means the consolidation of several actions for one trial and hearing

of evidence. Once the litigation is consolidated, the joined parties remain legally inde-

pendent and one party is not influenced by the conduct of the case by the other.38

Accordingly, the joined parties may conduct the litigation differently or even

contradictively. For example, one defendant may apply for the dismissal of the claim
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while the other defendant acknowledges the claim. Therefore, joinder of parties does not

necessarily mean a uniform decision in favor of or against the joined parties.

Special rules apply if a compulsory joinder of parties (notwendige Streitgenossenschaft)

is given. The joinder of parties is a compulsory joinder39 when:

• The right in dispute must be decided together for the joined parties; or

• The joinder of parties is a compulsory joinder by other reasons.

Therefore, compulsory joinder of parties is given when the res judicata effect applies to

all joined parties,40 when the decision will change a legal right or a status with effect to all

joined parties (eg, action to set aside the resolution of the shareholders’meeting of a joint

stock company) or when the joined parties must hold and dispose of a right jointly under

substantive law (eg, heirs).

If a compulsory joinder of parties is given, the judgment must be uniform for the joined

parties. To ensure a uniform judgment, contradictive acts in litigation by the joined parties

are without effect, eg, if one defendant applies for the dismissal of the claim while the

other defendant has acknowledged the claim, the court is prevented from rendering a

judgment on acknowledgment against the defendant who has acknowledged the claim.

Joinder of Claims

A joinder of claims is possible, provided that the same kind of proceedings is admissible

and the same court is competent to hear all pleaded claims.41 Several claims may be inde-

pendent and pleaded with equal priority or as main claim joined with an alternative claim,

which shall be decided only subject to the condition that the main claim is dismissed.

Counterclaims

The counterclaim is an admissible means of attack for the defendant provided that all gen-

eral procedural prerequisites for the counterclaim are fulfilled and the court is competent

to hear the counterclaim in the pending proceedings. The consistent practice of the Federal

Court of Justice furthermore requires a legal connection between claim and counterclaim42

and allows a counterclaim even against third parties if the third party consents or, in the view

of the court, it is appropriate to hear this claim in the same proceedings.43

Cross-Claims

In German civil procedure, cross-claims, in the meaning of a claim by one plaintiff

against another plaintiff or one defendant against another defendant, are not admissible.44
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Third-Party Claims

A party (plaintiff or defendant) may bring a third party into the action by serving a

third-party notice — third-party claim (Streitverkündung).45 A party may commence a

third-party notice procedure if the third party would be liable to the party or might have a

claim against the party in case of a detrimental judgment in the pending trial.46

The party will request with the notice the third party to join the trial for support. If the third

party does join the trial, the provisions on intervention47 apply.48 If the third party does not

join the trial, it will proceed without taking into account the third-party claim. Notwith-

standing whether the third party has joined the trial or not, the third-party notice provokes

the effect of an intervention under section 68 of the ZPO.49 Accordingly, in a later trial

between the third party and the party who has served the third-party notice, the third party

cannot argue that the judgment (by the pending trial) is not correct or that the trial was

conducted insufficiently or faulty by the party.

Impleader

A third party who is claiming a right or thing which is the subject matter of an action

between the parties of a pending lawsuit may bring an action against both parties of this

pending trial (Hauptintervention).50 In this (new) lawsuit, both parties of the pending trial

will be joined parties as defendants. On the basis of the application by a party, the court

may suspend the pending trial until a final judgment in the action launched by the third

party is made.

Interpleader

A defendant sued for payment of a debt may serve a third-party notice on a person who is

alleged to be entitled to the claim in dispute in the trial, if the defendant is prepared to pay

the debt but uncertain about the rightful claimant. If the third party does join in the trial,

the defendant will resign from the lawsuit upon deposition of the amount in dispute and

the proceeding will be carried on (only) between the plaintiff and the third party about

their entitlement to the claim.51

The same or similar principles apply if a defendant is sued for the possession of a thing he

is holding not as a legal owner but, for example, as tenant or as depositary. The defendant

may serve a third-party notice if in his opinion he must return the possession to a third

party other than the plaintiff. If the third party does join the trial, the third party may take

over the proceedings and continue the lawsuit about the entitlement to the possession with
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the plaintiff; the defendant will then resign from the lawsuit. If the third party does not join

the trial, the defendant may acknowledge the claim and return the possession to the plain-

tiff. In this case the third party is excluded from any claim against the defendant with

regard to the possession.52

Intervention

Athird party — the intervener — may join a pending lawsuit in support of one party if the

intervener has a legal interest in the success of the supported party (Nebenintervention).53

The necessary legal interest is given when the decision in the pending trial would effect

the legal position or status of the intervener, eg, if the decision would prejudice his legal

position; if he would be subject to the res judicata effect of the decision; or if the sup-

ported party would have a claim against him in case of a detrimental decision.

Notwithstanding the fact that the intervener is not party to the lawsuit but only assist-

ing to the party he supports, the intervener may plead all means of attack and defense

unless they would be in contradiction to the conduct of the supported party (an exception

applies in case of an intervention under section 69 of the ZPO — streitgenössische

Nebenintervention — where the intervener has a more independent status and may even

act in contradiction to the party supported). As far as the supported party is precluded

from the introduction of new facts or fresh evidence, the intervener is barred to the same

effect.54

The judgment in the lawsuit will be rendered only between the plaintiff and the defen-

dant, however, it will cause the specific intervention effect between the intervener and

the supported party. By this intervention effect the intervener is barred in a later lawsuit

against the supported party with the argument that the judgment is not correct. He is,

furthermore, precluded with the assertion that the litigation was conducted in a faulty or

insufficient way by the supported party unless at the point in time of his intervention the

intervener was barred to introduce new facts and fresh evidence or means of attack and

defense unknown by the intervener where not pleaded by the party intentionally or

grossly negligently.55

Obtaining Information Prior to Trial

The German Code of Civil Procedure does not know any distinction between a ‘trial’ and

a ‘pretrial’ phase. Proceedings start with a statement of claim (Klagschrift).56 Statements

of claim and defense (Klagerwiderung) contain factual assertions of the parties, an offer

of evidence for those questions in respect of which the party has the burden of proof and
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— facultatively but almost invariably — legal arguments.57 On the basis of these briefs

the court decides which questions are in need of evidence and fixes a day for the hearing.58

Interim Protection of Assets Pending the Trial

In the ordinary proceeding it may take years to reach a final judgment. Pending trial, the

debtor may dispose of his assets or jeopardize by other means the execution of the final

judgment. Accordingly, there might be a need for the creditor to obtain a temporary relief

by summary judgment and/or the opportunity to execute the judgment before the ordinary

proceedings have come to an end and the judgment is final.

Provisional Attachment (Arrest)

The arrest procedure, like interlocutory injunction, provides for temporary relief by

summary judgment before ordinary proceedings have started or pending ordinary pro-

ceedings if the enforcement of the judgment upon ordinary proceedings is jeopardized.

The arrest is an executory title that secures the future execution of the judgment to be ren-

dered in ordinary proceedings.

An arrest59 is a court order in a special proceeding to obtain security for a future execution

to satisfy a money claim or claim which may become a money claim.60

Arrest Proceedings

An order for attachment will only be granted if, without the order for attachment, the exe-

cution of a judgment rendered in ordinary proceedings will be at risk or substantially

complicated.61 With his application for a writ of attachment, the creditor has to establish

prima facie evidence (eg, affidavit)62 for the existence of his claim and the jeopardy of its

enforcement. This application may be filed with a local court, which has jurisdiction

where the assets to attached are located, or with the competent court for the ordinary pro-

ceeding.63

The court may decide the application for a writ of attachment without prior oral hearing or

— at its discretion — oral hearing by judgment.64 The writ of attachment is an executory

title. In its decision the court must declare that the debtor may prevent the execution by

depositing a specified amount of money.65
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Execution

The writ of attachment has to be executed by the creditor by seizure of moveable assets or

registration of a mortgage on land within one month of service of the writ of attachment

on the debtor.66 Further realization of the pledge or the mortgage is not possible upon the

writ of attachment.

Interlocutory Injunction

In distinction to the arrest which is to secure a money claim, an interlocutory injunction67

is a provisional order obtained from the court which may be issued in order to prevent

threatening change of existing conditions which may render impossible or substantially

difficult the realization of a right; or if the interim adjudication of a controversy is neces-

sary for the prevention of substantial damage or other reasons.68

Apart from minor deviations, the proceeding for an interlocutory injunction is similar to

the arrest proceedings.69 In matters of great urgency the court may decide the application

for an interlocutory injunction without prior oral hearing; if the court denies a matter of

great urgency, the court may decide by judgment after an oral hearing.70

Provisional Enforceability

The execution presupposes an executory title. Besides the titles justifying the execution,

which are listed in section 794 of the ZPO, eg, settlement in court, enforceable default

summons, enforceable deed and so on, the most important executory titles are final judg-

ments and judgments declared to be provisionally enforceable.71 A judgment that is not

final and unappealable may be executed if declared to be provisionally enforceable by the

court.72

In principle, any judgment will be declared to be provisionally enforceable by the court ex

officio, unless the judgment is final and, therefore, executable without a declaration. It is

executable by operation of law (eg, interlocutory injunctions) or the provisional enforceability

is excluded by operation of law (eg, judgments in parent and child cases).73

The reversal of the judgment terminates its provisional enforceability.74 If the provisional

enforceable judgment becomes final, all restrictions caused by provisional enforceability

cease to exist and the judgment becomes finally enforceable.
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In its declaration for provisional enforceability the court has to determine whether the

provisional execution is admissible without security or on security only.

Provisional Execution on Security

In principle, the court must declare the judgment to be provisionally enforceable on secu-

rity only.75 The court must determine kind and amount of the security in its decision.76

With respect to the amount of security, the court must assess the possible damage for the

debtor upon an execution by the creditor if the judgment will be set aside on appeal. The

order for security provokes that the creditor can commence the execution only when he

has provided the security.77

Provisional Execution without Security

The only exceptions to the rule of provisional enforceability of judgments on security are

specified in section 708 of the ZPO. Thus, eg, judgments on waiver of claim78 or on

acknowledgment,79 default judgments,80 and appeal judgments on financial claims are

declared to be provisional enforceable without security.

Apart from the cases where a judgment is to be declared provisionally enforceable ex

officio, section 710 of the ZPO provides for an application by the creditor to the court to

declare a judgment, which is provisionally enforceable on security only to be exception-

ally provisional enforceable without security, when the requirement to provide a security

would cause a fundamental detriment to the creditor (creditors’ protection).

Ajudgment for payment, which is provisionally enforceable on security, may only be exe-

cuted without providing the security, if the execution is restricted to measures of

safeguard, ie, the seizure of moveable assets and the registration of a mortgage on land.81

Debtors Protection

The Civil Procedure Code provides for the opportunity of the creditor to prevent the exe-

cution of a provisional enforceable judgment by lodging a security.

If a judgment is provisionally enforceable without security,82 the court must declare that

the creditor may prevent the execution by providing a security unless the creditor himself

is providing a security prior to commencement of execution.83
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The debtor may apply for an order preventing the execution by providing a security even

when the creditor has lodged a security if the execution would cause an irreversible detri-

ment to the debtor.84 If the debtor can convince the court that the execution will cause an

irreversible detriment to him, the court may further declare that the execution is restricted

to measures of safeguard or even declare the judgment non-enforceable if the debtor is not

in a position to provide a security.

Apart from these specific provisions for debtors’ protection, sections 719 and 707 of the

ZPO provide for the opportunities to suspend the execution on or without security, to

allow further execution only on security or to set aside enforcement measures on security

by a court order if an appeal is lodged against the provisionally enforceable judgment.

Summary Judgments

Apart from the normal legal procedure, the Civil Procedure Code provides for summary

proceedings and special means of termination of legal proceedings.

Adjudication without Trial or by Special Proceedings

Sections 688 et seq of the ZPO provide for summary proceedings without trial

(Mahnverfahren) to obtain an enforceable default summons (enforceable order for pay-

ment (Vollstreckungsbescheid). These proceedings are admissible only for recovering a

monetary debt.85

The proceedings start with an application for an order for payment of a debt (default sum-

mons — Mahnbescheidsantrag) to be filed with a local court that has jurisdiction for the

legal domicile of the creditor/appellant.86

The court will only examine the admissibility of the application and then, without a hear-

ing and without examination of the claim issue, the payment order (Mahnbescheid) in

accordance with the application against the debtor/opponent.87 If the opponent raises

‘opposition’ (Widerspruch) against the claim in whole or in part within two weeks of ser-

vice of the payment order, the summary proceedings are suspended and the claim will be

decided in ordinary proceedings upon the application.88

When no opposition is raised within two weeks of service, the court will issue an enforce-

able default summons (Vollstreckungsbescheid).89 The enforceable default summons

becomes final if no objection (Einspruch) is raised within two weeks of service.90 Upon

an objection within these two weeks, the court will refer the case to the competent court of
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ordinary proceedings, which will examine the admissibility of the objection and — if the

objection is admissible — decide the claim on the merits of the case.

Summary Judgments

A summary proceeding with trial is the proceeding restricted to documentary evidence

(trial by the record).91 This proceeding is admissible only for claims for payment. In these

proceedings the plaintiff must provide the necessary evidence for his claim by documents

and the defendant is restricted to defenses he can prove by documentary evidence; coun-

ter-claims are excluded.92

The court will render a provisional judgment (Vorbehaltsurteil) in favor of the plaintiff if

the trial by the record is admissible, the plaintiff can provide sufficient documentary evi-

dence for his claim, and the defendant does not respond to the claim at all or cannot support

his defense by documentary evidence.93 This provisional judgment is enforceable.

The defendant may appeal against the provisional judgment in summary proceedings

or apply for the reversal of the provisional judgment in subsequent proceedings

(Nachverfahren), which is the ordinary proceeding where all kinds of evidence are admis-

sible.94

Default Judgments

A further summary proceeding, provided in the Civil Procedure Code, is the default pro-

ceeding to obtain an enforceable default judgment (Versäumnisurteil).

The default proceeding take place if one party fails to attend the court hearing or does not

plead in court and the other party applies for a default judgment.95 The court must render a

default judgment upon request of the party attending the court hearing if the prerequisites

for the admissibility (proper summons etc.)96 and the specific requirements97 are fulfilled.

If the plaintiff fails to appear in the court hearing, the court will render a default judgment

in favor of the defendant without examination on the merits.98

In case of default by the defendant, the court has to examine whether the claim is admissi-

ble and well founded. For this purpose the assertions by the plaintiff are deemed to be

conceded by the defendant.99 As far as the claim is justified under these circumstances,

the court will render the default judgment and dismiss the claim in other respects.100 The

default judgment is enforceable.
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The default judgment is appealable by objection (Einspruch).101 An objection has to be

filed in writing within two weeks of service of the default judgment with the court that has

rendered the judgment.102 If the objection is admissible, the court will determine a new

court hearing to decide on the objection and on the merits of the case.103 If the court comes

to the conclusion that the default judgment is not correct, it will reverse the default judg-

ment and render a new decision on the merits of the case.104 Otherwise, the court will

uphold the default judgment.105

Other Means of Termination

Voluntary Dismissal

Waiver of the Claim (Verzicht). The plaintiff may waive his claim at any time and stage

in the proceedings. Upon a waiver of the claim, the court must dismiss the claim without

examination of the claim as being unfounded if the defendant applies for the dismissal.106

Withdrawal of the Action (Klagrücknahme). The plaintiff may also withdraw the

action. The withdrawal will terminate the lawsuit without a decision on the merits. The

withdrawal, eg, at the appeal instance, renders a decision in the same matter already made

(eg, in the first instance) inefficient.107

The defendant must consent to the withdrawal of the action when an oral court hearing has

already taken place — before the beginning of the oral hearing, the plaintiff may with-

draw the action without consent of the defendant.108 If the plaintiff, in cases where the

consent of the defendant is necessary, declares the withdrawal of the action by written

statement, the required consent of the defendant is deemed to be given if the defendant

does not contradict the withdrawal within two weeks after service of such written state-

ment. The plaintiff may withdraw the action, if necessary with the consent of the defendant,

at any stage of the proceedings until a decision in the same matter has become final.

After the withdrawal, the plaintiff may take the case to court, again provided he has reim-

bursed the defendant for the costs incurred in the proceedings terminated by the

withdrawal.

Termination of the Substantive Dispute

During the proceeding, the dispute may become obsolete by intervening facts, eg, the

defendant pays the claimed debt.
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In such a situation the plaintiff will not waive the claim or withdraw the action because

upon a waiver or withdrawal he would be obliged to pay the costs of the proceedings,109

notwithstanding the fact that his claim was (or might be) well-founded until the interven-

ing fact occurs. The plaintiff will therefore make a motion to the court declaring the

termination of the dispute (Erledigung) and ask the court for a cost order against the

defendant.

If the defendant consents to the motion declaring the disposal of the dispute, the lawsuit

will be terminated without a decision on the merits by the cost order. 110

If the defendant does not consent to the motion declaring the obsolescence of the dispute,

the court has to decide whether the plaintiff’s declaration of obsolescence is justified. If

the action has been admissible and well founded until the intervening facts rendered it

obsolete, the court will declare the dispute obsolete and award the plaintiff his costs. Oth-

erwise, the court will dismiss the claim.

Settlement in Court

The parties may settle their dispute in court (Prozeßvergleich). The court shall at any stage

of the proceedings aim for and support a settlement.111

Asettlement in court will be recorded in the court’s minutes of the hearing. The settlement

recorded by the court becomes an enforceable consent judgment upon which a writ of

execution may be granted.112 As far as the settlement deals with the issue in dispute, the

settlement terminates the suit without court decision and renders former court decisions

in the same matter, which have not become final, inefficient.113

Acknowledgment

The defendant may acknowledge the plaintiff’s claim at any time and stage of the pro-

ceedings (Anerkenntnis).

Upon an acknowledgment of the claim, the court must find against the defendant without

decision on the merits of the claim if the plaintiff applies for a judgment on

acknowledgment (Anerkenntnisurteil),114 provided that the claim is admissible and the

acknowledgment is not contrary to public policy.

The judgment on acknowledgment terminates the suit if the defendant has acknowledged

the whole claim. Otherwise, the court will make a partial judgment on acknowledgment

(Teil-Anerkenntnisurteil) and proceed with the trial in other respects.
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Trial

In General

Since there is no distinction between ‘trial’ and ‘pre-trial’ under German law, it is not

possible to follow the structure recommended by the editors. Instead, some general

remarks about the structure of a trial and the role of the parties and the judge in Germany

are appropriate.

Adversary System and Role of the Judge

The German civil procedural law is, except for family and related matters, in essence

adversarial. This is expressed in the basic procedural principle that only the parties themselves

may introduce facts. The court may take into consideration only those facts and assertions

which the parties have presented to it and may not seek out new evidentiary material on its

own (Verhandlungsmaxime). However, the German judge has a much greater role to play

during the trial in general and especially in the process of the submission of evidence.

The court shall ensure that the parties make full explanations concerning all material facts

and make the appropriate demands for relief, in particular, that they supplement inade-

quate statements or asserted facts, make expedient applications and designate sources of

proof.115 In carrying out this duty the court has the right to discuss the factual and legal

aspects of the dispute with the parties and put questions to them.

This so-called duty of clarification (Aufklärungspflicht) does, however, have restrictions.

First, it has to be underlined that the duty of clarification does not impose an independent

duty on the court to inquire into the case regardless of how the case has been pleaded. The

court does not even have the right to do this, but is strictly bound to the assertions of the par-

ties. Questions and inquiries are only possible on the basis of these assertions. Nevertheless,

the court shall point out to a party facts that obviously have been ignored or considered

immaterial by the respective party, and shall grant the parties the opportunity to argue

thereon; otherwise, the decision of the case may not be based on such facts.116 This applies

to all lawsuits, thus, also to lawsuits where the parties are represented by an attorney.

Setting Case for Trial

In front of the background of these general remarks, the court has unrestricted and uncon-

trolled discretion to proceed in the following alternatives.

The court may appoint the first hearing and fix the date of such hearing at the same time as

the court orders the defendant to prepare the statement of defense.117 This alternative will

be chosen either when the case seems to be straightforward, or if the court expects that

there will be a default judgment, or an acknowledgment judgment, or if there is a high

probability for a settlement.
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The alternative is the proceeding in writing.118 Under this alternative, the court will ask

the defendant to submit within a specified time the statement of defense and decide there-

after whether additional briefs by either party are necessary to prepare the trial.

The court actively prepares the trial by:119

• Asking the parties to amend or explain their briefs as well as to produce documents or

objects they referred to within a time to be specified by the court;

• Asking authorities involved in the case for information (if applicable);

• Ordering the personal appearance of the parties; and

• Ordering witnesses or experts to appear at the trial date in court.

The first ordinary hearing is preceded by a conciliation hearing, unless settlement negoti-

ations already have been executed before an extra judicial conciliation committee, or an

attempt of reconciliation seems to be obviously unpromising.120 For the conciliation hear-

ing the court shall order the personal appearance of the parties.

In case of an unsatisfied execution of the conciliation hearing, the ordinary hearing shall

immediately follow the conciliation hearing; otherwise, the court has to fix the date for

oral hearing.121

Evidence

After the judge has finally decided which factual assertions require evidence — possibly

after the exchange of several briefs from each party and several hearings — the evidence

shall be taken.

Nature and Purpose of Evidence

The evidence is taken by the court.122 The taking of evidence may only be transferred to a

member of the court or, under certain restricted conditions,123 to another court. The pur-

pose of the evidence is to prove the factual assertions to the court. Generally, each party

has to prove all facts favorable to it.

Kinds of Evidence

The ZPO recognizes five different kinds of evidence: expert testimonies, inspection by

the court, witnesses’testimonies, documentary evidence and, to a very limited extent, par-

ties’ testimonies.
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Witnesses. The powerful position of the judge becomes obvious when interrogating

witnesses. The court has to see that the witness possesses the knowledge of particular

events or circumstances in a continuous narrative.124 Afterwards, the judge has the right to

ask clarifying questions first. Only thereafter are the attorneys allowed to ask additional

questions.

Expert Witnesses. Expert witnesses are chosen by the court.125 The parties may intro-

duce expert opinions too, but the court will, as a general rule, follow the opinion of the

independent expert appointed by the court. Experts have to explain their written opinions

to the court and the parties at trial. Again, the judge has the right to start asking questions

first.

Role of the Parties. In principle, the parties are not obliged to help each other or to help

the court in finding the truth. There is no duty to reveal all documents, be they favorable or

unfavorable as, for example, in common law countries. Normally, no examination of the

parties takes place. As the value of the testimony of a party is profoundly distrusted under

German law, the parties are not considered to be witnesses. A party can only testify if the

other party requests so,126 or if the court is convinced that it is impossible to find out the

truth otherwise.127 In any event the testimony of a party is given less weight than other

evidence.

A party cannot be compelled to testify.128 However, the court is free to evaluate such

refusal in its consideration of the evidence. Again, no statistical evidence can be given,

but testimony is requested from one of the parties rather rarely.

The situation is of course different when the parties are not represented by lawyers but act

for themselves. However, even through their assertions are not considered to be a testi-

mony, in the briefs in which the facts are stated, the parties are under a statutory duty to

state the truth.129

This concept reflects the liberal views of the 19th Century, when the ZPO was enacted. It

shows a pure adversary system. Yet, this system would have led to unjust results in a num-

ber of situations if it had remained unchanged. Under circumstances where the plaintiff

has little or no information and the defendant can provide this information without signifi-

cant difficulties, it would seem unjust to dismiss the action because the plaintiff cannot

state his case exactly. Therefore, the courts have developed certain mechanisms to adjust

the system.

One such mechanism is to shift the burden of proof. The general principle is that each

party has to allege and to prove what is in his favor. In those cases where the plaintiff does
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not have sufficient information and is not aided by a shift of burden of proof or by an

obligation on the part of the defendant, the defendant can block the action by simply deny-

ing the claim.

The interest of the plaintiff in establishing his case and the interests of the defendant —

specific trade secrets, the desire not to be harassed by court actions — are considered to be

of the same value. This is consistent with the scheme of the ZPO in general and with the

prohibition on probing and fishing expeditions in particular. It cannot be assumed that it

leads to unjust results or hardship in any significant number of cases. It would be errone-

ous to focus solely on the needs and desires of the plaintiff without paying attention to the

defendant. All court proceedings involve nuisance and harassment. Defendants should,

therefore, be protected against claims that are so vague that it is difficult to answer them. A

growing number of legal scholars are arguing de lege lata in favor of far more extensive

obligations on the parties to help each other and the court to find the truth. However, these

authors have so far had no significant impact on the development of the case law.

Documents

Parties. First, it has to be underlined that the ZPO departs from a narrow notion of docu-

ments, restricted to written texts. German procedural law does not contain any general

obligation to disclose documents. A party is only obliged to disclose and produce docu-

ments under certain circumstances. An obligation of disclosure arises if the party has

made reference to the document in question in the statement of claim, defense or in a

brief.130

A party is obliged to produce documents to which the other party has a right according to

the provisions of the material law.131 This includes, for example, receipts132 or, more gen-

erally, documents in which the other party has an interest.133

The latter provision applies mainly to documents that the party is obliged to gather by law,

eg, tax declarations or commercial books of account, which are, however, subject to the

prohibition of probing.134 As a consequence, the desired document has to be described

precisely. There is no possibility that this provision could be used in order to obtain inter-

nal studies and documents of the opponent.

If a party does not produce documents despite having been ordered to do so by the court,

the alleged content of the document is considered to be true unless the court is convinced

that the party searched properly and simply does not have the document.

It has been proposed occasionally to introduce into the German civil procedure a general

duty to disclose documents. This duty allegedly exists already under the duty of truth.135

So far, this idea has not had any impact in practice and is upheld only by a very small
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minority of legal scholars. Nevertheless, the court in its sole discretion may order that a

party discloses documents to the court if that party of the trial has taken reference to such

documents.136

Non-Parties. Non-parties are only under a duty to produce documents if the party who

demands the documents has a right to these documents under the material law.137 If the

non-party refuses to present the requested document, the party has no choice other than to

start separate proceedings against the non-party. Nevertheless, the duty to disclose the

document at the request of the court138 also applies to non-parties unless the disclosure of

documents is unreasonable or the non-parties are privileged from testifying.

As for the lawyers, there is no risk that the opposing party might even try to ‘look into their

briefcase’ as this party does not have any material rights or claims against the lawyer.

Privileges. German law does not consider the parties to be witnesses. As a consequence,

the privileges of parties and witnesses have to be analyzed separately.

Parties. The parties are in need of privileges only to a very restricted degree. Generally,

they do not have to provide their opponents with valuable information. Documents that

have been prepared in contemplation of litigation do not have to be disclosed. There is no

claim under German law that would require the disclosure of such documents. The practi-

cal importance of privileges is further diminished by the fact that the parties cannot be

compelled to testify. Two problems, however, have to be mentioned:

German law does not contain a general privilege against self-incrimination. In every case the

interests involved have to be weighed and analyzed. In order to avoid the conflict between the

testimony in civil procedure and possible criminal or administrative charges, the courts have

developed a principle that the testimony cannot be used in criminal proceedings.

As far as the parties are concerned, no special privilege to protect trade secrets exists. The

court can restrict the access to such secrets to lawyers, but the secrets are not privileged.

However, again, it has to be recalled that an obligation to make a precise statement and

prohibition of probing offer an effective protection.

Non-Parties. Non-parties enjoy very far-reaching privileges under German law. Rela-

tives and spouses are entitled to refuse to give any testimony.139 The same is true for

priests,140 journalists141 and persons who are obliged to keep secrets according to their

professional ethics.142
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Lawyers fall into the latter category. Their privilege is construed broadly since the

unjustified revelation of secrets entrusted to them is an offence, punishable by up to three

years of imprisonment.143

All witnesses can refuse to testify if the testimony would lead to economic loss, generate

the danger of criminal prosecution or reveal business or trade secrets.144 The notion of

business secrets is extremely broad and comprises all data and information that is not

available to the public and that the witness intends to be kept secret.

Judgment and Kinds of Relief

Final Judgment

Final Judgment and Interlocutory Judgment

Once the trial has been closed, all necessary evidence has been taken and the parties have

maintained their unwillingness to settle the case the judgment is rendered. An important

distinction has to be made between final judgments145 and interlocutory judgments.146

Only final judgment may be attacked by means of appeal. The interlocutory judgment, on

the contrary, does not lead to the end of the proceedings in the court: the court only decides

one aspect of the claim with a binding effect. The interlocutory judgment is, for example,

available if the foundation of the claim as well as the amount is at dispute. If, for example,

the defendant allegedly caused an accident which allegedly lead to damages of EUR

50,000 and the defendant denies his responsibility in the first place and argues that any

possible damage may not be higher than EUR 25,000, then an interlocutory judgment

with regard to the question whether the defendant is at all responsible for the damage may

be rendered. It is in the free discretion of the court whether to deliver an interlocutory

judgment or not.

Types of Final Judgment

Usually a distinction is made between judgments dealing with the merits of the case and

judgments exclusively dealing with procedural questions (procedural judgments).

Procedural judgments are delivered by the court if it comes to the conclusion that the

claim for procedural or formal questions is inadmissible.

Final judgments may either cover the whole dispute or decide only one aspect of it (partial

judgment).147 If, for example, the plaintiff pursues a claim for damages based in tort and a

contractual claim for payment and the court is convinced that the contractual claim is

well-founded whereas the claim based in torts requires further evidence to be taken, a par-

tial (final) judgment with regard to the contractual claim can be delivered.
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Final judgment may be provisional.148 The most important examples for provisional

final judgments are summary judgments.149

Rendering the Judgment

Generally, the operative provisions of the judgment are declared orally without stating

any facts or the ratio decidendi. The judgment is either pronounced immediately after the

end of the trial or in a separate hearing.150 This separate hearing must take place within

three weeks after the end of the trial unless there are special reasons, such as the size or

complexity of the case.

The written judgment has to satisfy the statutory conditions and to include:151

• The names of the parties, their legal representatives and their attorneys;

• The exact designation of the court and the names of the judges;

• The date the trial was finished;

• The operative provisions of the judgment;

• The facts of the case; and

• The ratio decidendi.

The judgment has to be served upon the parties.152 The service is not a prerequisite of the

validity of the judgment.

Kinds of Relief

The kind of relief granted by the judgment is not determined by the procedural law but by

the provisions of material law.

Specific Performance

In this context, it has to be mentioned that specific performance is, unlike, for example, in

the common law countries, the regular relief granted.

Substitution Relief

Only to the extent that specific performance is not possible or the plaintiff exercised a

choice in favor of a substitution relief (if applicable) is such relief granted, for example,

by way of damages.
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Constitution, Transformation, Rescission, Declaration Concerning Legal Relations

Finally, the judgment may also constitute or transform a legal relation. All judgments in

favor of the defendants are per se declaratory judgments since they declare that the claim

pursued by the plaintiff is not well founded. However, declaratory judgment may also be

pronounced in favor of the plaintiff, for example, if the plaintiff asked the court to declare

a contract to be valid and existing.

Standard examples for judgments, which constitute or transform legal relations, are

divorce judgments or judgments by which companies or partnerships are dissolved.

Post Trial Motions

Attacks on Judgments

Court decisions that have not become final and unappealable may be contested by ordi-

nary appeals.153 The ordinary appeals will be part of the ongoing (pending) proceedings.

Proceedings which have come to an end by a final and unappealable decision of the court

may be reopened under certain circumstances upon an action for a reopening of the pro-

ceedings, which is an extraordinary appeal.154

Grounds for a New Trial

The Code of Civil Procedure provides for two kinds of action for a reopening of the pro-

ceedings:155

• The action for annulment (Nichtigkeitsklage); and

• The action for restitution (Restitutionsklage).

If both proceedings are started at the same time, the court will suspend the proceedings for

restitution until the decision of the action for annulment has become final and absolute.156

Both actions aim at the reversal of the contested decision and rendering a new decision by

the court applied to. They only differ in the grounds for reopening the proceedings they

are based upon.

Admissibility

Final judgments157 and orders, which terminate the proceedings,158 are subject to an

action for a new trial.
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Action for Annulment. The grounds for an action for annulment include: serious

infringements upon procedural rules like the incorrect composition of the court; participa-

tion of an excluded judge in the rendering of a judgment; and incorrect or missing

representation of the party in the proceedings.159 Such serious violations of procedural

rules are always reason enough for the reversal of the decision.

The action for annulment is inadmissible if the ground for the action160 could have been

pleaded with an ordinary appeal during the proceedings.161

Action for Restitution. The grounds for an action for restitution are specified in section

580 of the ZPO. These are, on the one hand, criminal offences during the trial, such as false

statement under an oath, and falsification of documents. If the action for restitution is based

upon one of these grounds, the conviction of these offences is subject to further action.162

On the other hand, a ground for an action for restitution is given if the foundation of the

decision has changed fundamentally or ceased to exist, eg, the reversal of a decision

which, the contested decision was based upon; or the discovery of a document that would

have led to a decision in favor of the appellant.163

Unlike the action for annulment, the action for restitution can only be based on such

grounds that have caused or influenced the decision. The action for restitution is inadmis-

sible if the ground it is based upon could have been pleaded with an ordinary appeal or by

notice of objection and the appellant has negligently omitted this opportunity.164

Form

Both actions for a new trial have to be filed in writing (statement of claim) with the competent

court, which is the court that has rendered the decision against which the action is filed.165

Thus, the Federal Court of Justice might decide in first instance the action for a new trial.

The statement of claim must specify the judgment against which the action is filed and

must express the appellant’s intention to bring an action for annulment or restitution. The

statement of claim must include the assertion of a ground for the action.166

Time Limit

Both actions for a new trial have to be filed with the court within one month of obtaining

knowledge of the ground for reopening the proceedings, but not later than five years after

the decision has become final and absolute.167
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Proceedings and Decision

If the contested decision is a judgment, the court must carry on an oral hearing and decide

by judgment. If the contested decision is an order, the court may decide without an oral

hearing on the basis of an order.168

The court will dismiss the action for reopening the proceedings as inadmissible when the

prerequisites of the action for a new trial are not fulfilled.169 The court must reverse the

contested decision when it comes to the conclusion that a ground for reopening the pro-

ceedings is present.170 The reversal of the decision comes into force with retroactive effect

when the decision for reopening becomes final. The reversed action then is deemed to be

never made. Apart from the reversal of the decision, the court must reopen the proceed-

ings and make a new decision on the merits of the case.171

Enforcement and Execution of Judgment

Internal Provisions

If the unsuccessful party (debtor) does not follow the judgment, the successful party

(creditor) has to take steps to force the execution. The core provisions are laid down in the

ZPO.

Writ of Execution/Execution Clause

Once the judgment has been served upon the debtor, the creditor may start to force the

execution. Prerequisite to any measure of execution is the existence of an official copy of

the judgment provided with an execution clause. Such a certificate of enforceability is

issued upon motion by the clerk of the court that has delivered the judgment.172 The offi-

cial copy with the execution clause is the basis of the following steps of execution. The

exact steps of execution and the state authority competent to deal with it depend on the

object of execution.

Enforcement against Chattel

The bailiff of the court is competent to carry out execution against chattels in the posses-

sion of the debtor.173 The bailiff takes away or seizes the chattel by taking actual

possession. In order to do so the bailiff is, subject to a special permission to be granted by

the court, entitled to enter and search the debtor’s house. The chattel seized by the bailiff is

sold at public auction.174
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Enforcement against Real Estate, Registered Ships and Aircraft

The court at the place of the real estate, the registered ships or aircraft and, not the court

that delivered the judgment, is competent to take steps of forced execution. Upon motion

by the creditor, the competent court may grant:

• Registration of a mortgage;

• Compulsory administration; or

• Compulsory sale.

The technical details of this procedure are laid down in the Forced Sale and Administra-

tion Act (Gesetz über die Zwangsversteigerung und Zwangsverwaltung).

Attachment of Debts

The creditor may attach debts or other rights of the debtor by way of an application to the

clerk of the court in the district where the debtor has his residence. The clerk will issue an

order of attachment and transfer of the garnished claim.175 This procedure does not

infringe upon any rights of the third-party debtor.

Declaration of Will

No special steps of forced execution are necessary if the judgment orders the debtor to

make a declaration of will, for example, the acceptance of an offer made by the creditor.

As soon as the judgment becomes final, the debtor is deemed to have made such declara-

tion of will.176

Act or Omission

If the debtor is ordered by the judgment to carry out a specific act and refuses to do so, the

creditor may file a motion for an order for substitute performance by a third party.177 The

competent authority is the court that delivered the judgment.

If an omission is ordered, the court may, upon motion of the creditor, threaten and subse-

quently fix a penalty of up to EUR 250,000 or a term of custody not to exceed six months.178

Bankruptcy, Liquidation, Receivership

In case of bankruptcy, liquidation or receivership, any steps of forced execution based on

a distinct judgment come to a standstill. The procedures to be followed then are laid down

in the Bankruptcy Act and in the Receivership Act, which are not within the scope of this

chapter.
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Recognition and Enforcement of Judgments under the Brussels Convention

Germany is a contracting party to the Brussels Convention of 27 September 1968, as

amended on 25 October 1982. The Convention facilitates the recognition and enforce-

ment of judgments delivered by courts of the Member States.179

Recognition and Enforcement of Foreign Judgment outside the Scope of the Brussels

Convention

Treaties. Apart from the Brussels Convention, Germany is a contracting party to the

following multilateral treaties which deal with the recognition of foreign judgments:

• Hague Convention on Civil Procedure of 1 March 1954 concerning the recognition of

decisions with regard to the costs;

• International Convention on the Transport of Goods by Railway;

• International Convention on the Transport of Goods by Road; and

• International Convention on the Transport of Persons and Luggage by Railway.

Moreover, there are bilateral treaties between Germany and some other countries which

contain regulations with regard to the mutual recognition of judgments: Austria, Bel-

gium, Greece, Israel, Italy, the Netherlands, Switzerland, Tunisia, and the United

Kigndom. With respect to Belgium, Italy, Netherlands, and the United Kingdom, the

Brussels Convention prevails within its scope of applicability.

Autonomous Law

Recognition. In the absence of international treaties, a foreign judgment has to be recog-

nized according to section 328 of the ZPO before execution can take place. Foreign

judgments will be recognized under the following conditions:180

• The foreign court that rendered the judgment must have been competent to decide the

matter. The question of competence is ascertained by application of the German rules

of jurisdiction;181

• The foreign judgment can only be recognized if the writ was served properly on the

defendant;

• The foreign judgment cannot be recognized if it is contrary to another foreign decision

which was previously held or if it interferes with a pending litigation in Germany or a

German decision;

• The foreign judgment will not be recognized if it contravenes the German ordre public;

and
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• There must be reciprocity, ie, the foreign judgment is only recognized to the extent that

the foreign state recognizes German judgments.

Execution. The execution will take place if all condition of section 328 of the ZPO are

fulfilled and the foreign judgment is final and binding according to the law under which it

was delivered.182

Appeals

In German civil procedure law, two kinds of appeals have to be distinguished: ordinary

appeals and extraordinary appeals. Ordinary appeals include the appeal of first instance

(Berufung);183 the appeal of second instance (Revision);184 the immediate complaint

(sofortige Beschwerde);185 and the complaint on points of law (Rechtsbeschwerde).186

Extraordinary appeals include: the opposition (Widerspruch)187 the objection (Erinnerung);188

the motion for reinstatement (Antrag auf Wiedereinsetzung);189 and the action for reopen-

ing the proceedings (Wiederaufnahmeklage).190

Ordinary appeals always have a dual effect: they suspend the effect of the decision

(Suspensiveffekt), and the superior court will be seized of the matter (Devolutiveffekt).

Issues Subject to Review

The appeal of first instance and the complaint are appeals on questions of both fact and

law. The appeal of second instance is an appeal on questions of law only.

As farasanappealmaybebasedonquestionsof fact aswell, it, inprinciple,maybebasedon the

introduction of new facts and fresh evidence in the appeal proceedings. Regarding the com-

plaint, this principle is valid without limitation, while the possibility to introduce new facts and

fresh evidence with the appeal of first instance is very limited. The appeal of second instance,

which is an appeal on questions of law only, cannot be based on new facts or fresh evidence.

Prerequisites of an Appeal

The court of appeal may only examine the validity of the grounds of appeal after ascer-

taining the compliance with all necessary prerequisites of the appeal. There are five

certain prerequisites of any appeal:

• Admissibility of the appeal, eg, the concrete appeal must be available against the con-

tested decision;
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• The appeal must be filed in the proper form;

• The appeal has to be filed within the legal time limit if the appeal is subject to a time

limit (appeal of first instance, appeal of second instance and immediate complaint);

• The appellant must be aggrieved by the contested decision. In financial claims a certain

amount which may differ between the different kinds of appeals has to be exceeded to

contest the decision; and

• The appellant has not waived his right of appeal.

Cross-Appeal

Subject to the aforementioned prerequisites, both parties may file ordinary appeals that

are independent from each other. If the court, for example, has ruled that a claim for dam-

ages in the amount of EUR 100,000 is only justified in the amount of EUR 50,000, both

parties may appeal against this judgment, the plaintiff to obtain a judgment in the amount

of EUR 100,000 and the defendant for dismissal of the action.

In distinction from such independent appeals of both parties, one party may file a

cross-appeal in defense of the appeal of the other parties. Such cross-appeals are admissi-

ble as an appeal of first instance,191 an appeal of second instance192 or a complaint.193 It is in

the sole discretion of the respective party whether to file an independent ordinary appeal

against the judgment or to file a cross-appeal in defense of the appeal of the opponent.

The formal requirements for a cross-appeal are basically the same as for an ordinary

appeal, but there is no time limit for the cross-appeal as for the ordinary appeal and a

cross-appeal is admissible even where the party has waived its right to an (independent)

appeal.194 Furthermore, a cross-appeal is admissible even where the party is not aggrieved

by the decision of the lower court.

The admissibility of the cross-appeal is independent on the admissibility of the appeal.195

Therefore, even if the appellant exceeds the legal time limit for filing of the appeal, the fil-

ing of a cross-appeal by the opposite party is still admissible. On the other hand, the

effectiveness of the cross-appeal as an appeal that is dependent on the appeal of the other

party is dependant on the admissibility of the appeal. Therefore, if the appeal is withdrawn

by the appellant, rejected by the court as inadmissible or dismissed through order of the

court, the cross-appeal automatically becomes ineffective.196

Appeal Decision

The appeal court will dismiss an appeal as inadmissible unless all prerequisites of the

appeal are given. Only if all prerequisites for an appeal are given will the court examine
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the validity of the ground of appeal. In this case the court may dismiss the appeal as

unfounded when it comes to the conclusion that the contested judgment is correct.

If the court of appeal comes to the conclusion that the contested decision is not correct, the

court of appeal will set aside the judgment and refer the case back to the lower court or

make a decision of its own on the merits of the case (judgment on appeal). The appeal

decision has a dual limitation: it may neither award more to the appellant than he claimed

for197 nor may the appeal court alter the judgment of the lower court to the appellant’s

detriment.

Individual Types of Appeals

Appeal of First Instance (Berufung)

Scope of Appeal. An appeal of first instance is an appeal on questions of fact as well as

law. Nevertheless, the appeal of first instance is not a totally new instance of fact but

rather an instance that shall inspect the correctness of the decision of the first instance and

is, in principle, bound by the fact-findings of the first instance. Therefore, an appeal of

first instance can only be based on the failed or incorrect application of a rule of law or the

circumstance that the underlying facts justify a divergent decision.198

On the other hand, new facts and fresh evidence (new means of attack and defense) in

exceptional cases may be introduced with the appeal of first instance (unless their intro-

duction is excluded):

• The plaintiff may file new claims or extend the claim of first instance

(Klagänderung),199 and the defendant may launch a counter-claim or plead the defense

of set-off, if the opposite party consents or the court decides that it would be appropriate

to deal with the new matters raised;200

• New means of attack and defense, which refer to a fact that obviously has been ignored

or considered immaterial by the court of first instance, are admissible;201

• New means of attack and defense, which have not been pleaded in the court of first

instance as a result of an irregularity in the proceedings, are admissible;202 and

• New means of attack and defense, which could have been pleaded in the court of first

instance but have not timely been pleaded, are admissible if there was no negligence on

the party in not pleading the new means of attack and defense in the court of first

instance.203 Any new means of attack and defense are excluded if they were justifiably

refused by the court of first instance.204
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Prerequisites. The appeal of first instance is admissible only against judgments, not

against other forms of court decisions, for example, orders. The appeal of first instance is

given against final judgments of the local court (Amtsgericht), final judgments in first

instance by the regional court (Landgericht), and against interlocutory judgments.205 The

appeal of first instance against a default judgment is inadmissible if the extraordinary

appeal by notice of objection (Einspruch) is given.206

The appeal of first instance has to be filed in writing (notice of appeal) with the court of

appeal. The notice of appeal must specify the judgment against which the appeal is filed

and must express the appellant’s intention to appeal.207 The appellant has to give reasons

for the appeal208 either in his notice of appeal or in a separate document (statement of

grounds for appeal). Court of appeal for an appeal against a judgment of the local court is

normally a regional court209 (in cases concerning a parent and child legal relationship or

matters of family law, exceptionally the higher regional court (Oberlandesgericht) is the

court of appeal).210 The Court of appeal for appeals of first instance against judgments of

the regional court is always the higher regional court.211

The appeal of first instance has to be filed with the court of appeal within one month after

the complete formal judgment by the court was served to the appellant, but not later than

five months after the judgment was pronounced.212 The statement of grounds for appeal

has to be filed within two months after the service of the complete formal judgment by the

court to the appellant, but not later than five months after the judgment was pro-

nounced.213

The appeal is admissible if the amount in controversy on appeal exceeds EUR 600214 or if

the appeal of first instance has been permitted by the court of first instance within its judg-

ment. The court of first instance will permit the appeal if the case is of fundamental legal

importance, or a decision of the court of appeal is necessary for development of law or for

uniform application of law.

The appeal of first instance is inadmissible if the appellant has waived his right to

appeal215 or has withdrawn his appeal.216

Judgment of Appeal. The court of appeal has several opportunities to decide about the

appeal of first instance.
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If the appeal of first instance is inadmissible, the court will dismiss the appeal as

inadmissible at its discretion without an oral hearing by an order or after an oral hearing

by a judgment. 217If the appeal of first instance is dismissed as inadmissible, the decision

may be contested by complaint on points of law or by appeal of second instance,218

depending on whether the court has decided without an oral hearing by order or after an

oral hearing by a judgment.

The court of appeal has to dismiss the appeal as inadmissible by order if, at its discretion,

the appeal has no reasonable prospect of success, development of law or uniform applica-

tion of law do not require a decision of the court of appeal, or the case is not of

fundamental legal importance. If the appeal is admissible, the court of appeal will always

decide on the merits of the case after an oral hearing by a judgment.219

The court of appeal will dismiss the appeal and uphold the judgment of the lower court if it

agrees to the result of this judgment, even if it disagrees to the reasons given by the lower

court for its judgment.

The court of appeal will allow the appeal and reverse the judgment of the court of first

instance if it comes to the conclusion that the judgment of first instance is not correct. In

principle, the court of appeal will make its own judgment.

Under certain circumstances the court of appeal may refer the case back to the court of

first instance if the judgment, successfully appealed against, has not dealt with the matter

at issue or if serious procedural mistakes were made by the court of first instance.220 How-

ever, the court of appeal may not refer the case back if it itself can decide on the matter and

hold that this would be appropriate.221

A decision on the merits by the court of appeal may be contested by the appeal of second

instance, provided the below-mentioned requirements are given.

Appeal of Second Instance (Revision)

Scope of Appeal. Appeal of second instance is an appeal on questions of law only.222

The court of second appeal is bound by the finding of facts by the lower court.223 Introduc-

tion of new facts or fresh evidence by the parties, as well as new claims or amendments of

action, are not allowed.

Only in certain cases may the court of second appeal deviate from the finding of facts by

the lower court, eg, if the finding of facts by the lower court was influenced by procedural

irregularity and this irregularity is asserted by the appeal of second instance.224 Only

infringements of federal law or state law, which application extends beyond the
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jurisdiction of appeal of first instance, can be asserted by the appeal of second instance.

Furthermore, the contested court decision must be based upon this infringement of law if

the second appeal shall succeed — a causal connection between the infringement of law

and the court decision is necessary.225

Section 551 of the ZPO states certain serious violations of procedural rules that constitute

valid grounds of appeal. If the appellant can show that at least one of these certain proce-

dural rules is violated, his appeal will be considered.

Prerequisites. An appeal of second instance is admissible only against judgments, not

against other forms of court decision, eg, orders. An appeal of second instance is given

against final judgments of courts in second instance226 and against interlocutory judg-

ments to be treated as equal.227 Furthermore, an appeal of second instance is possible

against a judgment of the regional court in first instance if certain requirements are ful-

filled (leap-frog appeal).228

An appeal of second instance is inadmissible229 against default judgments and injunc-

tions.230

The appeal of second instance has to be filed in writing (notice of appeal) with the court of

second appeal.231 The appellant has to give reasons for the appeal, either in his notice of

appeal or in a separate document (statement of grounds for appeal).232

In principle, the court of second appeal is the Federal Court of Justice (Bundesgerichtshof).

Only in the State of Bavaria does the Bavarian State Court of Justice (Bayerisches

Oberstes Landesgericht) have jurisdiction for certain second appeals.233

The appeal of second instance has to be filed with the court of second appeal within one

month of the service of the complete formal judgment by the court of first appeal to the

appellant, but not later than five months after the judgment has been pronounced.234

The statement of grounds for appeal has to be filed within two months, beginning with the

service of the complete formal judgment by the court of first appeal to the appellant, but at

least beginning five months after the judgment has been pronounced, if not already filed

together with the notice of appeal.235

The appellant must be aggrieved by the contested judgments.
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The appeal of second instance is always admissible if the court of first appeal has permitted

the appeal of second instance in its judgment.236 The court of first appeal will grant per-

mission if the case has fundamental legal importance or if its decision deviates from a

precedent decided by the Federal Court of Justice or by the Common Senate of the Federal

Appeal Courts (Gemeinsamer Senat der obersten Gerichtshöfe des Bundes) and is based

on this deviation.237 If the court of first appeal has admitted the appeal of second instance,

the Federal Court of Justice is obliged to consider the appeal.238

The complaint of non-admission (Nichtzulassungsbeschwerde) is given against the deci-

sion of the court of first appeal not to grant permission for the appeal of second instance.

The complaint of non-admission has to be filed with the court of second appeal within one

month of service of the complete formal judgment by the court of first appeal to the appel-

lant, but not later than six months after the judgment has been pronounced.239 The

statement of grounds for complaint of non-admission has to be filed within two months

after the service of the complete formal judgment by the court of first appeal to the appel-

lant, but not later than seven months after the judgment has been pronounced, if not

already filed together with the notice of complaint.240 The court of second appeal decides

on the complaint of non-admission by an order. The court of second appeal will permit the

appeal of second instance if the case is of fundamental legal importance or if a decision of

the court of second appeal is necessary for development of law or for uniform application

of law.241

If the court of second appeal permits the second appeal by order upon complaint against

the non-admission of second appeal, the complaint procedures will be carried on as sec-

ond appeal proceedings without suspension242 and the filing of the complaint of

non-admission in due time and form will be considered as filing of the second appeal.243

If the court of second appeal dismisses the complaint against the non-admission of the

second appeal, the judgment of the second instance becomes final and absolute.

Judgment of Appeal. The Federal Court of Justice has several opportunities to decide

about the appeal of second instance. If the appeal of second instance is inadmissible, the

court will dismiss the appeal as inadmissible by an order (if no oral hearing has taken

place) or by a judgment (after an oral hearing).244 If the appeal of second instance is

admissible, the Federal Court of Justice will always decide on the merits of the case after

an oral hearing by a judgment.245
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The court will dismiss the appeal and will uphold the judgment of the court of first appeal

if it consents to the result of this judgment. If the court of first appeal has ignored or falsely

applied rules of law, the Federal Court of Justice will dismiss the appeal if for other rea-

sons the result of the judgment by the court of first appeal is correct.246

The appeal of second instance is well founded if the judgment of the court of first instance

is based on an infringement of law; in this case the Federal Court of Justice will set aside

the judgment of the court of first appeal.247 At its discretion the Federal Court of Justice

will make its own decision on the merits or will refer the case back to the court of first

appeal,248 depending on whether the facts of the case are clear and it can decide on the

whole case without taking further evidence.

Complaint

Types of Complaints. The Code of Civil Procedure provides for two types of

complaints:

• Immediate complaint (sofortige Beschwerde);249 and

• Complaint on points of law (Rechtsbeschwerde).250

Scope. The immediate complaint is an appeal on questions of both fact and law. New

facts and fresh evidence may be introduced by the immediate complaint without any limi-

tation.251 On the contrary, the complaint on points of law is an appeal only on the

questions of law.

Both the immediate complaint and the complaint on points of law are subject to a statutory

time limit. A further distinction between the immediate complaint and the complaint on

points of law is the opportunity of the court, whose decision has been appealed against by

an immediate complaint, to grant redress sought by the complaint by modifying the

appealed decision on its own.

The complaint on points of law is the appeal against the decision of the court in first

instance about an immediate complaint.

Prerequisites. An ordinary complaint is admissible against the decision of first instance

by a lower court or a regional court either where explicitly provided so by law252 or against

decisions that do not require a prior oral hearing and dismiss procedural motions.253

Basically, orders and rulings are subject to complaint, not judgments. Decisions by a

higher regional court are not subject to complaint in principle.
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A complaint on points of law is admissible either where explicitly provided for by law254

or, if the complaint on points of law has been admitted by the court of complaint, by the

court of first appeal or the higher regional court in its respective order.255 A complaint on

points of law is inadmissible when development of law or uniform application of law do

not require a decision of the court of complaint on points of law, or the case is not of

fundamental legal importance.256 Acomplaint on points of law has to be admitted if devel-

opment of law or uniform application of law requires a decision of the court of complaint

on points of law, or the case is of fundamental legal importance.257

Both an immediate complaint and a complaint on points of law normally have to be filed

in writing.258

Unlike the appeal of first and second instance, the appellant is not obliged to give reasons

for the immediate complaint. However, in practice the appellant will always set out the

grounds for his immediate complaint. On the other hand, the complaint on points of law

has to be substantiated in writing within one month after the service of the contested deci-

sion on the appellant.

The immediate complaint has to be filed with the court that has rendered the contested

decision or with the appeal court.259 The complaint on points of law may always be filed

with the appeal court.260

The immediate complaint is subject to a time limit of two weeks after service of the deci-

sion to the appellant.261 The complaint on points of law is subject to a statutory time limit

of one month after service of the decision to the appellant.262

Decision. The court that has rendered the decision against which the immediate com-

plaint is filed can allow the complaint and amend its previous decision.263 If it is not

willing to amend its decision, the court must submit the complaint to the appeal court,

which may allow the complaint if it is admissible and well founded or dismiss the com-

plaint as inadmissible or unjustified.264

The court that has to decide on the complaint on points of law will, if the complaint is

admissible and well-founded, refer the case back to the court that has rendered the

decision against which the complaint on points of law is filed. In this case such court

has to base its decision on the legal judgment underlying the annulment of the decision

against which the complaint on points of law is filed. The appeal court will make its

GERMANY GER-43

254 ZPO, s 574, para 1, no 1.
255 ZPO, s 574, para 1, no 2.
256 ZPO, s 574, para 1, no 1.
257 ZPO, s 574, para 1, no 2.
258 ZPO, s 569, para 2; s 575, para 1.
259 ZPO, s 569, para 1.
260 ZPO, s 575, para 1, sent 1.
261 ZPO, s 569, para 1.
262 ZPO, s 575, para 1.
263 ZPO, s 571.
264 ZPO, s 572, para 1.



own decision on the merits only if the facts of the case are clear and it can decide on the

whole case without taking further evidence.

Conclusiveness of Judgment

Res Judicata

The purpose of any judgment is to reach a final and binding settlement of the lawsuit by

the decision of the court. A judgment is final and binding when it becomes unappealable

and res judicata.

Unappealability

Judgments. Any judgment becomes non-appealable. Unappealability means that the

judgment cannot be contested by ordinary appeals265 or by opposition/objection (against

default judgments).266 A non-appealable judgment may only be contested by extraordi-

nary appeals, eg, an action for reopening the proceedings.267

A judgment becomes non-appealable when the statutory time period for appeal has

lapsed,268 the parties have waived the right of appeal or an appeal against the judgment is

inadmissible (eg, exhaustion of appellate instances, judgment of appeal of second

instance by the Federal Court of Justice).

Orders. Court orders which only exceptionally provide for a final decision do not

always become non-appealable. Orders only become non-appealable when the

unappealability is stated by law269 or when the order is contestable by complaint and the

statutory time period has lapsed.

Res Judicata

Res judicata means that the judgment is with final force and effect to the parties con-

cerned. Res judicata provokes the finality of the decision by binding the parties concerned

and the court in any further lawsuit where res judicata is prejudicial.

The res judicata effect provokes that any further court proceeding and any further court

decision about the issue which has been adjudicated is barred — ne bis in idem. The res

judicata effect is restricted by objective, subjective and temporal limitations.

Objective Limitations. The res judicata effect is restricted to the object at issue that has

been adjudicated270 and its adversarial. Whether the res judicata effect can be extended to
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the facts of the case, the legal relationships or defenses which have prejudicial effect to the

issue decided, is at issue and is declined by the prevailing doctrines.

Subjective Limitations. The res judicata effect is further, in principle, restricted to the

parties of the lawsuit.271 By operation of law, the res judicata effect is extended to third

parties with special relationship to the parties of the lawsuit, eg, the legal successor of a

party,272 the reversionary heir273 and the executor.274

Apart from these statutory provisions, the res judicata effect may be extended to third par-

ties in other cases within the meaning and for the purpose of the res judicata.275

Time Limitations. The res judicata effect is restricted to the point in time of the last oral

hearing in court. Therefore, a further litigation is not barred by the res judicata effect

when the further litigation is based on facts that have been developed after the last oral

hearing in court.

Procedural Consequences of Res Judicata

The res judicata effect, within its aforementioned limitations, in further litigation

depends on the object at issue. If the object at issue is identical, any litigation is inadmissi-

ble and the further action will be dismissed by judgment on procedural grounds. The same

applies if the object at issue in the further litigation is adversarial to the issue that has

already been adjudicated.

Where the object at issue in further litigation is neither identical nor adversarial but where

the judgment is with prejudicial effect to the further litigation, the res judicata effect is

binding for the court and the parties in the further lawsuit. In such cases the res judicata

effect is not a bar to the further litigation as such, but prevents any further decision about

the already decided issue by the court that has to base its judgment on res judicata.

Exceptions to Res Judicata

The number of exceptions to the res judicata effect is limited. Exceptions to res judicata

by operation of law are the action for re-opening the proceedings276 and the petition to

modify a judgment to periodical payments.277
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A further exception is recognized by the practice of the courts on the grounds of an action

for damages278 in cases where an incorrect judgment has been obtained by misrepresenta-

tion or is taken advantage of contrary to public policy.279

The Law of the Case

Besides res judicata and the internal binding of the court,280 the court in its decision is, in

principle, not bound to precedents and may decide upon independent conviction without

being bound by the practice of other courts or even its own practice in the past. Thus, no

lower ranking court must follow the decisions of a higher ranking court, not even the deci-

sions of the Federal Court of Justice. German civil law is not based on binding precedents.

Only by operation of law does the court have to follow a decision by a higher ranking

court; inter alia, if the court of first or second appeal remands the decision to the lower

court, the lower court has to follow the reasoning of the remanding higher court.281
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Introduction 

The Greek legal system is a member of the family of European laws and is 
particularly influenced by German and French law, on which the current legal 
system is based. Legislation is the most important source of law in Greece. Case 
law and the works of legal scholars are not deemed to be sources of law, 
although they can have a significant impact on the legislators in enacting the law 
and on the courts in interpreting it.  

Greek courts do not possess law-making capacity and their role is primarily to 
interpret legislation. Although courts are therefore not bound by legal 
precedents, established practice in decisions of the higher courts does influence 
the decision-making process of the lower courts. 

Establishing Jurisdiction 

Types of Jurisdiction 

In Greek law, the terms “jurisdiction”, “competence”, and locus standi are used 
to describe three different aspects of the same notion: the court’s power and/or 
duty to hear a case. The word “jurisdiction” either refers to the State’s judicial 
power to hear a case in contrast with that of other courts, or refers to the 
tripartite division of judicial authority1 among administrative, civil, and criminal 
courts.  

Competence pertains to the allocation of judicial power within each 
jurisdictional division. Finally, capacity and standing to sue corresponding to 
locus standi refer to the capacity of a person to be a party and to conduct 
litigation in its own name. 
                                                           
1 Constitution, art 93(1). 
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Both jurisdiction and competence refer to a court’s capacity to adjudicate a 
matter, while locus standi refers to the parties’ ability to bring a matter before a 
court. As far as the third aspect of jurisdiction is concerned, the Greek Code of 
Civil Procedure allows for three types of persons to be litigants in a trial, so long 
as they are capable of holding rights ⎯ natural persons, eligible legal entities, 
and associations of persons that do not form a legal entity. 

Natural persons enjoy the capacity to enter into judicial acts and thus have the 
capacity to conduct litigation in their own name. According to law, such persons 
should be above 18 years of age and should not be interdicted or mentally ill. 
The legal representatives of a mentally ill person may conduct litigation on his 
behalf. Legal entities falling under any of the forms of entities provided for by 
Greek commercial and civil law or existing under the law of any other state have 
the capacity to conduct litigation. These entities are represented by their legal 
representatives. 

Associations of persons that do not form a legal entity also are capable of 
conducting litigation. These associations are represented by the persons entrusted 
with their representation or with contracting power. In this context, article 94 of 
the Code of Civil Procedure stipulates that litigants are obliged to appoint an 
advocate (dikigoros) in all civil courts (with the exception of Courts of the Peace, 
the lowest in the judicial hierarchy of courts, in litigation for the interim protection 
of assets). In any event, the court may ask a litigant to appoint an advocate. 

The subject matter competence of a court depends, as a rule, on the value of the 
object and the amount in controversy or the amount of the claim as it is set out 
in the complaint at the time proceedings are instituted, without taking into 
account any interest or other accessory claims. As currently determined by 
Decision of the Minister of Justice Number 125804/3003, demarcation between 
Courts of the Peace and the Single-Member Courts of First Instance is drawn in 
the amount of €20,000 and between the latter and the Multi-Member Court of 
First Instance in the amount of €250,000.  

As an exception to this rule, the Code of Civil Procedure provides for a parallel 
criterion, irrespective of the value of the dispute, by expanding the competence 
of the Court of the Peace and that of the Single-Member Court of First Instance 
in order to facilitate and accelerate proceedings in respect of disputes with a 
strong local connection (such as in cases involving farming, restrictions on 
property, transportation, or performance of some other services) or disputes of 
social interest (such as disputes involving leases, employment, insurance, and 
car accidents; claims of lawyers and some other professionals; as well as some 
types of family litigation and disputes concerning the internal operation of 
associations and cooperatives).  

The Code of Civil Procedure expands the competence of the Courts of the Peace 
to include disputes with a strong local connection and the competence of the 
Single-Member Court of First Instance to include disputes of social interest. As 
a notable exception to this rule, disputes stemming from a lease agreement are 
adjudicated by Courts of the Peace when the monthly rent does not exceed €600. 
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In contrast to the view taken by common law, the Code of Civil Procedure’s 
allotment of the respective courts’ competence does not take into account the 
division of disputes in damages or violation of rights actions or actions with a 
property claim. 

Article 3 of the Brussels Convention makes an indicative reference to a number of 
provisions in the national laws of the contracting parties, among them article 40 of 
the Code of Civil Procedure,2 which has been abrogated by Sections 2 to 4 of the 
Convention. This stipulation is of minor importance in Greece because, pursuant 
to article 28 of the Constitution, international conventions or agreements entered 
into and ratified by Greece override conflicting provisions of national law. 

Venue 

In principle, the Code of Civil Procedure links the venue of a dispute to the 
defendant’s domicile, as defined in article 51 of the Civil Code. According to 
substantive law, domicile is a person’s main and permanent establishment, 
consisting of corpus and animus. When a person does not have a domicile either 
in Greece or abroad, venue is defined by its residence, i.e., a person’s main 
(though not permanent) establishment and, when there is no main or permanent 
establishment, by its last domicile in Greece or, in sequence, its last residence in 
Greece.3 

According to article 22 of the Code of Civil Procedure, a person’s professional 
address may equally serve as a basis for the territorial competence of a court. 
Furthermore, the Code of Civil Procedure provides for other bases of venue in 
cases where the defendant is a civil servant or an employee,4 the Greek State, a 
legal entity,5 an advocate, or a notary public.6 The legislator has deviated from 
this system by laying down other bases of territorial jurisdiction which are 
specific and, in some cases, exclusive. 

Exclusive jurisdiction is granted in relation to disputes arising from the internal 
relationships of a company and its shareholders or between the shareholders 
themselves, and disputes regarding the management of an entity by judicial 
order. Exclusive jurisdiction also is granted in disputes related to rights in rem or 
those regarding matters of succession, proceedings opened in the course of other 
proceedings (such as interpleaders and actions relating to a guarantee contract), 
and to disputes between joinders of claimants or defendants. 

Furthermore, in disputes related to a pecuniary interest, litigants may only alter a 
court’s territorial jurisdiction by common consent.7 When, according to law, a 

                                                           
2 The Code of Civil Procedure, article 40, provides that persons having property or 

movable assets in Greece may be litigants to proceedings opened before Greek courts. 
3 Code of Civil Procedure, arts 7 et seq. 
4 Code of Civil Procedure, art 24. 
5 Code of Civil Procedure, art 25. 
6 Code of Civil Procedure, art 26. 
7 Code of Civil Procedure, art 42. 
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court has exclusive territorial jurisdiction to deal with an action, the litigant’s 
consent regarding venue should be clearly stipulated, whereas such agreements 
regarding disputes that may arise in the future8 are valid only if they are in writing 
and refer to a specific lawful relationship from which they will stem. According to 
article 42(2) of the Code of Civil Procedure, a litigant’s presence in proceedings 
opened before a court that does not have territorial jurisdiction to hear the case is 
deemed to be tacit consent to this court’s competence. 

Service of Summons or Writs 

Summons and writs are served by an authorized process server appointed by the 
court that has jurisdiction in the place where the person to be served has his legal 
residence or, in case of a legal entity, its seat.9 If no process server is appointed at 
the place where the summons or writ is to be served, the service will be effected 
by the process server of a criminal court or by the police.10 In cases of absolute 
urgency, service also may be effected by wire, should a judge so allow. 

The summons or writ must be served diligently according to the order that the 
litigant or his advocate has put in writing on the complaint to be served.11 The 
Code of Civil Procedure stipulates that the server may serve the complaint at 
any place where the addressee may be found, with the exception of a church in 
which a service is being held.12  

As to the time and the days that a summons or writ may be served, the Code of 
Civil Procedure provides that it may only be effected on working days, between 
7 am and 7 pm, except when the judge has permitted otherwise or when the 
addressee does not object. 

In the case of persons who lack the capacity to conduct litigation in their own 
name, the summons or writ is served on the addressee or his legal representative. 
The Code of Civil Procedure, however, provides separately for service on persons 
who are absent at the time the server is serving the summons or writ — for 
example, in prison or hospital, aboard a merchant ship, pursuing a career in the 
army, or carrying out their military service — and service on persons or legal 
entities who have their residence or seat abroad.13  

In relation to the last category of persons, article 134 of the Code of Civil 
Procedure, related to service abroad, applies only in cases where the Hague 
Service Convention of 15 November 196514 or bilateral agreements on the service 
of summons and writs do not apply. 

                                                           
8 Code of Civil Procedure, art 43. 
9 Code of Civil Procedure, art 122(1). 
10 Code of Civil Procedure, art 122(2). 
11 Code of Civil Procedure, art 123. 
12 Code of Civil Procedure, art 124. 
13 Code of Civil Procedure, arts 131, 132, 133, and 134, respectively. 
14 Convention on the Service Abroad of Judicial or Extrajudicial Documents in Civil or 

Commercial Matters. 
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Trial 

Commencing Action 

A civil action (agogi) — regardless of its procedural classification as an action 
for performance (katapsifistiki agogi),15 or an action for declaratory judgment 
(anagnoristiki agogi),16 or an action for judicial modification of legal 
relationships (diaplastiki agogi)17 — is commenced on the plaintiff’s initiative 
by filing the relevant legal document, the complaint, and by serving the 
defendant a copy of the action. 

The complaint must be filed with the clerk of the competent court or 
electronically.18  The defendant is served a copy of the action where it is noted by 
the clerk the deadline for the submission of the written pleadings.19 When service 
is effected, proceedings are considered commenced and the litigation pending.20 

Service must be made at least 30 days after the filing of the action.21 If the 
defendant is domiciled abroad, service must be made at least 60 days after the 
filing of the action,22 notwithstanding the provisions of the Brussels Convention. 
As the introductory legal document of the action, the complaint should mention: 

• The court before which the case is brought and the elements in support of its 
competence; 

• The full name and address of the litigants as well as of their proxies and, in 
case of legal entities, their title and the place of their seat; 

• A complete account of the events on which the action is founded that, 
according to law, justify its filing by the plaintiff against the defendant; 

• The subject matter of the action, stated in a clear, precise, and succinct manner; 

• A precise request for judicial relief, including the exact amount sought, if the 
claim is of a pecuniary nature; and 

• The date and the signature of the plaintiff’s advocate or of the plaintiff (in 
cases where the presence of an advocate is not compulsory).23 

Effects of Action 

The commencement of proceedings is effected on the date the action is served 
on the defendant and has both procedural and substantive effects. On the 

                                                           
15 Code of Civil Procedure, art 69. 
16 Code of Civil Procedure, art 70. 
17 Code of Civil Procedure, art 71. 
18 A court that has subject matter, territorial, and functional competence. 
19 Code of Civil Procedure, art 215. 
20 Code of Civil Procedure, art 221. 
21 Code of Civil Procedure 228. In some proceedings, the judge may allow a shorter 

period of time for the service to take place. 
22 Code of Civil Procedure, art 228. 
23 Code of Civil Procedure, arts 118 and 216. 
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procedural level, the plaintiff cannot extend or modify his action in the future, 
unless he withdraws the pending document of action and files a new one.24 

Exceptionally, he can include claims accessory to the main subject matter and/or 
a substitute instead of his original claim, or seek a declaratory judgment instead 
of one for performance.  

The pending litigation (lis pendens, ekremodikia) prevents any other court from 
being seized and hearing the same action.25 On the substantive level, the service 
of the action on the defendant interrupts the running of the period of limitation 
(paragrafi), and interest accrues on all monetary claims on an action for 
performance.26 

There are further procedural principles that are relevant to the scope of an 
action’s trial: the court may not award the plaintiff anything not requested nor 
go beyond the request or claim submitted, nor does the court have authority to 
consider facts not submitted or proven by a party;27 all further procedural steps 
rely on the initiative of the parties, while the court cannot, in principle, move on 
its own initiative;28 and the court is deemed to know the law, even a foreign law 
(jura novit curia).  

If, however, the court is not familiar with the relevant provisions of the 
applicable foreign law, it can order the parties to submit evidence of that law or 
gather official sources of information (such as through the Hellenic Institute of 
International and Foreign Law) or even unofficial sources of information to the 
same effect.29 The plaintiff is not allowed to modify the basis of his action. He 
may, however, complete, correct, and clarify it until the first hearing of the case 
(in practice, through written pleadings) or through oral remark of the plaintiff 
recorded by the court’s registrar on the day of the hearing at the bench). 

Conciliation Efforts 

The idea behind the recently introduced conciliation proceedings section in the 
Code of Civil Procedure is intended to foster parties to make conciliation efforts. 
Those already existing in the Code of Civil Procedure before the Law Number 
4335/2015 (that came into force on 1 January 2016) conciliation mechanisms, 
i.e., parties’ private conciliation agreements and referring the case to a judge of 
the lower Courts of Peace, still are an acceptable way to deal with the subject.  

The newly implemented extrajudicial mediation proceedings carried out by the 
parties and an independent trained and accredited mediator or, alternatively, by 
the parties and a judge-mediator, who is not, though, a trained and accredited 
mediator, provide for an additional means to the same end. 

                                                           
24 Code of Civil Procedure, arts 223 and 224. 
25 Code of Civil Procedure, art 222. 
26 Code of Civil Procedure, art 221; Civil Code, arts 261 and 346. 
27 Code of Civil Procedure, art 106. 
28 Code of Civil Procedure, art 108. 
29 Code of Civil Procedure, art 337. 
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Articles 208−214 of the Code of Civil Procedure provide for the legal framework of 
all these procedures. Depending on the kind of procedure, the settlement of a 
dispute until a final (non-appealable) judgment is issued. To the exception of a 
mediation agreement that becomes enforceable only by being filed at the court’s 
secretariat, thus respecting the confidential nature of the agreement, the conciliation 
agreement, signed by the parties, is presented to the judge adjudicating the dispute, 
who pronounces it a legally binding and enforceable title. If the dispute has a 
declaratory nature, the conciliation agreement has a declaratory nature as well. 
After the conciliation agreement is validated by the court adjudicating the dispute, 
the trial is brought to an end. 

Hearings and Pleadings 

The hearing of the action in open court begins with the reading of the names of 
the parties from the docket by the presiding judge. The advocates of the parties 
appear in court and present their oral pleadings, usually very briefly, making 
reference to their written pleadings that are filed within 100 days after the filing 
of the action. 

When appearing physically is not mandatory, the parties’ advocates also are 
allowed, as a matter of convenience, to file in advance a written statement of 
appearance in lieu of oral pleadings, thus avoiding an appearance during the 
hearing.30  

During the hearing, the clerk writes down the minutes, which are signed by himself 
and the president or the judge of the Single-Member Court and constitute a full 
proof of their contents.31 The court may adjourn the case only once during the 
hearing if one of the parties requests an adjournment for a convincing reason.32 The 
case also may be adjourned if the outcome of another trial, either civil or criminal, 
is a prerequisite for the outcome of the one under hearing.33 

Reply 

Each party must respond clearly and unambiguously, generally or specifically, 
to the contentions, allegations, and arguments of his opponent. If the truthfulness 
of an allegation has not been contested, it is within the discretion of the court, 
after evaluating all the arguments of the parties, to determine whether there is an 
admission or a denial of the allegation.34 

All means of attack and defense should be presented within 100 days from the 
filing of the action, in each party’s pleadings;35 they are rejected ex officio, with 
the exception of attacks and defenses that arise at a later stage and whose belated 

                                                           
30 Code of Civil Procedure, art 241. 
31 Code of Civil Procedure, arts 258 and 259. 
32 Code of Civil Procedure, art 239. 
33 Code of Civil Procedure, arts 249 and 250. 
34 Code of Civil Procedure, art 261. 
35 Code of Civil Procedure, art 237. 
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presentation is excusable.36 At the risk of being declared inadmissible, the 
pleadings (protaseis) of the parties in special proceedings at the Single-Member 
Court of First Instance or the Court of Peace as regards the special proceedings 
for disputes not exceeding the amount of €5,000 should be submitted to the 
bench no later than on the date of the hearing. In proceedings for the interim 
protection of assets, the judge appoints a day for the submission of the pleadings 
by the parties, which is usually the third day following the hearing date. 

Types of Answers 

At the first hearing of the case, the defendant will submit his answer regarding 
the admissibility of the complaint or his remarks on the merits. The omission of 
any of the required elements of the content of a complaint renders the action 
inadmissible. 

With respect to the merits of the action, the defendant may follow two lines of 
defense, either denying the factual background of the complaint (arnissi) or 
invoking additional facts that form the basis of a right that either impedes the 
formation of the claim invoked by the plaintiff’s right or its exercise, or abrogates it 
(affirmative defense, enstasis). The borderline between denials and affirmative 
defenses, although clearly drawn in theory, is not easily distinguishable in practice, 
as denials are most commonly followed by additional supporting facts, thus 
resembling affirmative defenses. The distinction, however, is crucial for the debate 
on the question of who bears the burden of proof of the respective allegations. 

Amendments and Supplemental Pleadings 

The parties have a final opportunity to reply to their opponents’ allegations by 
submitting supplemental pleadings within 15 days after the deadline for the filing of 
pleadings and documents when the case will be heard before the Court of the Peace 
and First-Instance Courts. A further eight-day deadline is provided for in order for 
the parties to comment on the witness examination that may take place, as an 
exception, upon the presiding judge’s special order, after the hearing of the case. 

Again, as an exception to this rule, in cases falling within the scope of special 
proceedings before both the Single Member Court of First Instance and the 
Court of the Peace, parties may reply to their opponents’ allegations within three 
days from the hearing date. 

Joinder of Claims and Parties 

Articles 74 and 76 of the Code of Civil Procedure provide for two kinds of 
joinder of claims by several plaintiffs or defendants. Article 74 deals with the 
joinder of plaintiffs or defendants in cases where several persons share the right 
or duty in dispute or in cases where joined parties put forward or face claims 
based on similar causes of action (permissive joinder of claims, apli omodikia). 

                                                           
36 Code of Civil Procedure, art 237. 
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Article 76 deals with the joinder of plaintiffs or defendants in cases where several 
persons are required to bring or to defend a particular action or where no 
inconsistent judgments should be rendered among them (compulsory joinder of 
plaintiffs or defendants, anagastiki omodikia). The permissive joinder provided for 
in article 74 serves the task of diminishing the expenses of several proceedings by 
the respective parties and creates a loose bond among them, where each person in 
the joinder is acting independently of the others and his acts or omissions do not 
benefit or harm the rest of the group.37 

In the compulsory joinder provided for in article 76, several persons form a 
group in order to pursue their common interest or to defend their common 
obligation through a single complaint while, in the permissive joinder, several 
complaints are contained in one action. The law differentiates the two by 
stipulating that in a compulsory joinder the acts or omissions of each person 
have an impact on the others, thus requiring the presence of only one person or 
representative of the joinder for the trial to proceed. 

Counterclaims 

The defendant may oppose the plaintiff’s complaint by filing a counter-
complaint (counterclaim), thus opening proceedings parallel to the main trial. A 
counter-complaint, which could be described as an offensive means of defense, 
is based on a denial or an affirmative defense and is accompanied by a claim 
against the plaintiff, requesting the rejection of the complaint. 

According to article 268 of the Code of Civil Procedure, after the service of the 
complaint and before the date of the hearing of the case, the defendant may file a 
separate complaint at the secretariat of the court where the complaint was filed. 
The proper filing of the counter-complaint is dependent on its timely service 
eight days before the first hearing of the case at the Single-Member Court of 
First-Instance and 30 days at the Multi-Member Court of First-Instance. This 
remains a separate complaint, although the law allows for the submission of a 
counter-compliant with the pleading in response to the complaint, provided both 
are served to the other party eight days at the Single-Member Court and 30 days 
at the Multi-Member Court before the first hearing. 

Cross-Claims 

The Civil Code stipulates that reciprocal claims between two persons will be 
extinguished by operation of set-off to the extent to which they cover each other.38  

Furthermore, in regard to a contentious claim, set-off can be relied on if the 
counterclaim can be established at any stage of the proceedings or in the course of 
enforcement.39 The relevant contentions may be submitted by the defendant in his 

                                                           
37 Code of Civil Procedure, art 75. 
38 Civil Code, art 440. 
39 Civil Code, art 442. 
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pleadings at the pending proceedings or in the course of separate proceedings 
opened by a counter-complaint. 

Third-Party Claims 

Often, third parties, although not litigants in pending proceedings, are individually 
affected by the case’s outcome. In order for these parties to participate in the 
ongoing proceedings, or at least to have an opportunity to question the judgment 
rendered, the Code of Civil Procedure permits their intervention (paremvasi) on 
their own motion or on an impleader (prosepiklisi) by the interested party and 
regulates the appeal of the rendered judgment.  

The intervention of a third party is regulated in articles 79-85 and 238 of the Code 
of Civil Procedure. Pursuant to articles 79−85 of the Code of Civil Procedure, the 
intervention of a third party may take two forms. First, the third-party intervention 
may be exercised when the party who is external to the proceedings has a direct 
legal interest in the success of one of the litigants. In this case, the Code of Civil 
Procedure refers to an “additional intervention” (prostheti paremvasi), which may 
take place only at the first degree of jurisdiction (i.e. not before the appelate court).  

Second, the third-party intervention may be the act of a person who claims for 
himself, wholly or partially, the subject matter of the dispute. In this case, the 
Code of Civil Procedure refers to a “main intervention” (kyria paremvasi), 
which may take place at any stage of the proceedings before the first-instance 
court or the appellate court (efetio). 

The difference between the two forms of intervention may be further explained. If 
the trial in civil courts is a tripartite affair involving the plaintiff, the defendant, 
and the judge, then, in the permissive form of intervention, the tripartite nature of 
the trial is not altered; the intervening party is subsidiary to either the plaintiff or 
the defendant.  

Intervention under article 80 of the Code of Civil Procedure enlarges the 
subjective limits of the trial, thus rendering it a multi-party affair; the intervening 
person is a new party, his interest being independent of that of the primary 
litigants. A third party may intervene on a litigant’s impleader or on his own 
motion. Again, a litigant’s impleader may take the form of a forced impleader or 
that of an announcement (anakinosi dikis). 

The term “forced impleader” in this text is used to describe the relevant written 
pleading of the litigant that, according to the Code of Civil Procedure, has the 
minimum contents required for a complaint (action), which is filed at the court’s 
secretariat and notified to the person who is to intervene. The law provides for 
three instances where a forced impleader may be employed: first, when the 
notifying person is a party to a compulsory joinder;40 second, when the defendant 
in the main proceedings is in possession of the chattel or the immovable asset that 
is the subject matter of the dispute or when he holds the relevant right in the name 

                                                           
40 Code of Civil Procedure, art 86. 
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of someone else;41 and, third, when the notified party is liable for any debt, money, 
goods, or chattels in respect of which he is or expects to be sued by any of the 
parties to the main proceedings. The notified person in this case is free to intervene 
in the main proceedings; however, if defeated, he will be bound by the rendered 
judgment, which may be enforced against him as well. 

In contrast, the announcement of the pending proceedings to a third person, 
although similar in nature to the forced impleader, does not have the same 
consequences: it does not create the obligation for the court to issue a separate 
decision (whereas the court has such an obligation in the case of a forced 
impleader), and the notified person will not be directly bound by the rendered 
judgment, but only to the degree that he will not be able to file an appeal as a third 
person individually and directly concerned by it. In all the above instances, the 
Code of Civil Procedure provides for strict time limits within which they must be 
filed and served, starting from the filing of the action. 

Appeal by Third Person 

Articles 583 et seq. of the Code of Civil Procedure regulate the submission of an 
appeal by a third person (tritanakopi) that is personally affected by a judgment 
rendered by the court and that did not have the opportunity to participate in the 
proceedings for a revision of the judgment. This special appeal is filed at the 
court that rendered the decision or at the higher court where proceedings for its 
appeal are pending. 

Evidence 

Nature and Purpose of Evidence 

Each party must prove the facts it invokes and that are necessary for the support 
of his claim or counterclaim and for the rejection of those of his opponent. The 
controversial facts constitute the matters of evidence (apodeixi) that the court 
must establish. 

Unless otherwise expressly provided for by law, the court evaluates the evidence at 
its absolute discretion. The judgment should always mention the reasons that led 
the judge to his decision.42 In specific cases expressly provided for by law, the court 
may not attain full conviction through evidence, but may be satisfied enough with 
the evidence to form an opinion only with probability. In these cases, the judge may 
take into consideration any kind of evidence that he deems appropriate.43 

In cases before the courts of first instance, the parties must produce all their 
means of proof at the latest within 100 days from the filing of the action. 44 Only 
the facts relevant to the outcome of the trial and contested by one party are 

                                                           
41 Code of Civil Procedure, art 87. 
42 Code of Civil Procedure, art 340. 
43 Code of Civil Procedure, art 347. 
44 Code of Civil Procedure, art 237. 
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subject to proof.45 Facts that are so widely and commonly known that there can 
be no reasonable doubt of their truth (such as historical events or geographical 
information) and proven facts known to the court from other cases may not be 
the subject matter of proof. The same rule applies to teachings of common 
experience.46 

Kinds of Evidence 

Pursuant to article 339 of the Code of Civil Procedure, there are eight means of proof: 
confession (omologia),47 autopsy,48 an expert’s report (pragmatognomosini),49 
documents (engrafa),50 examination of parties (exetasi ton diadikon),51 witness 
testimony (martyres),52 juridical presumptions (dikastika tekmiria),53 and affidavits 
(enorkes veveosis). 

In practice, witnesses, affidavits, and documents are the most widely used means of 
proof invoked before Greek courts. Written proof is preferable and, in many cases, 
necessary. Witness testimony is admitted as an affirmative defense, though a rather 
broad one, if the possession of documentary evidence is morally problematic (e.g., 
in transactions between spouses) or practically impossible, or when the originals of 
existing documents are proven to be lost or destroyed, or in most commercial 
transactions, or in all transactions where the value does not exceed the sum of 
€20,000.54 Witness testimony is exceptionally admitted only when the court deems 
it necessary. Written proof is emphatically favored in the new Code of Civil 
Procedure, thus rendering the evidence a more technical procedure. 

The law distinguishes between documents created by public servants and other 
specially authorized officials (including public notaries) during the exercise of 
their competencies (dimosia engrafa) and instruments drawn privately (idiotika 
engrafa). Public documents constitute conclusive proof and may be contested 
only in case of suspected falsification (plastografia). Instruments drawn by 
foreign public authorities have the same evidentiary value. Documents drawn in 
a foreign language must be accompanied by an official translation into Greek. 
Privately drawn instruments have a lesser probative effect, as the facts they 
contain are considered as established by the party producing the instrument. A 
challenge for falsification is always possible. 

For the purposes of civil procedure, professional books and records kept by 
merchants, advocates, notaries, physicians, and chemists, as well as photographs, 

                                                           
45 Code of Civil Procedure, art 335. 
46 Code of Civil Procedure, art 336. 
47 Code of Civil Procedure, arts 352–354. 
48 Code of Civil Procedure, arts 355–267. 
49 Code of Civil Procedure, arts 368–392. 
50 Code of Civil Procedure, arts 432–465. 
51 Code of Civil Procedure, arts 415–420. 
52 Code of Civil Procedure, arts 393–414. 
53 Code of Civil Procedure, art 395. 
54 Code of Civil Procedure, arts 393 and 394. 
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films, recordings, and any mechanical reproduction in general, are considered to 
be privately drawn documents. Mechanical recordings such as photographs and 
tapes can only be produced and invoked if taken with the consent of the person 
against whom they are going to be used, unless the recorded event took place in 
public. Copies and photocopies of documents, provided they are authenticated by 
duly authorized persons, may be used as evidence, with certain exceptions. 

Obtaining Information Prior to Trial 

Pursuant to article 348 of the Code of Civil Procedure, on the application of either 
party, the court may order the taking of evidence prior to the commencement of 
the trial in three circumstances: 

• The court may order the taking of evidence before trial in cases where there 
is imminent danger of loss or destruction of a means of proof. For example, 
in cases where witness testimony is deemed to be necessary for the outcome 
of the litigation, the court may order the examination of the witness prior to 
trial if the attendance of the witness at the hearing is impossible for some 
compelling reason (such as absence or illness). 

• The court may order the taking of evidence before trial when it is deemed 
necessary that an object should be examined in its present state. For 
example, in an action arising out of the breach of a sales contract due to the 
deterioration of goods, the court, in order to assess the damage, may order 
the examination of the deteriorated goods prior to trial when the goods in 
question need to be examined in their present state. 

• The court may order the taking of evidence before trial when the parties so 
agree. This exceptional procedure of taking evidence facilitates the collection 
of evidence especially in those cases where the controversial facts would 
otherwise be difficult to establish. 

The application for provisional measures for the taking of evidence should first be 
submitted to the court which is competent to deal with the dispute in question. 
However, when the “danger” is obvious, the application may be brought before 
any court which is deemed appropriate to decide on it immediately. The 
application should clearly stipulate the facts to be proved, the means of proof to be 
used, and the reason justifying the taking of evidence prior to trial. 

As a rule, it is left to the discretion of the court to decide on the application and 
to order provisional measures for the taking of evidence. This may only be done 
if the requirements set forth by law55 are satisfied. Thus, the taking of evidence 
prior to trial is ordered by a formal decision of the court, containing the subject 
matter of the evidence, the allowed means of proof, and the place and time of 
evidence taking. If hearsay evidence is to be taken pursuant to this procedure, it 
should be confined solely to those facts specifically mentioned by the party in 

                                                           
55 Code of Civil Procedure, arts 348 and 349. 
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his application. Evidence taken before trial will be used at the hearing of the 
case and evaluated by the court in any way it deems proper. 

Ascertaining Applicable Law 

In determining the law applicable to a specific case, the judge will seek the 
forum closer to the elements of the case before him, and he should apply that 
forum’s law. This may not be easy, especially where the case’s connecting 
factors may tie it to several forums, thus leading to a conflict of applicable laws.  

When, prima facie, a case is only associated with the judge’s forum, Greek law 
will be applied. In contrast, when the relevant elements are connected to more 
than one country, the Greek judge will apply the rules stipulated in articles 4−33 
of the Civil Code under the heading “Private International Law” and identify the 
applicable law, which may be the law of a foreign country. 

In fact, Greek courts are quite receptive to the application of foreign law and, in 
accordance with article 337 of the Code of Civil Procedure, take it into account 
ex officio and without proof. This does not preclude an order for or offer of 
proof in aid of discovering the foreign law’s content. Furthermore, according to 
article 559 of the Code of Civil Procedure, for purposes of judicial review in 
cassation by the Supreme Court, an error as to foreign law is treated the same 
way as an error of domestic law. 

Interim Protection of Assets Pending Trial 

In General 

Generally, the remedy sought by the plaintiff in an action brought before a civil 
court is a final judgment against the defendant, ordering the compensation or the 
relief claimed by the plaintiff. Greek law does, however, provide a range of 
provisional remedies (asfalistika metra), which have come to enjoy increasing 
practical importance in Greece. Provisional remedies protect the plaintiff’s 
substantive right against the defendant until the case is decided on its merits. 

Cases Where Interim Measures Apply 

Under article 682 of the Code of Civil Procedure, the court may, on an 
application by either party, grant provisional relief for every claim under the 
condition of an urgent need or in order to evade an imminent danger. Provisional 
remedies are generally available if two requirements are met: the case is urgent 
and an underlying substantive right for seeking provisional protection exists. 

As a rule, provisional relief may be granted for all kinds of substantive rights, 
property matters, and contract or tort cases. Thus, in an action for damages, the 
court may order the provisional attachment of the debtor’s property in order to 
secure the future enforcement of an eventually affirmative judgment. Similarly, 
in cases of unfair competition, the affected party may obtain an order against his 
competitor to block the distribution of the product in question in the market. 
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Whether provisional relief should be granted is a matter for the court’s 
discretion. The governing principle is that the court should first establish that 
both the requirements for provisional remedies as set out by law are met. Both 
requirements need only be shown as probable. 

Jurisdiction 

The court, in the exercise of its civil jurisdiction, may order provisional 
remedies either before the principal action is brought or during the pendency of 
any action before it. Generally, provisional remedies are administered by the 
Single-Member Court of First Instance.  

However, according to the rules of subject matter jurisdiction, should the principal 
action be brought before the Court of the Peace, the provisional remedies are 
ordered by that court. In exceptional cases, where the principal action is pending 
before the Multi-Member Court of First Instance, provisional remedies are 
administered by that court. 

Proceedings 

The action claiming provisional relief should be commenced by an application 
filed with the secretariat of the competent court and follows the ordinary course to 
judgment. In cases where provisional relief is sought during the pendency of the 
trial, the application can be filed before the court together with any pleadings. 

The application should contain an unambiguous specification of the provisional 
relief requested, the existence of the underlying substantive right requiring 
provisional protection, and the existence of an imminent danger or an urgent 
case giving rise to the need for commencement of provisional relief proceedings. 
Failure to allege sufficient facts to support the claim will lead to dismissal of the 
application. 

On the plaintiff’s initiative, the defendant will then be served at his home or 
place of business with a copy of the application, which also will contain the date 
and time fixed for the hearing. Service must be made a certain number of days 
before the first hearing, as the judge may order. In very urgent cases, provisional 
remedies may even be granted ex parte.56 

Much of the value of the provisional remedies, and the whole of their interest 
from the procedural viewpoint, is that they protect the plaintiff’s substantive 
rights against the defendant until the case has been finally decided by the 
judgment in the action.  

Thus, article 691Α of the Code of Civil Procedure empowers the judge to 
immediately issue a provisional order on the filing of the application, which 
should remain in force until the decision of the court on the provisional relief is 
rendered. 

                                                           
56 Code of Civil Procedure, art 687(1). 
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The taking of evidence should always take place at the first hearing on the motion 
for provisional relief. In addition, the court may, on its own initiative, collect all the 
evidence required to establish its decision. The factual allegations of the parties need 
only be assumed as substantiated prima facie. The decision of the interim relief has a 
brief reasoning and is published within 48 hours after the hearing, unless the court 
has set a deadline for the submission of memoranda by the parties.  

In exceptional cases and if the court reserved the right to issue its decision at a later 
time, the date and time of publication of the decision must be disclosed within a 
deadline of 30 days after the hearing of the application. As will be discussed later in 
this subsection, the decision has a provisional effect and does not affect the court’s 
final judgment on the principal action.  

The decision rendered specifies the provisional remedy to be enforced as well as 
the substantive right seeking provisional protection. Whether the court should 
grant the kind of provisional relief requested by the plaintiff is a matter for its 
discretion, the governing principle being that the court has the discretionary 
power to order the kind of provisional relief that it thinks would be an adequate 
remedy for the plaintiff. In any case, the relief granted should not be excessively 
burdensome for the defendant. 

Notably, the scope of provisional remedies is solely confined to the provisional 
protection of the plaintiff’s right and not to the satisfaction of it. Pursuant to 
article 693 of the Code of Civil Procedure, the granting of a provisional remedy 
may be combined with an order specifying a time limit of up to 30 days, within 
which the plaintiff should bring the principal action before the competent court. 
In case of non-compliance, the provisional remedy expires as of right. 

Normally, decisions ordering provisional remedies or dismissing the application 
for them are not appealable. However, the party who has not been duly 
summoned to the hearing has the right to request the revocation or modification 
of the decision rendered.  

Moreover, the court before which the main litigation is pending has always the 
power to modify or revoke the provisional remedy that has been ordered. 
Revocation becomes mandatory when the judgment on the principal action 
becomes res judicata.57 

If the plaintiff’s principal action fails, he is obliged by law to pay reasonable 
compensation to the defendant for the expenses or damages incurred through the 
execution of the decision which ordered the provisional remedy, provided that 
the plaintiff knew that his claim was groundless. The decision ordering a 
provisional remedy is enforced in accordance with the enforcement proceedings 
set out below. In Greece, provisional relief has increasingly been enjoying 
practical importance. The rather slow progression of ordinary proceedings adds 
to the attraction of provisional remedies and makes recourse to them highly 
desirable. 

                                                           
57 Code of Civil Procedure, art 698(1). 
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Kinds of Provisional Remedies 

In General 

Provisional protection is now provided for in the form of the following kinds of 
provisional remedies: guarantee (egyodosia); registration of a mortgage 
foreclosure (prossimiossi hypothikis); provisional attachment (sintiritiki 
kataschessi); sequestration (dikastiki messegiisi); provisional enforcement of a 
claim (prosorini epidikasi apaitiseon); provisional preservation of the situation 
(prosorini rythmissi katastasis); and sealing, unsealing, and inventory. 

Guarantee 

Pursuant to article 704 of the Code of Civil Procedure, the court may, in order to 
secure a monetary claim or any other substantive right, order the defendant to 
pay the plaintiff a sum of money in satisfaction of a guarantee. For example, the 
victim of a traffic accident may obtain an order against the tortfeasor for part of 
the damages suffered in an accident. 

Registration of a Mortgage Foreclosure 

Without prejudice to the provisions of the Civil Code, the court may order the 
registration of a mortgage foreclosure in order to secure a real property claim. 
The decision should specify the amount of the mortgage debts. 

Provisional Attachment 

Any claim for the payment of a debt may be secured by an order for provisional 
attachment. On application, the court may order the provisional attachment of 
any movable or immovable property or any other property rights of the debtor, 
whether in his possession or in the possession of a third party. The court’s 
decision ordering the provisional attachment of any movable or immovable 
assets should specify the amount due from the debtor. 

As a rule, provisional attachment and garnishment are enforced in accordance 
with the rules applicable to enforcement proceedings, with a few deviations. The 
proceedings start with the notification of a copy of the enforceable order of 
attachment to the debtor. An exception to this rule is provided for by article 711 
of the Code of Civil Procedure, which does not require a notification of the 
order for the provisional attachment of chattels. In the case of an affirmative 
final judgment, the provisional attachment or garnishment leads to a public 
auction of the distrained property and, in the meantime, suspends the debtor’s or 
third party’s power of disposal. 

Sequestration 

Real property litigation may support a grant of relief consisting in the 
sequestration of any movable or immovable property of the defendant. Thus, on 
the application of the plaintiff, the court may order the sequestration of the land 
or the disputed movable property of the defendant. 
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The decision should specify the property to be sequestrated and direct a receiver 
to be appointed. The court may appoint the plaintiff, the debtor, or a third party 
as receiver. Finally, the court has the discretionary power to replace the receiver 
on an application by either party. 

Provisional Enforcement of a Claim 

The court may order the provisional enforcement of a claim, provided that the 
plaintiff brings the principal action before the competent court within 60 days 
from the date on which the decision is served. Claims eligible for provisional 
enforcement include claims for damages or compensation, claims for 
remuneration, and maintenance claims.  

For example, the victim of a car accident may obtain an order against the 
tortfeasor for part of the damages. However, the amount of money which the 
defendant is ordered to pay should not exceed half of the amount claimed by the 
plaintiff. 

Provisional Preservation of the Situation 

Real property litigation between neighbors may equally support a grant of relief 
consisting in the provisional preservation of the current situation. Provisional 
preservation of the situation also may be ordered by the court in disputes 
concerning relationships between parents and children. 

Sealing, Unsealing, and Inventory 

The court may, on application of either party, order the sealing, the unsealing, or 
the placing in inventory of the disputed property. 

Special Proceedings 

In General 

The Code of Civil Procedure sets out the functions of special proceedings 
(eidikes diadikasies) along with those of ordinary civil proceedings. The latter 
are distinguished from the former essentially through a simpler and speedier 
procedure, accompanied by wider powers of the court. 

Much of the value of special proceedings, and the whole of their interest from 
the procedural viewpoint, lies in the fact that the slow progression and the 
exaggerated formalities of ordinary civil procedure are considerably reduced. 
Accordingly, Parliament has expanded the scope of their application by 
increasingly assigning to them additional kinds of disputes. 
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Groups of Special Proceedings 

In General 

Special proceedings are now provided for with respect to those kinds of disputes 
which are more frequently encountered in everyday life: matrimonial cases 
(divorce, annulment of marriage, non-marital cohabitation/unmarried partnership, 
relationships between parents and children, maintenance and custody cases); 
property disputes (tenancy disputes, labor cases, disputes related to the performance 
of independent services, disputes concerning negotiable instruments, orders to pay 
debts on the basis of documentary evidence, car accidents, and disputes related to 
the infringement of rights through mass media). 

Common Procedural Features 

Most of the rules applicable to special proceedings introduce common procedural 
features connecting all categories of special groups. The provisions for the special 
proceedings (articles 591−645) apply to lawsuits and remedies filed since the 
1 January 2016. The general provisions set deadlines for filing remedies and 
summoning of the parties.  

The parties may formulate their pleadings and produce all their means of proof not 
later than the hearing of the case. Means of proof are presented orally in court and 
recorded in the minutes of the hearing, otherwise considered inadmissible. 

Thus, with regard to matrimonial cases, articles 601 and 602 of the Code of Civil 
Procedure assign wider powers to the court, which include a wider demarcation of 
international jurisdiction and a broader res judicata effect that operates globally 
and not only against the parties to the action. They also remove availability of the 
party oath and demote statutory confessions to the position of non-conclusive 
means of proof. Finally, article 604 of the Code of Civil Procedure provides for 
the public prosecutor’s potential participation in the trial as a party. 

In labor cases, standing to sue is granted not only to the interested parties, but 
also to professional chambers and trade unions. Defaulting parties should be 
regarded as fictionally or tacitly present, and the court is compelled to examine 
the merits of the case as if the parties were present. 

Regarding orders for payment, article 631 of the Code of Civil Procedure 
provides that they are enforceable. Exceptionally, the enforcement of a payment 
order issued against a person of unknown residence or stay abroad shall be 
suspended for the duration of the period of the intended opposition. Provisional 
remedies may be taken in accordance with article 724 of the Code of Civil 
Procedure. The beginning of these exceptional terms is calculated in accordance 
with generally applicable principles. Along with the legal peculiarity of special 
proceedings, particular rules apply to the collection of claims not exceeding the 
amount of €5,000.58 Here, although the procedure deviates from the standard, 

                                                           
58 Code of Civil Procedure, art 466. 
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this group of claims is not listed under the heading of special proceedings, as a 
minor degree of deviation occurs. 

Non-Contentious Proceedings 

Along with the adjudication of disputes (iurisdictio contentiosa), the Greek civil 
courts also are statutorily assigned with the regulation of the so-called “affairs of 
voluntary jurisdiction” (iurisdictio voluntaria).  

The distinction between contentious and non-contentious matters (ekoussia 
dikaiodosia) is based in the nature of the subject matter of jurisdiction. 
Accordingly, non-contentious matters do not refer to relationships and violation of 
rights between persons, but to the individual’s legal situation. 

Practically, there are no actual parties, but only the person introducing the request. 
Functionally, therefore, iurisdictio voluntaria has a closer resemblance to public 
administration than to proper civil justice. According to the Code of Civil 
Procedure, voluntary jurisdiction involves matters such as granting, retracting, 
annulling, revoking, or amending a certificate of inheritance; “publication” of a 
will or pronouncing the interdiction and guardianship or judicial supervision of 
persons; adoption; authorizing the alienation of a thing pledged; declaring a lost 
negotiable instrument as void; declaring a person whose death is strongly probable 
as an absentee or revoking such a declaration; judicial supervision; and 
bankruptcy.  

A number of procedural characteristics emerge in non-contentious proceedings. 
As a rule, the subject matter competence belongs, since 1 January 2016, to the 
Single-Member Court of First Instance, although in exceptional cases such as 
adoption and assisted human reproduction, the competent court is the Multi-
Member Court of First Instance while, in other exceptional cases provided for 
by the law, the competent court is the Court of Peace. Furthermore, in non-
contentious proceedings, a copy of the request is served on the public prosecutor 
or on such third parties as the judge may order. 

In contrast with ordinary civil proceedings, the person introducing the request in 
voluntary jurisdiction matters (the applicant) may submit any factual allegations 
and plead additional facts until the last hearing of the case. Default by the parties 
requires the court to cancel the hearing of the case. If the applicant fails to 
appear, while the defendant or a third party appeared as summoned, the hearing 
proceeds and the court examines the merits of the case. Final judgments are 
subject to revocation or modification on presentation of new facts.  

An appeal or request for reopening the case by interested parties and cassation 
also are available in non-contentious proceedings, but the suspensive effect of a 
regular appeal does not accompany this method of attack de lege. The right to 
appeal the judgment also is given to persons who, although having participated 
in the proceedings, are not aggrieved by the court’s decision. In non-contentious 
proceedings, the court exercises quasi-inquisitional powers in order to establish 
the relevant facts of the case. 
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Judgment and Kinds of Relief 

Drafting and Contents of Judgments 

A judgment is drawn up by the trial judge within three to eight months after the 
conclusion of the hearing. In Multi-Member Court of First Instance and Court of 
Appeal proceedings, the president or the presiding judge of the judicial panel 
appoints one of its members to be the rapporteur of the opinion.  

After the rapporteur has orally developed his opinion on the merits of the case in 
closed deliberations among the members of the panel, the judges vote in the 
reverse order of seniority. After judgment has been given and drawn up, the 
clerk of the court enters the index number and the date on which the judgment is 
rendered in the books kept for this purpose. 

The prescribed form for judicial decisions must be followed in the drawing up of 
the judgment. Thus, the text of the judgment opens by mentioning the composition 
of the judicial panel and the name of the judge who drafted the opinion. It 
indicates the parties and the statement of claim and then states the fully reasoned 
opinion of the panel on the merits of the case. The operative part of the decision 
comes at the end.  

Finally, the judgment contains directions as to costs of the proceedings, if they are 
claimed by the plaintiff. Without prejudice to the relevant provisions of the Code of 
Civil Procedure, the general rule, as in most continental systems, is that the costs of 
the successful party should be borne by the unsuccessful one; nevertheless, the 
court has the discretion to excuse part or the whole of costs if it deems that the 
unsuccessful party had reasonable doubts as to the outcome of the trial. 

Kinds of Relief 

The judgment may only give the plaintiff what he is seeking in a fairly specific 
way. Two points about the operative part of judgments require special mention: 
First, when the judgment is for a sum of money, damages must be assessed or 
accounts or inquiries made before it is known precisely what is due from one 
party to the other.  

Second, if the judgment requires the defendant to do or avoid doing an act, it 
should specify the act and usually specify the time within which the act is to be 
done or avoided. Additionally, the judgment usually imposes a fine on the 
defendant in case of non-compliance with the order of the judicial decision. 

Kinds of Judgments 

Greek civil procedure distinguishes between final (oristiki), non-appealable 
(telesidiki), and irrevocable (ametakliti) judgments; this distinction is closely 
connected with the function and distinctions of the methods of appeal. The 
functional consequences of this distinction lie in the effect of res judicata and 
the enforceability of judgments. 
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A civil judgment is not automatically binding and enforceable. When the law 
refers to final judgments, it means the decisions rendered either by the Court of 
Peace or the courts of first instance after the hearing of cases subject to the 
ordinary methods of appeal (i.e., reopening of default and regular appeal). As a 
rule, unless the court orders the provisional enforcement of the judgment, a final 
judgment is not automatically enforceable and genuinely binding on the parties 
as long as one or other ordinary methods of appeal remain pending. Provisional 
enforcement of the judgment is pronounced by the court, upon the special 
request of the plaintiff in the first suit, in certain groups of cases statutorily 
provided for by the law. Res judicata does not accrue to a final judgment unless 
it becomes non-appealable. 

A non-appealable judgment is one which is no longer subject to ordinary means of 
attack, because the ordinary means of appeal have been exhausted either through 
denial of the appeal or because of failure to apply for appeal within the time 
limitation provided by the law. Accordingly, such a judgment is automatically 
enforceable against the parties. A non-appealable judgment becomes irrevocable 
when it is no longer subject to cassation (aneressi), i.e., an extraordinary means of 
attack before the Supreme Court of Civil and Criminal Judicature. 

Conclusiveness of Judgment  

Res judicata (dedikasmeno) accrues only to non-appealable and irrevocable 
judgments. The general doctrine followed by the Code of Civil Procedure is that 
the res judicata effect is limited to the claim and issues determined in the first 
suit and the parties involved at the trial. 

More concretely, the res judicata effect between the same parties produces 
preclusion with respect to both the claim involved and the procedural questions 
determined in the first suit. Claim preclusion requires a judgment on the merits 
and is restricted to the same cause of action, both in factual and legal terms. 
Therefore, if the plaintiff, after having lost the first suit, brings an action against 
the defendant with a new complaint based on different factual or legal 
allegations, no plea of a res judicata effect can be entertained. 

The res judicata effect also produces preclusion with regard to the issues 
determined during the proceedings, insofar as they fall within the subject matter 
competence of the court and their determination was necessary for the outcome 
of the litigation. With respect to the parties’ preclusion, the res judicata effect is 
extended only to the parties to the action and their heirs or other successors. 
However, substantive relationships justify a broader conclusive effect of 
judgment, which is depicted in specific rules. Accordingly, in real property 
litigation, the res judicata effect is extended to non-parties holding the thing in 
dispute in their possession or custody.59 Judgment for or against a legal person 
(e.g., a company) also is binding on its members (such as partners).60 

                                                           
59 Code of Civil Procedure, art 325(3). 
60 Code of Civil Procedure, art 329. 
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Furthermore, a judgment on the settlement of a dispute between a creditor and the 
principal debtor regarding the existence of a debt also is conclusive for the 
guarantor.61 Finally, judgments in matters of succession where, for example, the 
administrator of a vacant succession, the liquidator of an estate, or the executor of 
a will is a party, become res judicata also with respect to the heirs.62 As far as the 
time limits of res judicata are concerned, Greek rules adhere to the principle that 
even if reality turns out to be different from predictions, res judicata remains 
undisturbed. However, article 334 of the Code of Civil Procedure grants an 
exemption to this rule: in cases of periodic performances, it allows the court to 
modify the previous conclusive judgment in the future, in terms of the price index. 

Post-Trial Motions 

Functions of an Appeal 

The law does not leave the exercise of the right to appeal to the sole discretion 
of the judge. All methods of appeal are specifically provided by the Code of 
Civil Procedure and constitute the only ways of reviewing a judgment. Greek 
civil procedure distinguishes between ordinary and extraordinary methods of 
appeal. The ordinary methods of attack (reopening of default and appeal) lead to 
a review of the judgment on both the facts and the law of the case in question, 
while the extraordinary methods of attack (cassation and reopening of contested 
judgments) lead to a review of the judgment on the law only. 

This distinction is closely connected with the effect of res judicata and the 
enforceability of judgments. The res judicata effect and the enforceability of 
judgments come into play only after the ordinary methods of appeal have been 
exhausted. In contrast, the extraordinary methods of appeal do not suspend the 
res judicata effect or the enforcement of a judgment. 

Reopening of Default 

Article 501 of the Code of Civil Procedure provides that, if a party has not been 
duly summoned or has not been summoned at all, or did not attend the hearing of 
the case because of force majeure, he may demand the reopening of the decision.  

The reopening of a default (anakopi erimodikias) decision is initiated by filing 
an application with the clerk of the court that rendered the default judgment, 
within 15 days from the date of service of the default judgment if the defaulting 
party is domiciled in Greece. If he is domiciled abroad or if his domicile is 
unknown, the application should be filed within 60 days from the date that the 
summary of the default judgment is published in two daily newspapers, one in 
the Athens area and the other in the district of the court that rendered the 
attacked judgment.63 

                                                           
61 Code of Civil Procedure, art 328. 
62 Code of Civil Procedure, arts 326 and 327. 
63 Code of Civil Procedure, art 503. 
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The reopening of a default decision is premised on the right of the defaulting 
party to be heard in court and does not produce a suspensive effect. However, a 
request for reopening of a default decision results in a stay of the execution of 
the default judgment until the decision of the court is rendered.64 

Appeal 

As a rule, an appeal (ephesi) may be taken from final judgments rendered by the 
courts of first instance (i.e., the Court of Peace, the Single-Member Court of 
First Instance, or the Multi-Member Court of First Instance) and leads to the 
review of the judgment on the law and on the facts.65 A request for appeal 
suspends the res judicata effect and results in a stay of the execution of the 
challenged judgment until the decision of the appellate court is issued.66 

The Code of Civil Procedure does not enumerate the grounds for appeal, as it does 
for cassation and reopening of contested judgments; however, the grounds for appeal 
may refer to questions of fact, to questions of substantive or procedural law, and to 
the evaluation of the submitted evidence or to the procedural faults of the court. 

Articles 516−518 of the Code of Civil Procedure provide that anyone who was a 
party to the action, as well as successors and assignees of the parties, may appeal 
the judgment rendered by the court within 30 days from the date of service of the 
judgment attacked if the appellant is domiciled in Greece, or within 60 days if he 
is domiciled abroad or if his domicile is unknown. If the judgment is not served, 
appeal should be filed within two years from the issuance of the judgment.67 The 
application for an appeal should be filed with the clerk of the court that issued the 
challenged decision and should specify the grounds for the appeal. 

According to the provisions of the Code of Civil Procedure, the appellate court has 
potentially the same powers as the trial court that issued the challenged decision. 
Consequently, if the appeal is granted, the appellate court retains the case and re-
examines its merits. If, on the other hand, the court which rendered the challenged 
decision has not examined the merits of the case, the appellate court may, at its 
discretion, either decide the case on its merits or remit it to the trial court.68 

However, the appellate court cannot decide issues beyond those which the 
appellant has appealed. Similarly, the appellate court cannot admit, except on 
special grounds, new claims and further evidence which have not been submitted 
during the proceedings before the first-instance court that issued the challenged 
decision.69 A cross-appeal is allowed to the appellee, but it should be confined to 
the challenged parts of the judgment or to those parts necessarily related to them.70 

                                                           
64 Code of Civil Procedure, art 504. 
65 Code of Civil Procedure, arts 511–513. 
66 Code of Civil Procedure, art 521. 
67 Code of Civil Procedure, art 518(2). 
68 Code of Civil Procedure, art 535. 
69 Code of Civil Procedure, art 525. 
70 Code of Civil Procedure, art 523. 
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Cassation 

The main extraordinary means of contesting a judgment is cassation (anairesi). It 
consists of a request to the Supreme Court of Civil and Criminal Judicature for the 
review of a judgment only on the basis of the law. Although precedent is not 
formally binding in Greek law, the impact of the jurisprudence of the Supreme 
Court is obviously considerable. A request for cassation may attack a judgment of 
a Court of Peace, a judgment of a Single-Member or Multi-Member Court of First 
Instance, or, more frequently, a judgment of a Court of Appeal,71 provided that 
such judgment is not susceptible to either reopening of default or regular appeal.72 

A request for cassation does not suspend the res judicata effect of the challenged 
judgment and there is no stay of its execution. Nevertheless, the Supreme Court 
may, on request of one of the parties, suspend its execution until the issuance of its 
own judgment if the execution could result in damage which would be difficult to 
repair.73 The grounds for review in cassation are strictly enumerated by law,74 and 
are limited to avoiding the violation of either a provision of substantive law 
(including foreign or international law), such as improper interpretation of a 
provision, or violation of certain specified procedural rules pertaining mainly to 
the rules on evidence and their evaluation. 

The evaluation of facts by the lower court and, in particular, of the contents of 
documents cannot be reviewed by the Supreme Court.75 However, the demarcation 
between questions of law and fact is not always self-evident and subtle problems 
of interpretation sometimes emerge. An application for cassation should be filed 
with the clerk of the court that issued the challenged judgment, within 30 days 
from its service if the requesting party is domiciled in Greece or within 60 days if 
he/she is domiciled abroad or if his/her domicile is unknown. If the judgment is 
not served, cassation should be filed within two years from the issuance of the 
judgment.76 If the cassation is admitted, the challenged judgment is quashed and 
the parties are returned to their previous positions.77 

Reopening of Contested Judgment 

An appeal for reopening of contested judgments (anapsilaphisi) may be taken 
from judgments rendered by the first-instance courts, the Court of Appeal, and 
the Supreme Court, regardless of the availability of a cassation to the Supreme 
Court.78 The grounds for the reopening of contested judgments are strictly 
enumerated by law79 and are limited to purely procedural deficiencies.  

                                                           
71 Code of Civil Procedure, art 552. 
72 Code of Civil Procedure, art 553(1). 
73 Code of Civil Procedure, art 565(2). 
74 Code of Civil Procedure, arts 559 and 560. 
75 Code of Civil Procedure, art 561(1). 
76 Code of Civil Procedure, art 564. 
77 Code of Civil Procedure, art 579. 
78 Code of Civil Procedure, art 538. 
79 Code of Civil Procedure, art 544. 
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Contested judgments may be reopened by reason of the party’s request in cases of 
the existence of inconsistent judgments; an improper method of service of process; 
a party’s improper representation; or the absence of a power of attorney. A request 
for the reopening of a contested judgment also may be filed in cases in which 
documentary evidence has been discovered after trial or the challenged judgment 
has been based on a judicial decision which has been irrevocably vacated. A 
request for the reopening of contested judgments does not suspend the res judicata 
effect of the challenged judgment, and there is no stay of its execution. 

Enforcement Proceedings 

In General 

Enforcement proceedings are of particular significance for the claimant who 
entrusts the satisfaction of his rights to the legal system. Enforcement proceedings 
also are of a highly technical nature and are linked to a desire for speed and 
efficiency.  

Kinds of Enforcement Proceedings 

For systematic purposes, the Code of Civil Procedure divides enforcement 
proceedings into two main parts: rules common to all enforcement proceedings 
and rules applicable to several specific enforcement proceedings. Rules common 
to all enforcement proceedings comprise an exhaustive list of the instruments 
that, according to law, are enforceable by execution (ektelesti titli) and that 
constitute the foundation of enforcement proceedings.  

These are non-appealable judgments of Greek courts and judgments that have 
been declared provisionally enforceable, as well as acts of the court and orders 
for payment issued by a judge, arbitral awards, notarial documents, foreign 
instruments of execution that have been declared enforceable under Greek law,80 

and orders and acts that are deemed enforceable by law,81 such as notices for 
payment that the Social Security Foundation issues, minutes of judicial 
mediation having been submitted to the Court’s registry.  

Process of Enforcement 

Enforcement proceedings begin with a formal notice from the creditor to the 
debtor to satisfy his claim. This notice (epitagi) is placed at the bottom of a 
certified copy of the enforceable instrument and should mandatorily contain the 
appointment of attorney (writ of execution, ektelesto apografo).  

On being notified, the debtor is granted a three-day period to voluntarily 
perform his obligation. After the expiry of this period and within one calendar 
year from the debtor being notified, the creditor may attempt the satisfaction of 

                                                           
80 The enforcement of foreign judgments in Greece is discussed in the following subsection. 
81 Code of Civil Procedure, art 904. 
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his claim through the enforcement of the writ of execution. The execution is 
performed by an authorized server, who may seek the assistance of the 
competent peacekeeping authority when he deems this necessary.  

Disputes arising as to the validity of the writ of execution, the enforceability of 
the claim, or the observance of the rules of the execution proceedings are 
resolved by the Magistrate’s Court ⎯ if the enforceable decision has been 
issued by the Magistrate’s Court or by the Single-Member Court of First 
Instance in any other case, on an appropriate motion by the debtor. The court’s 
venue is determined by the place where the enforcement takes place.  

The Code of Civil Procedure’s provisions on specific enforcement proceedings 
regulate the enforcement of several claims, providing the means for their 
execution according to the nature of each claim. A distinction may be drawn 
between direct specific performance and enforcement to satisfy a monetary 
claim. Direct specific performance is provided in relation to claims for the duty 
to transfer the ownership of any movable or immovable asset; the transfer of 
securities, ships, or airplanes; and for the duty of a person to perform or not to 
perform or not to oppose an act.  

Enforcement to satisfy a monetary claim is based either on the attachment and 
auction of movable or immovable assets of the debtor or on two other means of 
execution of a monetary claim: the debtor’s imprisonment for a period of up to one 
year (which, after the ratification of the International Covenant on Civil and 
Political Rights by Law Number 2462/1997, may only be imposed for merchants’ 
debts arising from unlawful acts) and/or the compulsory administration of the 
debtor’s immovables or business by a court-appointed administrator. The Code of 
Civil Procedure does not regulate issues relating to bankruptcy or liquidation. 
These fall within the area of bankruptcy law, which is included in the Code of 
Bankruptcy.82  

Enforcement of Foreign Judgments in Greece 

In General 

Greece is a party to several treaties on the enforcement of judgments, most notably 
Regulation (EC) 44/2001 (replacing the multilateral Brussels Convention on 
Jurisdiction and Enforcement of Judgments in Civil or Commercial Matters).83  

Greece also is a party to bilateral conventions with Albania, Armenia, Austria, 
Bulgaria, China, Croatia, Cyprus, the Czech Republic, Georgia, Germany, 
Hungary, Lebanon, Poland, Romania, Russia, Serbia, Slovakia, Syria, Switzerland, 
Tunisia, Ukraine, and the United Kingdom. When there is no specific treaty 
provision, enforcement of foreign judgments in Greece is governed by the Code of 

                                                           
82 Law Number 3588/2007. 
83 Regulation (EC) 44/2001 of 22 December 2000 on jurisdiction and the recognition and 

enforcement of judgments in civil and commercial matters, OJ 2001 L 012/1. 
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Civil Procedure.84 Two provisions of the Code of Civil Procedure are particularly 
important: article 323 (finality of foreign judgments) and article 905 (enforcement 
of foreign deeds).  

Substantive Legal Issues 

According to article 905 of the Code of Civil Procedure, a foreign judgment can 
be pronounced enforceable in Greece by the Single-Member Court of First 
Instance in the area of the debtor’s residence, or by the Single-Member Court of 
First Instance of Athens, in case the debtor’s does not have any residence, barring 
any applicable convention on the subject. The Code of Civil Procedure is guided 
by the principles of universality of justice and of international cooperation, in that 
it provides for no review of the merits of the dispute and does not require 
reciprocity. Instead, it sets forth a test of enforceability based on five criteria. 

The first criterion is that the foreign judgment must be final and enforceable 
according to the law of the state of its origin at the time when enforcement is 
sought in Greece. All procedural matters, such as adequacy of service, are 
reviewed according to that same law.  

The second criterion is that the dispute must fall under the jurisdiction of the 
foreign court according to Greek law. Articles 22 to 44 of the Code of Civil 
Procedure stipulate that jurisdiction can be based on the residence of the party 
against whom the suit is brought, on the place where a legal person (e.g., a 
corporation) has its registered office, on the location of real property (for disputes 
concerning property), on the residence of the deceased (for inheritance disputes), 
on the fact that a contract was concluded in a certain place, on the existence of 
property of the party against whom the suit is brought (in the jurisdictional area of 
the property), and on a special agreement between the parties. There also are other 
grounds of minor importance for determining jurisdiction.  

Under the third criterion, the party against whom the judgment was entered 
should not have been denied the right to defend itself and to take part in the 
proceedings in general, unless nationals of that State also are treated in this 
way. The fourth criterion is that there must be no conflict with a similar final 
decision of a Greek court. In this context, “similar” means between the same 
parties and on the same subject as the foreign judgment.  

The final criterion is that the foreign judgment may not be contrary to the public 
order and the public policy of the Greek state or the good morals of the Greek 
community. This means that the enforcement of a foreign judgment is denied 
when it is presumed that it will run contrary to the basic principles guiding life 
in Greek society.  

The public policy criterion is inherently vague. It is difficult to provide safe 
standards for its application, as it was conceived to be “concretized” on a case-

                                                           
84 Greece also is signatory to the New York Convention on Recognition and Enforcement 

of Foreign Arbitral Awards of 10 June 1958. 
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by-case basis. This criterion is primarily used to deny enforcement to decisions 
on personal status, such as marriage, divorce, or affiliation, rather than those on 
pecuniary claims. In practice, however, public policy concerns are extended to 
judgments issued in every kind of litigation, including antitrust, securities, and 
tax cases. Lack of adequate substantiation of the foreign judgment does not 
violate per se the public policy criterion. When the foreign judgment is stated in 
a currency other than the euro, the applicable rate of currency on enforcement is, 
in principle, the rate on the date of payment by the debtor. Payments may only 
be enforced in euros.  

Procedure 

Under article 905 of the Code of Civil Procedure, a judgment enforcement 
action is instigated in non-contentious proceedings. Notice to the debtor is not 
compulsory, but it is recommended or may be ordered by the court. The debtor 
may then become a party to the proceedings and contest the enforcement of the 
judgment. A decision pronouncing the judgment enforceable is appealable. If the 
debtor is not served with a notice and subsequently does not participate in the 
proceedings, he can file a so-called “opposition by a third party”.  

The party demanding the enforcement bears the burden of proof that the 
conditions of articles 905 and 323 of the Code of Civil Procedure are fulfilled, 
whereas the “defending” party has the right of counter-proof. The enforcement 
proceedings before the first-instance court usually do not take more than six 
months, which is considerably less than would be required for an action on the 
merits. In case of an appeal, several months should be added. The Code of Civil 
Procedure allows the creditor to seek interim relief while the enforcement action 
is pending. 
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Introduction 

Code of Civil Procedure  

The law in India relating to the procedure to be followed by the civil courts has 

been codified in the Code of Civil Procedure, 1908 (the “Code”).
1
 The original 

Code was enacted in 1908 and has been updated from time to time. Major 

amendments to the Code were first carried out in 1976, after which further 

substantial amendments were carried out by the Central Acts of 1999,
2
 2002,

3
 

and 2016.
4
 The last amendment in 2016 was made by the Commercial Courts, 

Commercial Division, and Commercial Appellate Division of High Courts Act 

(the "Commercial Courts Act"), and incorporated provisions for establishment 

of commercial courts. 

The Code specifies that when there is a special, local, or other law that deals with 

any matter specified in the Code, those laws will continue to have full force and 

effect. Thus, in case of any conflict between the Code and the special law, the latter 

will prevail. The Code applies to civil courts in the whole of India, except certain 

specified regions that have been exempted for various political reasons. These 

exempted regions have their own separate civil procedure codes, which are 

substantially similar to the Code. Furthermore, while the provinces have made local 

amendments to the procedural provisions of the Code, the substantive provisions, 

by and large, remain uniform. 

Provisions, Orders, and Rules 

The Code contains three broad divisions. The first division comprises of 158 

sections, which are substantive provisions. These sections define the powers of 

the courts as well as the substantive rights and remedies available to litigating 

parties. The second division comprises the First Schedule, which is made up of 

51 Orders. 

                                                           
1 Act Number 5 of 1908. 

2 Act Number 46 of 1999. 

3 Act Number 22 of 2002. 

4 Act Number 4 of 2016. 
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The Orders are further subdivided into Rules. The provisions of the First Schedule 

elaborate on the substantive provisions previously appearing in the sections and 

address the procedural aspect of the judicial process. The third division consists 

of Appendices AH, which provide the prescribed forms for pleadings, summonses, 

notices, and similar matters.
5
 

The various High Courts are empowered to make rules regulating their own 

procedure, and may annul, alter, or add to any rule in the schedule, as long as 

such new rules are consistent with the provisions of the body of the Code.
6
 The 

Code recognizes and affirms the inherent powers of the courts to make such orders 

as may be necessary to meet the ends of justice. This finds expression in section 

151 of the Code, which clarifies that no provision of the Code will limit or otherwise 

affect the inherent powers of the court. However, judicial precedents have ruled 

that the inherent powers of the court cannot be invoked for any purpose for which a 

specific provision has been made. 

Hierarchy of Courts  

Sections 18 of the Code deal with preliminary issues, including the hierarchy 

of the courts (i.e., high courts, district courts, and small causes courts).  The highest 

court of the country is the Supreme Court of India. The Supreme Court was created 

by the Constitution and is seated at Delhi, the national capital. Its powers and 

jurisdiction are derived from the Constitution. 

In its appellate jurisdiction, it hears appeals under the Code and appeals from 

statutory tribunals as are prescribed under the relevant statutes, such as those 

provided for in the tax laws and in the Competition Act.
7
 It also has discretionary 

jurisdiction to grant special leave to appeal against any order of any court or 

tribunal that is otherwise not appealable.
8
 In its ordinary original jurisdiction, the 

Supreme Court hears civil suits concerning disputes between two states of the 

Indian Union or between the Union and states. The Supreme Court also has 

extraordinary original jurisdiction, which it exercises to issue writs to enforce 

and protect the fundamental rights of citizens as guaranteed by the Constitution. 

The Constitution mandates that the law declared by the Supreme Court will be 

binding on all courts subordinate to it,
9
 and vests it with unlimited power to pass 

such orders as may be necessary to render complete justice between the litigating 

parties.
10

 Below the Supreme Court are the high courts. Each state of the Indian 

Union has a designated high court, which exercises supervisory jurisdiction over 

district courts and/or small cause courts in the state. Although district courts and 

                                                           
5 The Appendices are essentially a part of the First Schedule. The Second, Third, Fourth, 

and Fifth Schedules have been repealed. 

6 Code of Civil Procedure, s. 122. 

7 Act Number 12 of 2003. 

8 Constitution of India, article 136. 

9 Constitution of India, article 141. 

10 Constitution of India, article 142. 
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small cause courts are usually the courts of first instance, some high courts retain 

original jurisdiction, which is either concurrent with the respective district courts 

or limited to civil suits with a subject matter of specified value. 

Commercial Courts 

Indian Parliament recently enacted the Commercial Courts Act that is a special 

statute for adjudication of Commercial Disputes
11

 of a specified value.
12

 The Act 

constitutes Commercial Courts, Commercial Division of High Courts, and 

Commercial Appellate Division of High Courts as specialized fora for early 

resolution of such disputes. 

For disputes falling within the definition prescribed under the Act, Commercial 

Court, and where the High Court has original jurisdiction, the Commercial Division 

of High Court is the court of first instance. Appeal against the order or decree of 

Commercial Court and the Commercial Division of High Court lies before the 

Commercial Appellate Division. The statute bars any other appeal under any 

other law. The right to petition before the Supreme Court against any such order by 

obtaining special leave under article 136 of the Constitution remains available. 

Proceedings 

Jurisdiction 

In General 

Section 9 of the Code empowers the civil courts to hear all suits of a civil nature, 

except suits in which their jurisdiction is either expressly or impliedly barred 

under special or other statutes. Various special laws contain provisions for exclusion 

of jurisdiction of the civil courts. 

The Contract Act forbids agreements in restraint of legal proceedings.
13

 Any 

agreement that absolutely restricts a party from enforcing his contractual rights 

by usual legal proceedings before the competent court or tribunal is void ab initio. 

As such, parties are not permitted to totally exclude the jurisdiction of the civil 

courts. However, a contract to refer inter se disputes to arbitration is excluded 

from this prohibition. 

                                                           
11 The Commercial Courts Act, in section 2(c), liberally defines ‘Commercial Disputes’. 

The definition covers all commercial transactions including general commercial contracts, 

intellectual property agreements, shareholders and joint venture agreements, and contracts 

relating to movable and immovable property. 

12 The Commercial Courts Act, in section 2(c), prescribes that the value of a commercial 

dispute may not be less than one crore rupees or such higher value as may be notified 

by the Central Government. All references to commercial disputes are to disputes of 

such specified value falling within the definition of commercial disputes under the 

Commercial Courts Act.  

13 Contract Act, section 28. 
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Sections 10 and 11 of the Code prohibit multiplicity of civil proceedings between 

the same parties on the same issues. Under section 10 of the Code, no court is 

permitted to proceed with the trial of any suit in which the matter at issue also is 

directly and substantially in issue in a previously instituted suit between the 

same parties; when the court in which the earlier suit has been instituted is 

competent to grant the relief claimed in the second suit; and when the earlier suit 

is pending in the same court in which the second suit is pending or in any other 

court in India or outside India having jurisdiction to grant the relief claimed. 

Accordingly, if two suits with the identical subject matter among the same parties 

have been instituted, the proceedings in the suit instituted later will be stayed. 

Similarly, no court is permitted to try any suit or issue in which the matter directly 

and substantially at issue has been directly and substantially at issue in a former 

suit between the same parties. ‘Former suit’ means a suit that has been decided 

prior to the suit in question, regardless of whether or not the former suit was 

instituted prior to the suit in question. 

Territorial Jurisdiction 

Provisions on the place where a suit may be filed are set forth in the Code.
14

 

Every suit must be instituted in a court having pecuniary and territorial jurisdiction. 

The territorial jurisdiction of the courts is essentially determined on the principle 

that civil suits are to be instituted in the court in whose jurisdiction the cause of 

action arises or where the defendant resides or voluntarily carries on business. 

Pecuniary limits of the jurisdiction of the Courts of first instance, both the lower 

courts and the High Court having original jurisdiction, are prescribed by the 

concerned High Court. Value of the suit, for the purpose of pecuniary jurisdiction, 

is determined based on value of its subject matter. The value of the suit also 

determines the amount of ‘court fee’ payable thereon.
15

 

When the cause of action is spread over the jurisdiction of more than one court, 

the parties can, by contract, vest exclusive jurisdiction in any one of those courts. A 

corporation is deemed to carry on business at its place of incorporation or at any 

of its subordinate offices. Suits concerning immovable property will be instituted in 

the court within the local limits of the place where the immovable property is 

situated. Objection as to territorial and pecuniary jurisdiction of the Court must 

be taken before the Court of first instance, at the earliest possible opportunity and, 

if not so taken, will not be permitted to be raised before an Appellate or Revisional 

Court. 

Jurisdiction for Arbitration Matters 

The Arbitration and Conciliation Act
16 

(the "Arbitration Act"), in Part I, provides 

for various forms of court assistance in arbitration proceedings, including provisions 

                                                           
14 Code of Civil Procedure, sections 15–25. 

15 Levy imposed by Court Fees Act, 1870, as amended. 

16 Act Number 26 of 1996. 
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on interim relief. Section 2(2) of the Arbitration Act provides that Part I applies 

where the place of arbitration is in India.
17

 

After the establishment of Commercial Courts for domestic arbitrations, the 

Commercial Courts having territorial jurisdiction over such arbitration will be 

the court of jurisdiction. On the other hand, for international commercial arbitrations 

seated in India, applications or appeals arising out of the Arbitration Act will be 

heard by the Commercial Division of the High Court vested with territorial 

jurisdiction.
18

 

Parties to Actions 

The Code makes provisions regarding joinder of “proper” and “necessary” parties 

to civil actions.
19

 All persons who possess common right to relief arising from 

the same act (or acts) or transaction, whether jointly, severally, or in the alternative, 

may be joined as plaintiffs in the same suit. Similarly, all persons against whom 

the plaintiff possesses right to relief arising from the same acts or transactions, 

whether jointly, severally, or in the alternative, may be joined as defendants in 

the same suit. One person may sue or defend a suit on behalf of all those having 

the same interest. 

A suit will not be defeated because of misjoinder or non-joinder of a party (i.e., 

if a person has been wrongly impleaded as a party or if a person who ought to 

have been a party has not been so impleaded). However, the suit may be dismissed 

if a “necessary” party has not been impleaded. A “necessary” party is one whose 

presence is essential and in whose absence no effective decree at all can be 

passed. A “necessary” party is different from a “proper” party, and every “proper” 

party is not necessarily a “necessary” party. A “proper” party is one whose presence 

is desirable, as he may be concerned with or affected by the issues arising in the 

suit. 

Before dismissing a suit for non-joinder of a “necessary” party, the court will 

give the plaintiff an opportunity to implead the “necessary” party in the suit; the 

suit will only be dismissed if the plaintiff fails to implead a “necessary” party. The 

court has the power, whether on its own motion or on application by any person, 

to substitute or to add any person as a plaintiff or defendant in the suit if the 

court is satisfied that this is necessary to determine the real controversies in the 

suit. The court also has the power to remove any party as plaintiff or defendant 

if it is satisfied that such person has been incorrectly joined as a party to the suit. 

Every suit must include the whole claim that the plaintiff is entitled to make in 

respect of the cause of action. The plaintiff is entitled to relinquish any part of 

his claim if he so wishes. If a plaintiff relinquishes any claim or omits to sue for 

                                                           
17 The Supreme Court has held that section 2(2) of the Arbitration Act makes it clear 

that Part I of the Arbitration Act may only be invoked in relation to arbitrations which 

take place in India. 

18 Commercial Courts Act, section 10(1). 

19 Code of Civil Procedure, Order I. 
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one of several reliefs, he cannot subsequently bring another suit for the claim 

relinquished or the relief omitted. A party may appear before the court in person 

or through his recognized agent or advocate. An advocate is a lawyer qualified 

to practice law and registered as such under the Advocates Act, 1961. An advocate 

has a right to audience in all courts in the country; special qualifications, however, 

are prescribed for presentation of plaints, petitions, and applications in some high 

courts and the Supreme Court. 

Commencement of Action 

As provided in the Code,
20

 every suit is instituted by presentation of a plaint, in 

duplicate, by the plaintiff or his authorized agent. In case of corporations, this 

authorization is given by a resolution of its board of directors or through a power 

of attorney issued by a person authorized by such a resolution. 

Issue and Service of Summons 

This procedure is governed by the Code.
21

 Upon institution of the suit, the court 

issues a summons to the defendant(s) to appear, answer the claim, and file a written 

statement of his defense. When the defendant resides within the jurisdiction of 

the court, service may be effected through a proper officer of the court, an approved 

courier service, a letter sent by registered post with acknowledgment due or by 

speed post, and/or by a fax message or e-mail. 

When the defendant resides outside the jurisdiction of the court, service may be 

effected through an approved courier service, a letter sent by registered post with 

acknowledgment due or by speed post, and/or by a fax message or e-mail. In 

addition, with the leave of the court, summons may be served by the plaintiff 

himself. 

In a suit against a corporation, summons may be served on the secretary or any 

director or principal officer, or by leaving it at or by mailing it to the registered 

office. On being satisfied that the defendant has refused service, the court has 

power to deem service of summons. As regards the service of process on foreign 

nationals, though India is now a signatory to the Hague Convention on the Service 

Abroad of Judicial and Extra Judicial Documents in Civil or Commercial Matters, 

the Code has not been amended to incorporate the procedure prescribed under 

the Convention. As such, the provisions made in the Code for service of process 

prevail in case of inconsistency. 

Consequence of Non-Appearance 

On the date fixed in the summons, parties are required to appear before the 

court. In case of non-appearance of the plaintiff, the suit is liable to be dismissed 

                                                           
20 Code of Civil Procedure, section 26, and Order IV. 

21 Code of Civil Procedure, sections 27–32, and Order V. 
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for non-prosecution. If the defendant defaults in appearance, the court can proceed 

with the suit ex parte. 

In ex parte proceedings against the defendant, he has a right to join the proceedings 

at any stage upon showing good cause for his previous non-appearance. If an ex 

parte decree has been passed against the defendant, he may apply for setting 

aside/recall of the decree on the ground that he was not properly served or that 

there were other sufficient causes for his non-appearance.
22

 

Pleadings 

The general provisions for pleadings are established by the Code.
23

 Every 

pleading must contain a concise statement of fact, but not the evidence that is to 

be proved. It must disclose material facts and particulars in cases founded on 

misrepresentation, fraud, breach of trust, willful default, and undue influence. 

Some pleas, if taken, must be specifically pleaded, such as the performance of a 

condition precedent that is contested, denial of a contract, effect of a document, 

notice of a material fact, implied contract or relationship, and presumption of law. 

Suggested forms of pleadings for different kinds of suits have been set out in 

Appendix A of the Code. These may be adopted with such variations as may be 

necessary. 

A pleading must be signed and verified, and the person verifying the pleading 

also must furnish an affidavit in support of the pleading. The court may, at any 

stage of the proceedings, allow amendment of the pleading. The amendment after 

commencement of trial, however, is permitted only on exceptional grounds. 

Complaint 

As established by the Code,
24

 the complaint (referred to as the “plaint”) must 

contain certain necessary particulars, such as the name and description of the 

parties, contractual incapacity of the plaintiff (if any), jurisdictional facts, 

valuation of subject matter for the purposes of court fees and jurisdiction, and an 

averment that the claim has been made within the prescribed time. 

The court has power to reject the plaint if the plaint does not disclose the cause 

of action; if the relief claimed is undervalued or if the appropriate court fee has 

not been paid; or if, on the facts stated in the plaint, the suit is found to be barred 

by law. 

The plaintiff must enlist and file all documents in support of its case along with the 

plaint. The documents not filed along with the plaint cannot be received in 

evidence except by leave of the court. 

                                                           
22 Code of Civil Procedure, Order IX. 

23 Code of Civil Procedure, Order VI. 

24 Code of Civil Procedure, Order VII. 
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Written Statement 

As established by the Code,
25

 within 30 days of service of summons or such 

time as is granted by the court, the defendant is required to submit a written 

statement of his defense. If the defendant fails to file the written statement within 

30 days, the court may extend the time to a maximum of 90 days from the date 

of service of summons upon sufficient cause being shown. 

The Supreme Court has held that the provision prescribing time to file a written 

statement is directional and not mandatory.
26

 As such, the court can extend the 

time for filing the written statement beyond 90 days in exceptional cases, upon 

sufficient cause being shown. 

In relation to a commercial dispute before a commercial court, the defendant is 

required to file the written statement within 30 days from the date of service of 

summons. This period can be extended by the court up to 120 days. Thereafter, 

the defendant will forfeit its right to file the written statement. In the event of failure 

to submit the written statement in time, the court has the power to enter a default 

judgment in favor of the plaintiff.
27

 

The written statement must be drafted in accordance with the general rules on 

pleadings. If a fact alleged in the plaint is sought to be denied, the denial must be 

specific and not evasive; otherwise, the court has power to deem such fact to 

have been admitted by applying the rule of non-traverse. 

Along with the written statement, the defendant must enlist and file all documents 

in support of its case. The documents not filed along with the written statement 

cannot be received in evidence except by leave of the court. The defendant has a 

right to plead set-off and counterclaim. A counterclaim is treated as a cross-suit. 

After the written statement has been submitted, no further pleading is permitted, 

except by leave of the court. 

Amendment to Pleadings 

As set forth in the Code,
28

 the court may, at any stage of the proceedings, allow 

the pleadings to be amended by addition or alteration, as may be necessary in 

the opinion of the court to determine the real questions in controversy between 

the parties. 

The powers of the court to allow amendments are very wide, and the court may 

take notice of events that have ensued subsequent to the filing of the suit. 

However, the parties are not entitled to set up by way of amendments an entirely 

new case that was not originally disclosed in the pleadings.
29

 

                                                           
25 Code of Civil Procedure, Order VIII. 

26 Salem Advocate Bar Association v. Union of India, [2005] 5 SCC 344. 

27 Code of Civil Procedure, Order VIII, Rule 1. 

28 Code of Civil Procedure, Order VI, Rule 17. 

29 Code of Civil Procedure, Order VI, Rule 17. 
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Admissions 

A party to the suit may give notice of admission of the truth of the whole or part 

of the case in his pleading. Conversely, a party may call upon the other party to 

admit any document (saving all just exceptions) within 15 days from the date of 

service of notice. In case of refusal or neglect by the party to respond to the notice, 

the party refusing or neglecting to respond has to pay the costs of proving any such 

document, unless the court directs otherwise.
30

 

Similarly, a party may give notice to the other party to admit facts within six days 

from the date of service of the notice. The consequences of failure or neglect to 

admit facts pursuant to the notice are the same as in the case of failure or neglect 

to comply with a notice to admit documents. The forms of the notices to admit 

documents and facts are specified in Appendix C of the Code. When an admission 

of fact has been made in the pleading or otherwise, the court has the power to 

enter a judgment with regard to the admission.
31

 

Obtaining Information Prior to Trial 

In General 

The Code vests the Court with power to make appropriate orders in matters relating 

to interrogatories, admission of documents and facts, and discovery, inspection, 

and production of documents; to secure attendance of a person required to give 

evidence or produce documents; and to order any fact to be proved by affidavit.
32

 

If the plaintiff fails to comply with the orders of the court to answer interrogatories 

or for discovery or inspection of documents, he will be liable to have his suit 

dismissed for want of prosecution. If a suit is dismissed in these circumstances, 

the plaintiff is precluded from filing a fresh suit on the same cause of action. If 

the defendant fails to comply with such orders, he will be liable to have his defense 

struck off. 

Interrogatories 

Any party may, by leave of the court, deliver interrogatories in writing for 

examination by the opposite party. The interrogatories must be in the form specified 

in Appendix C. The replies to the interrogatories will be in the form of a sworn 

affidavit. The form of the reply to interrogatories also has been specified in 

Appendix C of the Code.
33

 

                                                           
30 Code of Civil Procedure, Order XII. 

31 Code of Civil Procedure, Order XII. 

32 Code of Civil Procedure, section 30. 

33 Code of Civil Procedure, Order XI. 
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Discovery and Inspection of Documents 

As established by the Code,
34

 any party may apply to the court for an order 

directing the other party to make discovery, on oath, of documents that are or 

have been in the possession or power of such other party and which relate to the 

matters in question in the suit. Any party may give notice to the other party to 

produce the original documents relied upon by him and mentioned in his pleadings, 

and the requesting party will be entitled to inspect these documents and take copies 

of the original documents. 

Proceedings before Commercial Courts 

Order XI of the Code has been amended for application to the proceedings before 

Commercial Courts. The amended provision obliges the plaintiff and the defendant 

to disclose all relevant documents in their power and possession at the time of 

the filing of their respective pleadings and to declare on oath that they have so 

disclosed. Further, the amended provision also lays down the procedure specifically 

for disclosure and inspection of electronic records. 

Interim Measures of Protection 

Injunctions 

As stipulated in the Code,
35

 the court has the power to grant an injunction or 

such other order as may be necessary to restrain acts that are intended to damage 

the suit property or to remove or dispose of the property with a view to defraud 

the creditor, to prevent dispossession of the plaintiff from the suit property, and 

to prevent continuing breach of contract or other injury of any kind. 

In order to obtain an order of injunction, the plaintiff must plead and prove that he 

has prima facie case, that the balance of convenience is in his favor, and that he is 

likely to suffer irreparable injury if the injunction is not granted in his favor. Courts 

often invoke inherent powers ex debito justitiae to pass such interim orders of 

protection as may not be specifically provided for in the Code. Courts also have 

the power to grant mandatory injunctions to direct such acts to be done as are 

necessary to restore the parties to the position existing on the date of the suit. 

In appropriate cases, courts also grant anti-suit injunctions restraining the defendant 

from prosecuting the matter in another courts or tribunals. Such injunctions are, 

however, granted sparingly and, in exceptional cases, when it is shown that the 

suit complained of is vexatious or an abuse of the process of law, that it has been 

brought before a forum non conveniens or before a forum lawfully excluded 

under a contractual provision between the parties, or that the defendant against 

whom injunction is sought is amenable to the personal jurisdiction of the court. 

                                                           
34 Code of Civil Procedure, Order XI. 

35 Code of Civil Procedure, Order XXXIX. 
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While considering a case for grant of an anti-suit injunction, courts give due 

regard to the principle of comity of courts and accord due respect to superior 

courts. Courts do not grant injunctions in aid of suits for enforcing contracts of 

personal service or if the injunction may have the effect of imposing restraint of 

trade or profession against the defendant. 

Appointment of Receiver 

The court has the power to appoint a receiver and vest the receiver with such powers 

as are necessary for protecting the property in his custody. A receiver is under 

such obligations as are imposed on him by the court and has the same risks and 

liability as a bailee.
36

 

Arrest and Attachment before Judgment 

Under the Code,
37

 the court may issue a warrant to arrest the defendant and 

bring him before the court to show cause why he should not furnish security for 

his appearance if the court is satisfied, by affidavit or otherwise, that the 

defendant, with intent to delay the proceedings, has either absconded or left or is 

about to abscond or leave the local limits of the jurisdiction of the court, or has 

disposed of or removed his property or any part of it from the local limits of the 

jurisdiction of the court, or is about to leave India. 

However, the defendant will not be arrested if he pays to the officer executing 

the warrant of arrest any sum specified in the warrant as sufficient to satisfy the 

plaintiff’s claim. This sum will be deposited in court until further orders by the 

court. When the court is satisfied, on affidavit or otherwise, that the defendant, 

with the interest of evading the decree which may be passed against him, seeks 

to dispose of whole or any part of his property or is about to remove such 

property from the jurisdiction of the court, it may require the defendant to either 

furnish security or, in the event of the defendant’s failure to show cause, attach 

the property or such portion of the property as may be sufficient to secure the 

claim. Section 95 of the Code provides that, in cases where an order for arrest, 

attachment, or injunction was obtained by the plaintiff on insufficient grounds, 

the defendant may obtain compensation from the plaintiff; such compensation 

may not exceed INR 50,000. 

Hearing of Suit and Trial 

Framing of Issues 

Hearing of the suit commences with the framing of issues, which is governed by 

the Code.
38

 The court is required to pronounce judgment on all issues except 

when it finds that the suit can be disposed of on a question of law. In this case, 
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the court may try the question of law as a preliminary issue if it relates to the 

jurisdiction of the court or a bar to the suit created by any law. 

The onus to prove an issue of fact lies on the party who asserts the fact in 

question and the onus to prove an issue of law lies on the party who asserts the 

proposition/contention. The court considers the pleadings of the parties, the 

statements made under oath by them, and the contents of documents produced 

before it. If, at the first hearing, it appears to the court that the parties are not at 

issue on any question of law or fact, it will pronounce judgment at once.
39

 

The Code requires the parties to produce a list of witnesses whom they propose 

to call, either to give evidence or produce documents. Additional expenses of the 

witnesses are to be paid by the party summoning the witnesses, through a 

deposit made in court. 

Examination of Witnesses 

The examination of witnesses is governed by the Code.
40

 The plaintiff has the 

right to begin the examination, unless the defendant admits the facts alleged and 

contends that, on additional facts, the plaintiff is not entitled to the reliefs he 

seeks. When a party himself wishes to appear as a witness, he must appear before 

any other witness on his behalf has been examined. 

The examination-in-chief of a witness must be by way of an affidavit. The evidence 

of a witness by way of cross-examination and re-examination will be conducted 

either by the court or by the commissioner appointed by it. The Code provides 

for the examination of a witness through an interpreter if the witness is not 

conversant with the language of the court. 

When it is shown to the court that the witness is about to leave the jurisdiction of 

the court or when there are other reasons that are sufficient to show that his 

evidence should be taken immediately, the court may permit taking of evidence 

at any time after the institution of the suit. The court has the power to order that 

any particular fact or facts be proved by way of an affidavit. At the instance of 

either party, the court also has the power to order any witness who has given 

evidence by way of an affidavit to be present for cross-examination.  

Evidence 

The manner of proof of a document or a fact is prescribed by the Evidence Act, 

1872. Significantly, amendments have been made in this Act and special provisions 

have been made for evidence relating to electronic record and proof of electronic 

signature. 
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Adjournment 

Upon sufficient cause being shown, the court may, at any stage of the suit, adjourn 

the hearing of the suit. In this case, the court can make such order as to costs 

occasioned by the adjournment as it deems fit.
41

 In trials before Commercial 

Courts, special provision has been made for a case management hearing. At such 

hearing, the Court is required to frame issues, and to lay down the timetable and 

procedure for evidence. 

Judgment and Decree 

The Code sets forth the provisions for the judgment and decree.
42

 After the case 

has been heard, the court will pronounce judgment in open court, either immediately 

or as soon as may be practicable. Ordinarily, if judgment is not pronounced 

immediately, the court is required to pronounce judgment within 30 days. 

A deferment of pronouncement may be permitted, on extraordinary and exceptional 

grounds, up to a maximum of 60 days from the date on which the hearing was 

concluded. In the case of a commercial dispute, the court is required to pronounce 

its judgment within 90 days of the conclusion of arguments. The judgment must 

be signed and dated on the date of pronouncement. A judge can pronounce a 

judgment that was written but not signed by his predecessor. A decree is required 

to abide by the judgment and must contain the particulars of the claim, the relief 

granted, and the order as to the costs of the suit. The decree bears the same date 

as the date on which judgment was pronounced. 

In certain suits, decrees are passed in two stages. For example, in a suit for 

dissolution of a partnership and for taking accounts, before granting a final decree, 

the court will grant a preliminary decree declaring the proportionate shares of 

the parties, the date of dissolution, and the direction that such accounts be taken. 

Similarly, in a suit for partition of property and possession of a share in it, the 

court, before granting the final decree, will pass a preliminary decree declaring 

the rights of the parties, directing that the property be partitioned by “metes and 

bounds” (boundaries), and, if the property cannot be conveniently partitioned, a 

direction that the property be sold in the manner prescribed. 

Appeal 

Appeals are governed by the Code.
43

 Every decree passed by a court of original 

jurisdiction is appealable, unless specifically barred by any law in force at the 

time. However, a decree passed by consent of the parties is not appealable. The 

first appeal against a decree will be heard by the next higher court. A second 

appeal will be heard by the high court only on substantial questions of law. 
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On the other hand, all orders (as opposed to final decrees) of the court are not 

appealable. Only specified classes of orders are appealable. When an order is not 

appealable, the remedy is by way of review or revision, as explained below. 

Some high courts, under the laws that have created them, permit a wider right of 

appeal. In such cases, appeal is permitted against the order or judgment which finally 

decides the substantive rights of the parties or which decides the matter of the 

moment. For instance, section 10 of the Delhi High Court Act, 1966, provides 

for such appeal. 

The Supreme Court of India will hear an appeal from any judgment, decree, or 

final order of a high court, if the high court certifies that the case involves a 

substantial question of law that must be decided by the Supreme Court. If the 

appeal is against a decree for payment of money, the appellant must deposit the 

disputed amount or furnish such security for the amount as the court deems fit. 

Upon hearing the parties, the court may allow or dismiss the appeal and then 

pronounce judgment in open court. Thus, the judgment may confirm, vary, or 

reverse the decree from which the appeal is preferred. The appellate court has 

the power to determine the case finally, to remand a case, to frame issues and refer 

them for trial, or to take additional evidence. The procedure relating to appearance 

of parties, serving of notices, dismissal of appeal due to non-appearance of the 

appellant, and reinstatement of appeal if dismissed is similar to the procedure 

applicable to suits. 

Review and Revision 

These processes are governed by the Code.
44

 A person aggrieved by a decree or 

order from which an appeal is permitted and no appeal has been preferred, or an 

order from which no appeal is permitted, may seek review of that decree or order 

on one or more of the three grounds: 

 The discovery of a new and important matter that, despite due diligence, was 

not within his knowledge; 

 A mistake or error apparent on the face of the record; or 

 Any other sufficient ground. 

The application for review must be filed within 30 days. While an order rejecting 

an application for review is not appealable, an order allowing such an application is 

appealable. The high court has the power of revision. The high court may exercise 

the power of revision suo moto or on an application by either of the parties when 

it appears that the subordinate court has exercised jurisdiction not vested in it or 

has failed to exercise jurisdiction so vested, or has exercised jurisdiction illegally 

or with material irregularity. In order to be amenable to revisional jurisdiction, 

the order must be such as would have disposed of the suit or other proceedings 

and no appeal is allowed against it. The limitation prescribed for revision is 30 days. 
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Execution of Decree  

A decree prepared pursuant to the judgment of the court is executed through the 

court. However, no execution proceedings are necessary when suits are merely 

for determination of the status of the parties (i.e., suits for declaration).
45

 A 

decree for payment of money may be executed by detention in civil prison, or by 

attachment of the judgment debtor’s property, or both. 

A decree for specific movable property can be executed by seizure and delivery 

of the movable property, or by detention in civil prison or attachment, or both. A 

decree for specific performance of a contract or an injunction may be executed 

by detention in civil prison, or by attachment and sale of the judgment-debtor’s 

property, or both. When a decree for specific performance of a contract or an 

injunction has not been obeyed, the court may direct that the required action be 

performed by the decree-holder or some other person appointed by the court, 

with the expenses to be recovered from the judgment-debtor. 

A decree for the execution of a document or the endorsement of a negotiable 

instrument will be executed by execution of the document or endorsement (as 

the case may be) by the judge or by an officer who may be appointed for this 

purpose. A decree for possession of immovable property will be executed by 

removing persons bound by the decree from the immovable property and 

delivering the property to the decree-holder. 

Foreign Judgments 

Section 13 of the Code provides that a foreign judgment will be conclusive as to 

any matter thereby directly adjudicated upon between the same parties or 

between parties under whom they or any of them claim, except when: 

 The foreign judgment has not been pronounced by a competent court; 

 The foreign judgment has not been given on the merits of the case; 

 It appears on the face of the proceedings that the foreign judgment is founded 

on an incorrect view of international law or a refusal to recognize the law of 

India in cases in which such law is applicable; 

 The proceedings in which the foreign judgment was obtained are opposed to 

natural justice; 

 The foreign judgment has been obtained by fraud; or 

 The foreign judgment sustains a claim founded on a breach of any law in force in 

India. 

Upon production of a certified copy of the foreign judgment, Indian courts will 

presume that the foreign court was of competent jurisdiction, although this 

presumption is rebuttable. Foreign judgments may be enforced in India by 

execution proceedings in case the foreign judgments have been rendered by a 
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court in a “reciprocating territory”
46

 and by filing a suit in India based on the 

foreign judgment, in other cases. 

The Supreme Court has clarified that an interlocutory order of a court of a 

reciprocating territory, too, may be enforced in India if the order is given on the 

merits of the case and after consideration of rival submissions of the parties.
47

 A 

foreign judgment does not bar a party from suing in India based on the original 

cause of action. The Code clarifies that aliens (i.e., persons who are not citizens 

of India) and foreign states can sue in Indian courts as if they were citizens of 

India. 

Suits in Special Cases 

Summary Suit 

Order XXXVII of the Code provides the procedure for summary trials. Under 

this procedure, the defendant is not entitled to a defense as a matter of right. The 

provisions under Order XXXVII apply to two classes of suits. The first class of 

suits applies to bills of exchange, hundies (a local form of negotiable instrument), 

and promissory notes. The second class of suits is those in which the plaintiff seeks 

only to recover a debt or liquidated demand in money payable by the defendant, 

with or without interest, arising from a written contract; or arising from an 

enactment, when the sum sought to be recovered is a fixed sum of money or in 

the nature of a debt other than a penalty; or arising from a guarantee, when the 

claim against the principal is in respect of a debt or liquidated demand only; or a 

suit for recovery of receivables instituted by any assignee of a receivable. 

A suit under Order XXXVII of the Code is instituted by presenting a plaint in 

prescribed form. The defendant may enter an appearance in the suit not later than 

10 days from the date of service of the summons. Upon entering an appearance, 

the defendant must file in court an address for service of notices on him and must 

give notice to the plaintiff of having entered appearance. Once the defendant 

enters an appearance in court, the plaintiff must serve on the defendant a ‘summons 

for judgment” in the prescribed form. 

The defendant may, at any time within 10 days from the service of the summons 

for judgment, apply for “leave to defend” the suit by disclosing such facts as may 

be deemed sufficient to entitle him to defend the suit. The court may allow the 

application for leave to defend whole or any part of the claim, either conditionally 

or unconditionally, if it is satisfied that the defendant has disclosed facts that 

give rise to a “triable issue” and that the defendant has a substantial defense. At 

the hearing of the summons for judgment, if the defendant has not applied for 

leave to defend the suit or, if applied, the application has been refused, the 

plaintiff will be entitled to judgment forthwith. 
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The court may, for sufficient cause shown by the defendant, excuse the delay of 

the defendant, if any, in entering appearance or in applying for leave to defend. 

If the defendant is permitted to defend the claim of the plaintiff on the grounds 

disclosed in the application for leave to defend, the suit will be converted into an 

ordinary suit and the procedure for ordinary suits will be applicable. 

Summary Judgments in Commercial Disputes 

The Code has been amended to incorporate specific provision for summary 

judgment in commercial disputes. If this provision
48

 is invoked by either the 

claimant or the defendant in a commercial dispute, summary procedure for trial is 

followed by the court and it may decide a claim without recording oral evidence. 

Summary judgements may be passed if the Court considers that there is either 

no real prospect of the plaintiff succeeding on the claim or the defendant has no 

real prospect of defending the claim, or that there is no other compelling reason 

why the claim should not be disposed of before recording oral evidence. Where 

the court is of the opinion that it is possible that a claim or defense may succeed 

but it is improbable that it will do so, the court may make a conditional order 

requiring a party to deposit a sum of money in the court, or take any other 

specific step in relation to the claim or defense; require furnishing of security for 

restitution of costs; or impose any other conditions for restitution as the court 

may deem fit. 

Suits Relating to Mortgage of Immovable Property  

Order XXXIV of the Code lays down detailed procedures for suits relating to 

mortgage of immovable property. In a suit for foreclosure, the court will pass a 

preliminary decree declaring the amount due to the plaintiff and directing that if 

the defendant pays into court the amount found due to the plaintiff in the 

prescribed manner and time, the plaintiff will return all documents relating to 

mortgage and, if necessary, transfer the property to the defendant. If the defendant 

fails to make the payment, the court will pass a final decree declaring that the 

defendant and all persons claiming through him are debarred from all rights to 

redeem the property and, if necessary, ordering the defendant to put the plaintiff 

in possession of the property. 

In a suit for sale of mortgage property, the court will order the sale by way of a 

final decree. In a suit for redemption, the court will first pass a preliminary 

decree declaring the amount due to the defendant and directing that, if the 

plaintiff pays this amount to the defendant, the defendant will return all 

documents in his possession relating to the mortgage and will, if necessary, put 

the plaintiff in possession of the property. Once the plaintiff pays the specified 

amount, a final decree will be passed, ordering the defendant to give effect to the 

preliminary decree. In a suit for foreclosure, sale, and redemption, the court may 
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order payment of such interest as it deems reasonable, even if there is no 

contractual provision for payment of interest. 

Suits by Indigent Persons 

The Code permits institution of suits by indigent persons.
49

 Before entertaining 

the suit, an inquiry is required to be made into the question of whether or not the 

person in question is indeed an indigent person. In such suits, the court also has 

the power to assign a pleader to an unrepresented indigent person. 

Suits in Particular Cases 

Suits against Government 

The authority to be named as plaintiff or defendant in a suit by or against the 

central government (as the case may be) will be the Union of India. In a suit by or 

against a state government, the respective state will be named plaintiff or defendant 

(as the case may be). 

A suit against the government can only be instituted after expiration of two 

months following a written notice in the manner prescribed by section 80 of the 

Code.
50

 The condition precedent for serving a notice can be dispensed with by 

the court when urgent or immediate relief is sought in the suit, although the 

court will not make any interim orders except after notice to the government. 

Suits Involving a Corporation 

In a suit by or against a corporation, any pleading may be signed and verified on 

behalf of the corporation by the secretary or by any director or other principal 

officer of the corporation who is competent to depose to the facts of the case. 

The service of process issued by the court against a corporation may be served 

on the secretary, director, or any other principal officer of the corporation, or by 

leaving it at or by mailing it to the address of the registered office of the 

corporation.
51

 

Supplementary Powers 

Commissions 

The Code lays down detailed procedures for commissions.
52

 The court may 

issue a commission to examine witnesses. The court also has the power to issue 

commissions to carry out local investigations for elucidating any matter in 
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dispute or for ascertaining the market value of any property or the amount of 

mesne profits or damages. 

The Commissioner, after such local inspection as he deems necessary and after 

reducing to writing any evidence taken by him, will submit a written report to 

the court. The report and deposition are treated as evidence in the suit. The court 

also has the power to issue a commission for scientific investigation, for sale of 

movable property, and for examination or adjustment of accounts. A commission is 

often issued by the court in suits for partition, to carry out the division of the 

property in dispute. 

Death of Parties 

The Code provides for the death of a party to a suit.
53

 The death of the plaintiff 

or the defendant will not cause the suit to abate if the right to sue survives. In case 

one or several plaintiffs or the sole plaintiff dies and the right to sue survives, 

the court, on an application made in this behalf, will cause the legal representative 

of the deceased plaintiff to be made a party and will proceed with the suit. 

Similarly, if a defendant dies, the court, on an application made in this behalf, 

will cause the legal representative of the deceased defendant to be made a party. 

Failure to present an application in either of the two cases within the time 

prescribed results in abatement of the suit. When the suit abates and is dismissed 

as such, no fresh suit can be brought on the same cause of action. 

Settlement of Dispute outside Court 

When it appears to the court that there is a just element of settlement that may be 

acceptable to the parties, it may refer the dispute for arbitration, conciliation, or 

mediation.
54

 

Compromise of Suit 

The Code has detailed provisions for the compromise of a suit.
55

 When it is proved 

to the satisfaction of the court that a suit has been adjusted wholly or in part by 

any lawful agreement or compromise in writing, the court may order the agreement 

or compromise to be recorded and will pass a decree in accordance with the 

agreement. It is permissible for the parties to enter into a compromise even in 

relation to the matters that are not the subject matter of the suit. 

After the parties have arrived at a compromise and obtained a decree in terms of 

their agreement in this regard, no suits may be heard to set aside such a decree 

on the ground that the compromise was not lawful, however, compromise in 

representative suits cannot be done without leave of the court. 
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Power of Restitution 

When and to the extent that a decree or an order is varied or reversed in any 

appeal, revision, or other proceedings, the court which passed the order or decree 

will, on an application by the concerned party, cause restitution to be made that 

will place the parties in the position they would have occupied but for the decree 

or order, so far as may be practicable.
56

 

Decree for Interest 

When and to the extent that a decree is for the payment of money, the court may 

order interest, at a rate it deems reasonable, to be paid on the principal sum 

adjudged from the date of the suit to the date of the decree, in addition to any 

interest adjudged on the principal or sum for any period prior to the institution of 

the suit. Future interest can be ordered at a rate not exceeding 6 per cent per 

annum from the date of the decree to the date of payment.
57

 

If the liability in relation to the sum adjudged has arisen out of a commercial 

transaction, the rate of interest may be in excess of six per cent, but may not 

exceed the contractual rate of interest. When there is no contractual rate, the rate 

may not exceed the rate at which monies are lent or advanced by nationalized 

banks in relation to commercial transactions.
58

 

Costs 

The court has the power of award cost and has discretion as to its quantum and 

incident, subject to the rules made by the concerned High Court.
59

 Ordinarily, 

the award of costs abides by the decree. In Commercial Disputes, costs are deemed 

to include legal fees and expenses of witnesses. The Code permits compensatory 

costs in respect of false or vexatious claims or defense; while no limit is prescribed 

in the Code for award of such costs in Commercial Disputes, the maximum limit 

for such cost in ordinary civil disputes is a nominal sum of INR 3,000.
60

 The 

Code further permits costs from a party for delay in taking steps required under 

the Code.
61

 

Applicability to Other Proceedings 

The procedure provided in the Code with regard to a suit is required to be 

followed, as far as it can be made applicable, in all proceedings in any court of 

civil jurisdiction, except proceedings under article 226 of the Constitution.
62

 

While proceedings before civil courts are governed by procedural rules under 
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the Code, requiring an elaborate procedure in decision-making, tribunals in India 

generally regulate their own procedure, applying the Code only where it is 

required. 

Recovery of debts due to banks and financial institutions
63

 are not bound by the 

procedure laid down by the Code but are guided by principles of natural justice. 

Although an arbitral tribunal, under the Arbitration Act, is not bound by the 

Code, it has been held that the principles of the Code apply to arbitrations and 

the tribunal is bound to consider them. 
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Introduction

The territorial jurisdiction of Irish courts is confined to the 26 counties of Ireland excluding

the six counties of Northern Ireland, which falls within the jurisdiction of the courts of the

United Kingdom. A Common Law system based on precedent and case law exists in the

Republic of Ireland (Ireland) as opposed to a Civil Law system, which is found in most

continental European jurisdictions. Within this system, general principles of law are

derived from decisions in particular cases, as opposed to the Civil Law system, where

cases are decided in accordance with general principles.

Court Structure

The court structure, in ascending order of authority, is the Small Claims Court, the District

Court, the Circuit Court, the High Court and the Supreme Court.

Small Claims Court

The Small Claims Court is a division of the District Court. The Small Claims Court proce-

dure is an alternative method of commencing and dealing with a civil proceeding in

respect of a small claim and is provided for under the District Court (Small Claims Proce-

dure) Rules, 1997 and 1999. It is a service provided by local District Court offices and is

designed to handle consumer claims cheaply and without involving a solicitor/lawyer. To

be eligible to use the procedure the ‘consumer’must have bought the goods or services (or

the service) for private use from someone selling them in the course of business. The pro-

cedure is not available for use by one businessperson against another.

Provided that a claim does not exceed EUR 2,000, the following kinds of claims can be

dealt with:

• A claim in respect of goods or services bought for private use from someone selling

them in the course of a business (consumer claims); and

• A claim in respect of minor damage to property (but excluding personal injuries).



Excluded from the small claims procedure are claims arising from:

• A hire-purchase agreement;

• A breach of a leasing agreement; or

• Debts.

Legal representation is not permitted nor are costs recoverable.

District Court

The District Court sits in most medium-sized towns in Ireland. The country is divided into

23 districts with one or more judges permanently assigned to each district and the Dublin

Metropolitan District. Each District is further sub-divided into ‘District Court Areas’.

The District Court consists of a President and 54 judges. Within each District, there may

be a number of court-sitting venues. Generally, the venue at which a case is heard depends

on where the defendant resides or carries on business. Each District Court office, with the

exception of the Dublin Metropolitan District Court, deals with all elements of the work

of the District Court. The District Court is a court of local and summary jurisdiction. The

business of the District Court can be divided into four categories:

• Criminal;

• Civil;

• Family law; and

• Licensing.

The District Court has a limited appellate jurisdiction in respect of decisions made by stat-

utory bodies and in these appeals; the decision of the District Court is final except where a

point of law is at issue. In such instances, an appeal can be taken to the High Court. The

District Court also deals with miscellaneous actions such as actions taken under the Con-

trol of Dogs Acts, applications for citizenship, applications to amend birth and marriage

certificates and applications under the Environmental Protection Act, 1992 for orders in

connection with noise reduction. The civil jurisdiction of the District Court in contract

and most other matters is where the claim or award does not exceed EUR 6,350.

Circuit Court

The Circuit Court is superior to and hears appeals from the District Court. It is also a court

of first instance. The Circuit Court consists of the President and 33 ordinary judges. The

President of the District Court is, by virtue of office, an additional judge of the Circuit

Court. The country is divided into eight circuits with one judge assigned to each circuit

except in Dublin, where 10 judges may be assigned, and Cork, where there is provision for

three judges. There are 26 Circuit Court offices throughout Ireland with a County Regis-

trar in charge of the work of each office. The Circuit Court is a court of limited and local

jurisdiction. The work can be divided into four main areas: civil, criminal, family law and

jury service. The Circuit Court sits in venues in each circuit. Sittings vary in length from
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one day to three weeks and are generally held every two to four months in each venue in

the circuit. Dublin and Cork have continual sittings throughout each legal term.

The civil jurisdiction of the Circuit Court is a limited one unless all parties to an action

consent, in which event the jurisdiction is unlimited. The limit of the Court’s jurisdiction

relates mainly to actions where the claim does not exceed EUR 38,092 and the rateable

valuation of land does not exceed EUR 252.95

The Circuit Court and High Court have concurrent jurisdiction in the area of family law.

The Circuit Court has jurisdiction in a wide range of family law proceedings (judicial sep-

aration, divorce, nullity and appeals from the District Court). In hearing such cases, the

Circuit Court has jurisdiction to make related orders, including custody and access orders,

maintenance and barring orders. Applications for protection and barring orders may also

be made directly to the Circuit Court. Applications to dispense with the three-month

notice period of marriage are also dealt with by the Circuit Court.

Decisions of the District Court can be appealed to the Circuit Court with some exceptions.

Appeals proceed by way of a full rehearing and the decision of the Circuit Court is final.

The Circuit Court also acts as an appeal court for appeals from the decisions of the Labour

Court, Unfair Dismissals Tribunal and the Employment Appeals Tribunal.

High Court

The High Court consists of the President and 31 ordinary judges. The President of the Cir-

cuit Court and the Chief Justice are, by virtue of their offices, additional judges of the

High Court. The High Court has full jurisdiction in and power to determine all matters and

questions whether of law or fact, civil or criminal. Its jurisdiction also extends to the ques-

tion of the validity of any law having regard to the Constitution. The High Court acts as an

appeal court from the Circuit Court in civil matters. It has power to review the decisions of

certain tribunals. It may also give rulings on questions of law submitted by the District

Court.

The High Court sits in Dublin to hear original actions. It also hears personal injury and

fatal injury actions in several provincial locations (Cork, Galway, Limerick, Waterford,

Sligo, Dundalk, Kilkenny and Ennis) at specified times during the year. In addition, the

High Court sits in provincial venues to hear appeals from the Circuit Court in civil and

family law matters.

Matters coming before the High Court are normally heard and determined by one judge

but the President of the High Court may decide that any cause or matter or any part thereof

may be heard by three judges in what is known as a divisional court.

The High Court is superior to and hears appeals from the Circuit Court. It is also a court of

first instance. The High Court sits in Dublin. It also travels on circuit to cities around Ire-

land in order to hear personal injury actions and to hear appeals from the Circuit Court. It

may also take references by way of appeal on points of law through a process known as

‘appeal by way of case stated’. There is an officer of the High Court known as the Master
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who sits in the Master’s Court and determines issues of procedure and practice. He also

has limited judicial capacity. He generally deals with:

• Motions on notice between the parties relating to procedural matters;

• Ex parte applications regarding procedural matters; and

• Motions for judgment in summary matters.

Supreme Court

The Supreme Court is the Court of final appeal in Ireland. It sits in the Four Courts in Dub-

lin. The Supreme Court is made up of the president of the court (the Chief Justice) and

seven ordinary judges. The President of the High Court is also ex officio an additional

judge of the court. Where one of the ordinary judges of the Supreme Court is president of

the Law Reform Commission, the number of ordinary judges may be increased by one.

Under section 5 of the Courts (No. 2) Act 1997, the number of judges may also be

exceeded by one where a former Chief Justice serves as a judge of the Supreme Court.

Additionally, where, because of the illness of a judge of the Supreme Court, or for any

other reason, an insufficient number of judges of the Supreme Court is available for the

transaction of the business of the court, the Chief Justice may request any ordinary judge

or judges of the High Court to sit as a member of the Supreme Court for the hearing of a

matter. Any judge so requested is then an additional member of the court for that hearing.

For procedural appeals or cases, which do not involve major legal issues, the court would

normally consist of three judges. In cases where the constitutionality of a statute is chal-

lenged or where important issues of law arise, a court of five judges will sit. Seven judges

may sit to hear cases of exceptional importance, such as reference of a Bill to the court

under article 26 of the Constitution. The Supreme Court may sit in two or more divisions

at the same time. The Supreme Court is superior to and hears appeals from the High Court.

It is not a court of first instance. It hears appeals on points of law and points of fact.

Legal Profession

The legal profession in Ireland is divided into solicitors and barristers (who are referred to

collectively as ‘the Bar’). Solicitors, in the main, are general practitioners and are regu-

lated by the Law Society of Ireland. Barristers, generally, deal with the drafting of court

proceedings and advocacy, that is, presentation of cases in the courts.

Some barristers are experts in particular areas of law and often their advice (Counsel’s

Opinion) will be sought. Barristers accept instructions from solicitors, but may in certain

restricted advisory matters accept instructions directly. A distinction is drawn between

senior counsel and junior counsel. Senior Counsel, generally, settle (that is, approve) pro-

ceedings as drafted by junior counsel, and act as advocates in the High and Supreme

Courts. An appearance by a Senior Counsel in a District Court or Circuit Court, although

unusual, is permissible. Senior Counsel’s opinion on complex issues of law is often

sought.
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Establishing Jurisdiction

Jurisdiction over the Parties of the Action

Natural Persons and the State

Distinctions may be drawn in law between different classes of person. Legislation may

expressly provide that the State or other persons are not to be bound by the legislation.

Representative and class actions are also possible. It is essential that persons on whose

behalf an action is taken have both a common interest and a common grievance and that

the relief sought is of benefit to all of them. In relation to a representative action, the pro-

ceedings must show, on the face of them, the capacity in which the party sues or is sued.

Where a person is incapable of acting on his own behalf, then proceedings may be insti-

tuted or defended on that person’s behalf by another person. Such a representative action

would arise in instances where the party to the proceedings is an infant (that is, under the

age of 18 years) a bankrupt, a ward of court, or is of unsound mind.

Corporations

Few distinctions exist between the treatment of corporate personalities and individuals.

While an individual may represent himself in court, a corporate personality must be repre-

sented by either a solicitor or a barrister.

Jurisdiction over the Subject Matter of the Action

The District Court has no jurisdiction in actions for slander, libel, seduction, slander of

title, malicious prosecution or false imprisonment. The Circuit Court has no jurisdiction

in actions that would necessitate declaring the existence of a constitutional right or strik-

ing out a constitutional right that had previously been found to exist. The High Court has

originating jurisdiction in all matters except malicious damage to property. The High

Court may decline to exercise its jurisdiction if proceedings should more properly have

been brought in a lower court.

Property Claims

Jurisdiction in property disputes concerning land is determined by reference to a valua-

tion system whereby all property in the State is given a rateable valuation. This rateable

valuation system is used as the basis of calculating local taxes on commercial property.

The Circuit Court has jurisdiction where the rateable valuation does not exceed EUR 254.

Damage or Violation of Rights

District Court. The District Court has jurisdiction in all actions in contract and tort

(including hire purchase claims) and proceedings by the State where the monetary value

of the claim does not exceed EUR 6,349. Where the monetary value of the claim exceeds

EUR 6,349 and the plaintiff still wishes to bring the proceedings at District Court level,
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for example, due to reasons of speed and expediency, then the plaintiff may waive the

excess of the claim over EUR 6,349.

It is not possible to split one cause of action into two separate claims, each claim being

below EUR 6,349, in order to come within the jurisdiction of the District Court. As such,

an action must be brought in the Circuit Court. In proceedings for the recovery of rates

(levied on commercial properties) the District Court has no monetary limit on its

jurisdiction.

Circuit Court. The Circuit Court has jurisdiction in claims concerning contract, tort or

hire purchase where the value of the claim does not exceed EUR 38,092. With the written

consent of all the parties, the Circuit Court may be given unlimited jurisdiction. A claim-

ant who obtains an award of EUR 6,349 or less will only be entitled to such costs as would

have been awarded had the case been taken in the District Court. The claimant may waive

any portion of his claim that exceeds EUR 38,092, or the defendant may consent to giving

the court unlimited jurisdiction.

High Court. The High Court has unlimited jurisdiction to hear claims. If a claimant

obtains an award of EUR 38,092 or less, then he will only be entitled to such costs as

would have been awarded had the case been brought in the correct lower court.

Article 3 of the Brussels Convention

Article 3 of the Brussels Convention provides that persons domiciled in a contracting

State must be sued in the courts of that state. In relation to Ireland, it specifically excludes

the application of those rules that enable jurisdiction to be founded on the service of pro-

ceedings on a defendant during his temporary presence in the State.

Venue

General Principles

The venue for issue of and hearing of proceedings is determined by the geographical juris-

diction of courts as set out hereunder.

Ireland has also adopted the Brussels Convention on Jurisdiction of Courts and Enforce-

ment of Judgments by means of the provisions of the Jurisdiction of Courts and

Enforcement of Judgments (European Communities) Act, 1988. The rules regarding

jurisdiction contained in the Convention are in force in Ireland.

Section 53 of the Courts of Justice Act, 1936 determines the rules for deciding jurisdiction

in all courts. Proceedings which are founded on contract or tort may be brought, heard,

and determined (at the option of the plaintiff) either before the judge for the District or the

Circuit where the defendant or one of the defendants ordinarily resides or carries on any

profession, business or occupation or, alternatively, before the judge of the District or Cir-

cuit where the contract is alleged to have been made, or where the tort which is alleged to
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have been committed was committed or occurred, or where the lands which form the

subject matter of the proceedings are situate.

District Court

Ireland is divided into 23 Districts, which are sub-divided into 249 District Court areas.

The originating court document must cite the correct district and area of the court that is

seized with jurisdiction in each particular case. Where civil proceedings are brought in the

wrong District or Area, the proceedings will be struck out and costs awarded against the

party who issued the same.

Circuit Court

The State is divided into eight circuits, which are subdivided into 26 counties. Every orig-

inating document must cite the particular circuit and county in which it is intended to be

tried. The correct circuit and county are determined as follows:

• In probate actions — where the testator or intestate, at the time of his death, had a fixed

place of abode;

• In actions relating to the title to land — where the land is situate;

• In contract or tort cases — at the election of the plaintiff, where the defendant or any

one of the defendants resides or carries on any business, profession or occupation or,

alternatively, where the cause of action arose, that is, where the contract was made or

where the tort was committed;

• In lunacy matters — where the person alleged to be of unsound mind ordinarily resides;

and

• In all other cases — where the defendant or any one of the defendants ordinarily resides

or carries on any business, profession or occupation.

High Court

The High Court sits in Dublin, except in cases of personal injury and appeals from the Cir-

cuit Court, when it also sits in the cities and towns of Cork, Limerick, Ennis, Galway,

Sligo, Dundalk, Waterford and Kilkenny. In such personal injury actions, the plaintiff

may elect for the case to be heard in either Dublin or such of the aforementioned cities as is

convenient.

Transfer of Venue

In order to transfer the venue of the proceedings, it is necessary to acquire the consent of

all the parties to the proceedings or to obtain an order from the court transferring the said

action. Obviously, an order of the court will only be required where the parties are not in

agreement. Convenience or expediency, depending on the circumstances of the case,
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would be valid grounds for the making of such an order. It should be noted that the Circuit

Court does not have the power to transfer an action out of the Circuit Court without:

• The consent of the Circuit Court which would receive the case; and

• The consent of the parties to the action.

Service of Summons or Writ

Irish law provides for several means of service. The Hague Convention on Service

Abroad of Judicial and Extra Judicial Documents in Civil or Commercial Matters, 1965

was signed by Ireland, and it has been ratified and consequently is of effect within the

jurisdiction of Ireland.

In respect of District Court and Circuit Court proceedings, following issue of the same,

the original of the originating court document together with a declaration or affidavit of

service, as is appropriate, must be lodged in the appropriate court office within 14 days of

service. In High Court proceedings, the original document is retained and an affidavit of

service is sworn as to service.

Post

Pursuant to section 379 of the Companies Act, any document may be served on a com-

pany (irrespective of its nature) by posting a copy of the same to its registered office.

District and Circuit Courts

Unless personal service at the hands of a summons server is required, service must always

be effected by way of recorded registered prepaid post addressed to the person to be

served, at his last known place of residence or place of business in the State. If service can-

not be effected by way of registered pre-paid post, then an order of the court must be

acquired before the originating document may be served by ordinary pre-paid post

(except when serving a company).

High Court

Personal service is required by the Rules. For proceedings at High Court level, service

may only be effected by post (registered and/or ordinary) on the basis of an order of the

court. Such order is not required when serving a company.

Personal Service

District and Circuit Courts

If a court summons server has been assigned to a particular district, then service must

always be effected by way of personal service by the summons server in that particular

District. If a court summons server has not been assigned to a particular district, then ser-

vice may only be effected by way of personal service (by a person other than a summons
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server) on the basis of an order of the court. There are now very few court summons servers,

as they are no longer being replaced following retirement.

High Court

Service of proceedings must always be effected by way of personal service in the High

Court, unless an order to the contrary is obtained from the court.

Service in Ireland of Foreign Proceedings

Order 121 ‘A’ of the Rules of the Superior Courts regulates the service in Ireland of for-

eign proceedings, pursuant to the Hague convention for the Service of Documents

Abroad, 1965. It makes provision for the service of ‘foreign processes’which is defined to

mean any document initiating or relating to proceedings in a convention country or in a

foreign country which has been forwarded to the central authority in Ireland for service.

The central authority is the Master of the High Court.

Publication

Service may only be effected by way of publication on the basis of an order of the court, in

all courts of first instance.

Ascertaining the Applicable Law

Sources

Ireland is not a Federal State. Laws made by the Oireachtas (legislature) apply equally to

all parts of the State, unless the legislation specifically provides otherwise.

Local authorities are empowered to make certain laws known as bye-laws. However,

these have little or no importance in relation to the institution and carriage of civil

proceedings.

Sources of law are as follows:

• The Irish Constitution;

• Acts of the Oireachtas (legislature);

• Laws which were in existence prior to the formation of the Irish Free State in 1921 and

which are not repugnant to the Constitution;

• Statutory instruments;

• Local bye-laws;

• Case law; and

• European Community legislation to the extent that it is directly applicable or to the

extent that it has been incorporated into Irish law.
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Irish Conflict of Laws Principles

Questions relating to civil status (such as marriage, matrimonial causes, and legitimacy)

and moveable property, including succession and taxation, are decided on the basis of

domicile. There are three types of domicile:

• Domicile of origin — a legitimate child born during the lifetime of its father has the

domicile of origin of the country in which his father was domiciled at the time of his

birth. Achild born after its father’s death has its domicile of origin in the country where

its mother was domiciled at the time of birth;

• Domicile of choice — this is acquired by a person who resides in a country with the

intention of continuing to do so permanently or indefinitely; or

• Domicile of dependency — this describes minors and mentally ill persons regardless of

their own intentions or wishes.

The domicile of a person will be determined according to Irish law.

Whenever the whole subject matter of an action consists of land situate within a jurisdic-

tion or whenever any act, deed, will, contract, application or liability effecting land or

hereditaments situate within the jurisdiction is sought to be construed, rectified, set aside

or enforced in an action, the applicable law is Irish law.

Whenever the action relates to the administration of the personal estate of any deceased

person who, at the time of his death, was domiciled within the jurisdiction, or for the exe-

cution (as to property situate within the jurisdiction) of the trusts of any written instrument

of which the person to be served is a trustee, which ought to be executed according to the

law of Ireland, then the applicable law is Irish law.

When the action is an action brought to enforce, rescind, dissolve, annul or otherwise

effect the contract or to recover damages or other relief for or in respect of the breach of a

contract, where any one of the following three conditions is fulfilled:

• The contract is made within the jurisdiction;

• The contract is made by or through an agent trading or residing within the jurisdiction

on behalf of a principal trading or residing out of the jurisdiction; or

• The contract is stipulated by the terms or by implication to be governed by Irish law or

is one brought in respect of a breach of a contract entered into within the jurisdiction

even though such breach was preceded or accompanied by a breach out of the jurisdic-

tion, which rendered impossible the performance of the part of the contract which

ought to have been performed within the jurisdiction, then the applicable law is Irish

law.

Where the action is founded on a tort committed within the jurisdiction, then the applica-

ble law is Irish law. Where any injunction is sought as to anything to be done within the

jurisdiction, or any nuisance within the jurisdiction is sought to be prevented or removed,

whether damages are or are not also sought in respect thereof, then the applicable law is

Irish law.
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Where any person who is out of the jurisdiction is a necessary or proper party to an action

properly brought against some other person duly served within the jurisdiction, then the

applicable law is Irish law.

Where the proceedings relate to an infant or person of unsound mind domiciled in or who

is a citizen of Ireland, then the applicable law is Irish law. Where the proceedings in ques-

tion relate to interpleader proceedings relating to property within the jurisdiction, then the

applicable law is Irish law. Where the proceedings relate to an arbitration held or to be

held within the jurisdiction of the courts of Ireland, then the applicable law is Irish law.

Where the proceedings relate to the enforcement of an arbitrator’s award or of obligations

imposed by an award, then the applicable law is Irish law.

Commencing the Action

Personal Injuries Claims

Under the Personal Injuries Assessment Board Act 2003, anyone intending to seek com-

pensation for a personal injury must make an application to the Personal Injuries

Assessment Board (PIAB). Documentation required by the PIAB includes:

• A completed application form (Form A).

• Amedical assessment form (Form B) completed by the claimant’s treating practitioner.

• Receipts and vouchers for any other financial loss the claimant may have incurred,

together with any other documentation he may consider relevant to the claim.

• If the claimant has entered into correspondence with the respondent following their

injury, copies of this correspondence should also be included.

• Payment of EUR 50 by check/postal order. This fee can also be paid by credit card or

debit card.

Time Limit for Making a Claim

The time within which one can bring a claim is limited by law. If the accident occurred

after 31 March 2005, one has two years within which to bring the claim. If it occurred

before that date, different time limits may apply. The PIAB will examine the application

and supporting documentation. When the application is complete, ie, application, medi-

cal assessment form and EUR 50 fee received, the PIAB will acknowledge in writing the

date of receipt and confirm the application number. The PIAB will notify the person the

claimant holds responsible for their injury (the respondent) of the claimant’s intention to

make a claim against them. The respondent has 90 days to confirm that they are not dis-

puting liability and are consenting to the PIAB assessing the claim. In the event of the

respondent not consenting to the PIAB assessment, the PIAB will issue an authorization

permitting the claimant to pursue the matter through the court system if the claimant so

wishes.

The PIAB base their assessment on the medical report submitted by the claimant’s treat-

ing doctor. The PIAB may also require, and arrange, an independent medical
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examination. The PIAB then assess the claim based on all medical evidence provided and,

having regard to the Book of Quantum, a guide to compensation levels for particular inju-

ries. Normally, an assessment comprises General Damages and Special Damages. The

PIAB will let the claimant and the respondent know in writing the amount of the assess-

ment. The claimant has 28 days to decide if the claimant accepts or rejects the assessment:

• If the claimant accepts it, the claimant must acknowledge this in writing to the PIAB;

• The respondent has 21 days to accept or reject the assessment; and

• If both parties accept the assessment, the PIAB will issue an ‘Order to Pay’ to the

respondent. An order to pay has the same status as an award of court.

If either party rejects the assessment, the PIAB will send the claimant an authorization to

proceed to court if the claimant so wishes. An authorization is a legal document issued to

the claimant, which entitles the claimant to pursue the claimant’s action through the court

system, if the claimant so wishes. If the claimant rejects the assessment and legal proceed-

ings issue, there may be costs implications for the claimant. This authorization is issued if:

• The respondent has declined to let the claim proceed to assessment from the outset; or

• The assessment has been rejected by either the claimant or the respondent.

An authorization may also be issued in exceptional cases and the PIAB will advise both

the claimant and the respondent if the claim falls within this category. Both parties should

be aware that if legal proceedings issue, there may be costs implications for both parties.

The claimant may withdraw their claim from the PIAB. Legal advice should be sought

before a claimant withdraws their claim. The claimant should be aware that if the claimant

withdraws its claim, the claimant cannot resubmit the claim to the PIAB again nor initiate

the claim through the legal system. The claimant must inform the PIAB in writing of its

decision to withdraw the claim.

The claimant can deal directly with the PIAB and there are no legal costs involved. Alter-

natively, the claimant may choose to engage an agent (eg, a solicitor) at the claimant’s

own expense. Whether the claimant deals directly with the PIAB or chooses to engage an

agent, the award levels will be the same.

It is advisable to notify the person the claimant holds responsible for their injury, in writ-

ing, within two months of the accident. Otherwise, under the Civil Liability and Courts

Act 2004, there may be costs implications.

Complaint

District Court

Civil proceedings are instituted in the District Court by means of a ‘civil summons’. The

facts forming the basis of the claim must be set out in the civil summons together with the

relief sought. Every civil summons must show on the face of it the costs that would be

payable by the defendant to the plaintiff if the defendant wished to settle the plaintiff’s
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claim before entry of the proceedings. Each civil summons must also cite the appropriate

District, District Number and Area. It must also recite the facts that show that the court has

jurisdiction.

There are three types of civil summons:

• Summary civil process; and

• Ordinary civil process.

Summary civil process is used in the pursuit of liquidated damages, for example, debt col-

lection (excluding proceedings instituted in relation to hire purchase agreements or

pursuant to the Money Lenders Act 1933). Where it is permissible to use a summary civil

summons, judgment may be obtained against the defendant, without the necessity of

attending court, if the defendant fails to defend the proceedings. This is known as obtain-

ing judgment ‘in the office’.

The personal injuries civil summons is dealt with later in the text.

Ordinary civil process is used in all other circumstances.

The civil summons is filed in the District Court Office — not sooner than 10 days after and

not later than 14 days after service.

Where the amount of the claim might exceed the jurisdiction of the District Court (where

the total damages in certain circumstances might exceed EUR 6,349) and the plaintiff

intends to abandon any amount in excess of the monetary jurisdiction, then this must be

stated in the body of the civil summons. Where the plaintiff sues in a representative capac-

ity, this must also be stated in the civil summons.

Circuit Court

Proceedings are instituted in the Circuit Court by way of a civil bill. The civil bill must

contain an endorsement of claim which must state the nature and extent of the grounds on

which the proceedings are brought, the relief sought and, if it is a money claim, the

amount of the claim and the rate and amount of interest (if any) claimed. Where there is

more than one claim, similar particulars must be given in respect of each claim and of each

relief sought.

Where the amount of the claim might exceed the jurisdiction of the Circuit Court

(EUR 38,092) and the plaintiff intends to abandon any award in excess of the jurisdiction

of the Circuit Court, this must be stated in the body of the civil bill. Where a plaintiff sues

in a representative capacity, this must also appear in the body of the civil bill.

In actions claiming a debt or liquidated (specific) amount only, the endorsement of claim

in addition to setting out the nature of the claim and the amount claimed for the debt must

also state the costs, which will be payable by the defendant if the amount of the debt and

costs are to be paid within six days after the service of the civil bill.
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There are four types of civil bills. In equity proceedings, the civil bill will be headed ‘eq-

uity civil bill’and the body of the civil bill must contain such facts as may be necessary to

show the jurisdiction of the court. In proceedings for ejectment on the title or proceedings

issued for the purposes of establishing questions of title to land, the civil bill should be

headed ‘title jurisdiction’and must contain a statement that the rateable valuation does not

exceed EUR 254 in order to show jurisdiction. The personal injuries civil bill is dealt with

later in the text. All other civil bills should be headed ‘ordinary civil bill’ and should be

modified as the circumstances of each particular case require.

High Court

Proceedings in the High Court are instituted by way of originating summonses. There are

three types of originating summons. These are:

• Summary summons;

• Personal injuries summons,

• Special summons; and

• Plenary summons.

Each summons should contain an endorsement of claim, which indicates the general

nature of the claim. A special summons must contain a special endorsement of claim,

which is a statement of the general nature of the claim, and the facts supporting the claim.

A plenary summons must contain a general endorsement of claim, which is a short state-

ment of the nature of the plaintiff’s claim. A summary summons sets out the facts, the

nature and the amount of the plaintiff’s claim. The summons is sometimes referred to as

the ‘writ of summons’ or simply as the ‘writ’.

Proceedings are instituted by way of summary summons, pursuant to order 2, rule 1, of the

Rules of the Superior Courts, in the following classes of claim:

• Actions for the recovery of a debt or liquidated demand in money payable by the defen-

dant with or without interest; and

• Certain actions where a landlord seeks to recover possession of land, where the rateable

valuation of the land is in excess of EUR 254.

Proceedings are instituted by way of special summons pursuant to order 3 of the Rules of

the Superior Courts, in 22 classes of claim. The main classes of claim are as follows:

• The payment into court of any money in the hands of executors, administrators, or

trustees;

• The determination of any question arising in the administration of any estate or trust;

• Applications for the taxation of bills of costs and for the delivery by any solicitor of

deeds, documents or papers;

• Sale, delivery of possession by a mortgagor, or redemption, re-conveyance or delivery

of possession by a mortgagee; and

• Such other matters as the court think fit to dispose of by special summons.
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The institution of proceedings by way of plenary summons is obligatory in all other cases,

and include proceedings in respect of claims for tort, breach of contract and claims for

personal injury.

Order 20, rule 2, of the Rules of the Superior Courts provides that where proceedings are

instituted by way of plenary summons, the plaintiff may deliver a statement of claim with

the plenary summons or notice in lieu thereof, or at any time within 21 days from the date

of service thereof. The statement of claim should state all the material facts on which the

plaintiff relies and then claim the relief that he desires. It must give dates and details suffi-

cient to inform the defendants specifically of the nature of the claim being made against

him so that he will be able to decide whether he has a defense to the proceedings.

The personal injuries summons is dealt with later in the text.

In certain types of claims, proceedings are commenced by way of petition instead of by

way of originating summons. Examples of such types of claim are:

• Liquidation — proceedings to wind up companies pursuant to order 74 of the Rules of

the Superior Courts;

• Proceedings to make a person a ward of court pursuant to order 67 of the Rules of the

Superior Courts; and

• Bankruptcy — proceedings to adjudicate an individual bankrupt and wind up his estate

and assets and distribute them among creditors.

Personal Injuries Assessment Board Act 2003

The Personal Injuries Assessment Board (PIAB) was established by the Personal Injuries

Assessment Board Act 2003.

The result of this is that it is now not possible to issue proceedings for any case within its

remit until an authorization is obtained from the PIAB.

An authorization may be obtained from the PIAB in a number of cases:

• If the respondent does not consent to assessment;

• The PIAB is unable to reach a prognosis within 15 months after the consent to assess-

ment by the respondent; and

• Where there is more than one respondent and one of the respondents does not wish to

proceed to assessment.

In this last case, one must go to assessment against what is called the participating respon-

dent. One must then issue proceedings separately against the non-participating

respondent, leaving one in the unusual situation of pursuing the same claim through two

different avenues.

The PIAB has the discretion not to deal with certain claims if it chooses not to. Among the

claims which it has discretion not to deal with are ones where:

• There is an interaction of one or more injuries that makes the decision complex;

• The injuries consist wholly or in part of psychological damage;
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• Aggravated or exemplary damages are bona fide sought to be recovered;

• The claim arises out of the trespass to the person; and

• There is a possibility that the claimant may die before the claim could be properly

assessed and therefore proceedings may be more appropriate to the issue.

The Civil Liability and Courts Act 2004

Section 8 of the Civil Liability and Courts Act 2004 (hereinafter called the ‘2004 Act’)

states that the claimant in a Personal Injuries Action must now issue a notice providing

details of the accident to a respondent within two months of the date of the cause of action

or as soon as practicable thereafter. To fail to do so, without reasonable cause, may have

costs implications. The notice must be served by registered post, in person or by leaving it

personally at the address of the respondent. There is no obligation to serve by ordinary

post, though this would be sensible in the situation where the letter was returned. It will

also be necessary to state the nature of the wrong alleged so that the standard letter under

the PIAB will have to be amended to include details of the individual accident.

Section 10 of the 2004 Act relates to the Personal Injuries Summons. All personal injury

actions must now be started with this new form of summons (called the personal injury

summons) whether in the High Court, Circuit Court or District Court. It must contain the

plaintiff’s name, address, PPS number, defendant’s name and address, injuries to the

plaintiff, full particulars of special damage, full particulars of the wrong alleged and full

particulars of negligence. If this section is not complied with, the court may stay or dis-

miss the action where the interests of justice require. It will also take failure to comply into

account when making cost awards and will make such inferences as it deems proper. The

result of this is that the so-called protective writ/plenary summons is gone in personal

injuries actions.

Section 14 of the 2004 Act relates to the verifying affidavit. This section is ground

breaking. One of the signature reforms of the 2004 Act is the affidavit swearing as to the

truth of pleadings or particulars. An affidavit must be sworn where assertions or allega-

tions are made in any such pleading or reply to particulars. A similar affidavit must be

sworn by the defendant or a third party in respect of a pleading. In the case of an infant or

person of unsound mind, the next friend must swear. It must be lodged in court 21 days

after the service of the pleadings or particulars or such longer time as the court directs or

parties agree.

In the case of proceedings pending when this section came into force, it only applies

where one of the parties requires it to be sworn, and then it must be lodged not later than

seven days before the trial. Any one who makes false statements or misleading statements

in any aspect will be guilty of an offence.

Private Residential Tenancies Board

The Residential Tenancies Act 2004 came into force in two stages: part of it with effect

from 1 September 2004 and the balance of the Act on 6 December 2004. The purpose of
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the Act is to implement those reforms recommended by the Commission on the Private

Residential Sector and as accepted by the Government, as the explanatory memorandum

of the Act:

• Introduced a measure of security of tenure for tenants;

• Specified minimum obligations applying to landlords and tenants; and

• Provided for the establishment of a Private Residential Tenancies Board to resolve dis-

putes, to operate a system of tenancy registration and to provide information and policy

advice.

The Minister for the Environment, Heritage and Local Government may appoint such

members who have experience in a field of expertise relevant to the Board’s functions, as

he considers appropriate from time to time. There is a minimum of nine and a maximum

of fifteen members.

The Board resolves disputes between tenants and landlords in accordance with provisions

of the Act. It registers particulars in respect of tenancies in accordance with the provisions

of the Act, and provides advice to the Minister concerning policy in relation to the private

rented sector. It develops and publishes guidelines for good practice by those involved in

the private rented sector and collects and provides information relating to the private

rented sector, including information concerning prevailing rent levels.

Where the Board considers it appropriate, it conducts research into the private rented sec-

tor and monitoring the operation of various aspects of the private rented sector or

arranging for such research and monitoring to be done.

The Board also reviews the operation of the Act and any related enactments and recom-

mends to the Minister the amendment of the Act or those enactments.

The Act provides that the Board may establish committees to assist it in any of its

functions and must set up a Disputes Resolution Committee. From that Committee,

three people will be selected to form Tenancy Tribunals for the purpose of holding

appeal hearings into disputes that are at the second stage of the dispute resolution

process.

Either a landlord or a tenant may make application to the Private Residential Tenancies

Board for the appointment of a mediator or an adjudicator to determine the matters at

issue between the parties. Mediation is by consent.

The Board appoints an adjudicator who sits in a non-formal, un-sworn hearing (although

parties may at the option of the adjudicator be sworn), evidence is taken and the adjudica-

tor then issues an adjudication report to the Board who makes a Determination Order,

based on the adjudication report. This can grant various remedies in relation to the claims

of the parties including orders for possession, order for payment of monies, orders for

adjustment of rents (up or down) and the like.

A unique feature of the legislation is the provision whereby a third party can make appli-

cation to the Board in respect of a tenancy, for example, in relation to the issues such as

anti-social behavior. In the context where many of the residential apartment block
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developments in Ireland in recent years have been tax-driven schemes, which in the main

have been let out rather than owner occupied, this provides a remedy for third parties in

the case of any tenant of such properties behaving in an anti-social manner.

An appeal is allowed from the Determination Order based on the adjudicator’s report, to a

three-person Tribunal established by the Board. From there, there is a further appeal to the

High Court on points of law.

Types of Answer

Denials

District Court

The only obligation on the defendant is to give notice of his intention to defend. The

nature of the defense need not be specified. The notice is served on the plaintiff’s solicitor

and on the court clerk.

Circuit Court

The defendant must enter an appearance within 10 days of service. This is merely a form

of notice from the defendant to the court clerk and to the plaintiff’s solicitor indicating

that the defendant has received the proceedings and intends to defend them. If the defen-

dant fails to enter an appearance, the plaintiff may obtain judgment in default of

appearance on foot of a motion.

The defendant must enter his defense within 10 days after the entry of appearance. The

defense must refute every single fact and claim made in the civil bill if it is not admitted,

even if only by way of general denial.

High Court

The defendant must enter an appearance to a summary or plenary summons within eight

days of service. A defendant may enter an appearance to a special summons at any time

before the hearing, but may not be heard in the proceedings unless an appearance has been

entered.

A defendant should deliver his defense (and counterclaim if any) within 28 days from the

date of entry of the appearance, or the date of service of the plaintiff’s statement of claim,

whichever is the later.

The defendant must state in his defense every material fact on which he proposes to rely at

the trial. He must deal specifically with every fact alleged in the statement of claim, either

admitting or denying it. He may plead further facts in answer to those he admits. He may

object to the whole pleadings as not being sustainable in law.

In his defense, the defendant may also rely on a set-off or a counterclaim. All of these sep-

arate grounds of defense must be stated, as far as may be separately and distinctly,
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especially where they are founded on separate and distinct facts. The defendant must deal

specifically with each allegation of fact and claim that he does not admit as being true,

except damages.

Affirmative Defenses

District Court

It is not necessary to deny the plaintiff’s claim at District Court level, a Notice of Intention

to Defend being sufficient to contest the plaintiff’s claim.

There is a procedure whereby the defendant before the hearing may lodge, on notice to the

plaintiff, a sum in court either with or without an admission of liability, in satisfaction of

the plaintiff’s claim. Should the plaintiff ultimately not obtain an order or an award for an

amount greater than the sum of the lodgement, the plaintiff will be obliged to pay all costs

of all parties after the date of lodgement.

Circuit Court

The defense to a civil bill must deal specifically with every fact and claim alleged in the

endorsement of claim of the civil bill, either admitting the same or denying it. Further, the

defense may plead further facts in answer to those facts that are admitted. The defendant

may also set up a counterclaim or may claim a set-off. Such counterclaim or set-off would

have the same effect as a cross-action so as to enable the judge to pronounce final judg-

ment on all the matters in the same action. If the defendant is setting up a counterclaim

with the defense, the counterclaim should contain the same particulars of the defendant’s

claim as would be expected to be set out in the plaintiff’s civil bill.

As in the District Court, there is a procedure whereby the defendant may make a lodge-

ment with the defense. The effect of a lodgement in the Circuit Court is the same as that in

the District Court, in relation to costs. After the defense has been filed, a lodgement may

only be made with the permission of the court and, generally, the plaintiff will be awarded

costs up to the date of any such order. The defendant may also increase a lodgement previ-

ously made, but may only do so on one occasion.

High Court

The defense to a summons must deal specifically with every fact and claim alleged in the

statement of claim or endorsement of claim (special or general) as the case may be, either

admitting same or denying it. Further, the defense may plead further facts in answer to

those facts that are admitted. The defendants may also set up a counterclaim or claim set

off in his defense. If the defendant is setting up a counterclaim with the defense, the coun-

terclaim should contain the same particulars of the defendant’s claim as would be

expected to be set out in the plaintiff’s originating summons.

As in the Circuit Court, the defendant may, at any time prior to defense, lodge a sum of

money in court, on notice to the plaintiff, in satisfaction of the plaintiff’s claim. If same is

not accepted by the plaintiff and the plaintiff subsequently is not given an award greater
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than the amount of the lodgement, the plaintiff will be forced to pay all costs incurred by

the defendant subsequent to the date of lodgement. There is a procedure whereby the

defendant may increase a lodgement previously made, but may only do so on one occa-

sion. A lodgement may only be made after a defense has been filed by permission of the

court and, generally, the plaintiff will be awarded costs up to the date of the order.

Reply

As a defense is not required at District Court level, a notice of intention to defend being

sufficient, a reply is not relevant at District Court level.

In the Circuit Courts and in the High Court, it is not necessary to reply to the defendant’s

defense, but a plaintiff may do so. A reply is rarely delivered, unless allegations of con-

tributory negligence or a counterclaim are made in the defense.

Amendments and Supplemental Pleadings

In all courts, the possibility of amending pleadings is restricted. Pleadings may only be

amended with the consent of all parties or on the basis of an order of the court. This also

applies to the delivery of supplemental pleadings.

Joinder of Claims and Parties

A distinction should be drawn between joining causes of action, and in hearing separate

causes of action at the same time. Joinder involves the consolidation of two separate

actions into one. Separate cases may also be heard at the same time before the same judge

as a matter of convenience where the same facts give rise to a separate cause of action.

However, the claims remain separate and are not linked.

Joinder of Claims by Plaintiff

District Court

There are no provisions in the District Court rules for the joinder of actions by the plain-

tiff; however, this is possible in actions before the Circuit Court and the High Court.

Circuit Court

Where the plaintiff is in doubt as to the person against whom he is entitled to seek his rem-

edy, he may join two or more defendants, such that the question to be decided may be

determined as between all parties. It is not necessary that all the relief sought be sought

from every defendant, or that every cause of action be against every defendant sought to

be joined. The judge will, however, make such order as appears just in order to prevent

any defendant from being required to attend any proceedings in which he has no interest.
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High Court

Order 18 of the Rules of the Superior Courts provides for the joinder of causes of action.

Order 18, rule 1 provides that the plaintiff may join several causes of action in the same

action, however, if it appears to the court that such causes of action cannot be conve-

niently tried or disposed of, the court may order separate trials to be had or to make such an

order as may be necessary for the separate disposal thereof.

In general, no causes of action will be joined with an action for the recovery of land with-

out leave of the court, except in certain specific situations. Order 18, rule 8 of the Rules of

the Superior Courts provides that any defendant who alleges that a plaintiff has united

several causes of action, which cannot be conveniently disposed of together, may at any

time apply to the court for an order confining the action, to such of the causes of action as

may be conveniently disposed of together.

Joinder of Claims by Defendant

District Court

There are no provisions in the District Court rules for the joinder of actions by the defen-

dant (or any other party); however, this is possible in actions before the Circuit Court and

the High Court.

Circuit Court

Order 6, rule 1 of the Rules of the Circuit Court provides that all persons may be joined in

one action as plaintiffs in whom any right to relief in respect of or arising out of the same

transaction or series of transactions is alleged to exist, whether jointly, severally or, in the

alternative, where such persons brought separate actions, any common question of law or

fact would arise, provided that if, on a motion or notice by any defendant, it appears that

such joinder may embarrass or delay the trial, the judge may order separate trials, or make

such other order as may be right and provided also that no person will be made a plaintiff

without his consent.

Under the Rules of the Circuit Court, judgment may be given for one or more plaintiffs

and against or in favor of one or more defendants. This gives the court the inherent power

to determine what is at issue in any particular matter. A person cannot be a plaintiff with-

out his consent and, if he is joined without his consent, he should apply to have himself

struck out.

High Court

As in the joinder of claims by the plaintiff, claims may be joined by the defendant where

such causes of action may be conveniently tried or disposed of together. Order 18, rule 6

of the Rules of the Superior Courts provides that claims made by plaintiffs jointly may be

joined with claims made by them or any of them separately against the same defendant.
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Counterclaim

The defendant who wishes to make a counterclaim or who wishes to set off a claim against

the claim of the plaintiff may do so by delivering a notice of counterclaim and/or set-off

detailing the particulars of such counterclaim and/or set-off and sending same to the

plaintiff and the court clerk, prior to the hearing. The defendant may waive the excess of

any counterclaim that is above the jurisdiction of the court or may issue separate proceed-

ings in a higher court.

The defendant who wishes to make a counterclaim and/or set off a claim against the plain-

tiff’s claim may do so by incorporating the counterclaim and/or set-off, as part of his

defense. This would have the same effect as if the defendant had issued separate proceed-

ings. Any counterclaim in excess of the jurisdiction of the Circuit Court must be waived,

unless the plaintiff consents to unlimited jurisdiction.

If the counterclaim does not arise out of the same facts or transaction as the plaintiff’s

claim, the plaintiff may apply for an order that the claim and counterclaim should be tried

separately, on the basis that it cannot be conveniently tried by the same court or, alterna-

tively, it cannot be tried at the same time as the plaintiff’s claim.

Cross-Claims

It is possible to have a cross-claim treated as a counterclaim to an action. Generally,

cross-claims are used where separate causes of action lie between the same parties.

Cross-claims, as opposed to counterclaims, must be brought where a successful applica-

tion is made to the court for an order that a counterclaim be disposed of by way of

independent action.

Third-Party Claims

Third-party claims, generally, arise where a defendant in proceedings:

• Claims against any person not already a party to any form of contribution or indemnity;

• Claims against such person any relief or remedy in relation to or connected with the

subject matter of the proceedings or substantially the same or some relief or remedy

claimed by the plaintiff as against the defendant; or

• Requires that any question or issue relating to or connected with the original subject

matter of the proceedings should be determined, not only as between the plaintiff and

the defendant, but also as between either or both of them and such other person.

District Court

The District Court Rules provide that the defendant may serve a notice on the third party,

within 10 days of the service on the defendant of the civil process as issued by the plaintiff,

the third-party notice containing a statement of the claim by the defendant as against the

IRE-22 INTERNATIONAL CIVIL PROCEDURE



third party. A copy of the plaintiff’s civil process must also be served and copies given to

the plaintiff and to the court Clerk.

Circuit Court

Order 7 of the Circuit Court Rules provided for joining of third parties. The application to

join a third party is made to the court by way of motion on notice to the plaintiff, and the

court may grant the defendant permission to issue the third-party notice to the third party.

High Court

Order 16 of the Rules of the Superior Courts deals with third-party procedure. The appli-

cation to join a third party is made to the court by way of motion on notice to the plaintiff,

and the court may grant the defendant permission to issue the third-party notice to the

third party.

Impleader and Interpleader

When goods or chattels have been seized in execution by a Sheriff or other officer charged

with the execution of process and any claimant alleges that he is entitled to the goods or

chattels by way of security for debt, the courts may order the sale of the whole or a part

thereof and direct the application of the proceeds of the sale in such manner and on such

terms as may be just. The court may in any interpleader proceedings make such orders as

to costs as in the circumstances may be just and reasonable.

When the execution creditor has given notice to the Sheriff or his officer that he admits the

claim of the claimant, the Sheriff may there upon withdraw from possession of the goods

claimed, and may apply for an order protecting him from any action in respect of the said

seizure and possession of the said goods, and the court may make any such order as may

be just and reasonable in respect of same.

Where the execution creditor does not in due time admit or dispute the title of the claimant

to the goods or chattels and the claimant does not withdraw his claim thereto by notice in

writing to the Sheriff or his officer, the Sheriff may apply for an interpleader order, and the

court may, in and for the purposes of such interpleader proceedings, make all such orders

as to costs, fees, charges and expenses as may be just and reasonable.

Intervention

In the Circuit Court, intervention is only possible in actions for the recovery of land. In the

High Court, it is possible to intervene in actions for the recovery of land, admiralty actions

in rem, matrimonial causes and probate actions. A motion may be brought pursuant to

order 63, rule 1(13) of the Rules of the Superior Courts for liberty to appear in any such

proceedings.
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Obtaining Information Prior to Trial

Types of Discovery

Depositions

In practice, depositions are very rarely used in Irish civil law proceedings. Depositions

may not be used in evidence without an order of the court. In the absence of oral evidence,

practitioners rely on evidence taken by a ‘Commissioner’. Generally, evidence is only

taken on Commission when the person giving the evidence is outside the jurisdiction and

is not willing to attend before the court or where their attendance before the court would

not be possible, for example, due to illness.

There are no provisions at District Court level for the use of depositions. The District

Court may permit the admission of evidence on affidavit. However, unlike the admission

of evidence on deposition, this does not allow for cross-examination of the deponent.

At the Circuit Court and High Court levels, the court rules provide that the courts may

order the examination of any person and such examination or deposition may be given in

evidence on such terms that the court may direct.

Interrogatories to Parties

There is no provision in the District Court Rules for the taking of interrogatories. The

Rules of the Circuit Court make no specific provision for the taking of interrogatories, but

there is a provision that provides that in the absence of a specific rule as to any subject, the

High Court Rules mentioned here under are to apply to the Circuit Court.

The Rules of the Superior Courts allow either the plaintiff or the defendant after delivery

of the statement of claim or defense, as appropriate, to deliver interrogatories for the

examination of the opposing party. Further, interrogatories may only be delivered with

the permission of the court.

Aparty may ask the court to decide whether interrogatories are unreasonable or vexatious

or should be struck out on the grounds that they are prolix, oppressive, unnecessary, irrele-

vant, unreasonable or scandalous. In the absence of any reply whatsoever, the parties

seeking the reply may apply to court for an order directing the person to whom the inter-

rogatories are addressed to reply to the same.

Discovery and Production of Property

A party may make an application to the court for an order directing the other party to the

proceedings to make discovery on oath by way of affidavit of all documents, which are or

have been in that other party’s possession or power relating to the issues in the proceed-

ings. As a matter of practice, such order is granted if the party seeking the order has

previously requested discovery on a voluntary basis. An order to allow the party seeking

discovery to inspect the original documents referred to in the affidavit is also granted.
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Aparty may object to production of documents on the grounds that they are privileged, for

example, communications between the client and lawyer. The affidavit must set out the

nature of the documents in respect of which privilege is claimed, and the reason why such

privilege is claimed. If there is any dispute as to whether or not a document is the subject

of privilege, the court will decide.

Aparty who is inspecting documents, following discovery, is entitled to take copies of the

documents. If a party fails to make discovery in response to an order made against it, the

party in whose favor the order was granted may apply for an order of attachment. A party

who fails to make discovery may also find that the court will order its claim struck out (if it

is a plaintiff) or its defense struck out, if it is a defendant.

There are provisions in the Rules of Court allowing for discovery against a third party

who is not a party to the proceedings. The method through which documents in the cus-

tody or control of a third party are produced is by way of a notice to produce or subpoena

duces tecum. A party may compel the other party to produce documents at the hearing of

the action by service of a notice to produce, which specifies the documents required to be

produced, or by issuing a witness summons in the form of a subpoena duces tecum, which

will require the person who is summoned to appear and to bring with him and to produce

accounts, papers or other documents in his possession.

The Rules of the Superior Courts allow for discovery against a third party who is not a

party to the proceedings. If it appears to the Master of the High Court that such a third

party is likely to have, or has had, in its possession, custody or power any documents that

are relevant to the issue in the proceedings, or that such party is likely to be in a position to

give evidence which is relevant to any issue in the proceedings, the court may order such

third party to make discovery. The party seeking discovery will be liable to pay the costs

incurred by the person making discovery.

Use of Discovery at Trial

Full use of discovery is allowed at trial. The authenticity of documents may be proved by

one of the following methods:

• Calling the writer of the document as a witness;

• Calling a person who saw the document being executed;

• Proving the hand writing;

• Proving the attestation of a document; or

• Securing an admission of authenticity from the opponent.

Interim Protection of Assets Pending Trial

Jurisdiction to grant injunctions is vested in the High Court and in the Circuit Court. The

various types of injunctions available are:

• Quia timet injunction — where it is anticipated that a wrongful act will be committed,

the court has equitable jurisdiction to grant an injunction to prevent the act from being

committed;
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• Prohibitory — where the court orders the Commission or continuance of a wrongful act

or omission to cease;

• Mandatory — where the court orders the person to do some thing positive;

• Interlocutory injunction — an interlocutory injunction is granted to preserve the status

quo until the plaintiff’s claim for a perpetual injunction has been determined; and

• Perpetual injunction — this is a final injunction which is granted after a full hearing of

the issues.

Provisional Attachment

Provisional attachment is possible under Irish law by way of:

• A Mareva injunction; or

• An — order.

Mareva Injunction

Where a plaintiff can show that the defendant has assets within the jurisdiction of the

court and that there is real risk that the defendant will either remove such assets from the

jurisdiction or will dissipate such assets, then the court may grant an injunction restrain-

ing the defendant from removing such assets from the jurisdiction or from dissipating

such assets pending trial and/or execution.

Anton Piller Order

An Anton Piller order is a mandatory injunction requiring the defendant to permit the

plaintiff to enter into his premises in order to inspect and/or to remove any documents or

items of property. Essentially, an Anton Piller order is an order in a nature of a search

warrant.

The applicant for an Anton Piller order must have a very strong prima facie case and the

potential or actual damage must be of a very serious nature. There must also be clear evi-

dence that the defendant may dispose of or destroy evidence before any inter partes

application may be made.

Interlocutory Injunction

Where the matter is sufficiently urgent, the court will grant an injunction on foot of an ex

parte application. Such an injunction will normally only last until the next motion day

where the arguments of both parties may be heard and such an injunction is known as an

interim injunction. Following the granting of an interim order, the plaintiff may apply for

an interlocutory injunction to bind the defendant until a full hearing can take place. The

defendant is entitled to appear at such hearing and to show cause why an interlocutory

order should not be made.
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An interlocutory injunction is granted by the court where it is necessary to preserve the

status quo until the plaintiff’s claim for perpetual injunction has been adjudicated. In

order to obtain an interlocutory injunction, the plaintiff must show that there is a serious

question or issue to be tried, and the court must then proceed to consider whether the bal-

ance of convenience lies in favor of granting an injunction or not.

It should also be noted that an injunction will only be granted where damages are an inad-

equate remedy. Further, the plaintiff must give an undertaking to compensate the

defendant if it is decided, after a full trial, that an injunction was unwarranted.

Summary Judgments

Adjudication without Trial or by Special Proceedings

A procedure exists in all courts of first instance whereby claims for a debt or liquidated

money demand may be adjudicated without trial.

District Court

If the defendant fails to enter a notice of Intention to Defend, the plaintiff may then pro-

ceed to obtain summary judgment once the specified court date has expired. The plaintiff

may apply for judgment after the specified court date by lodging with the District Court

Clerk the District Court Decree — this is the instrument of judgment and execution (the

document that enables the plaintiff to enforce his judgment).

If the defendant does enter a notice of intention to defend, then the matter proceeds to a

full plenary hearing.

Where the defendant has defaulted in entering an appearance or a defense, as the case may

be, the plaintiff may apply for judgment to be entered against such defendant and the said

application will be supported, inter alia, by an affidavit of debt, verifying the plaintiff’s

claim.

Where the defendant does enter an appearance and a defense, the plaintiff may either:

• Bring a motion to strike out the defense, where the defense is vexatious and is merely

entered for the purposes of delaying proceedings; or

• Serve a notice of trial and upon which he may proceed to a full hearing of the issue.

Circuit Court

If the defendant fails to enter an appearance, the plaintiff may obtain summary judgment

in default of appearance against him by lodging documents in the Circuit Court Office,

including the plaintiff’s affidavit of debt.

If the defendant enters an appearance but fails to enter a defense, the plaintiff may obtain

summary judgment in default of defense against him by lodging documents in the Circuit

Court Office, including the plaintiff’s affidavit of debt.
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If the defendant does enter a defense, then the plaintiff may apply, by way of a motion to

the court grounded on an affidavit, for liberty to enter final judgment against the defen-

dant on the basis that the defendant does not have a prima facie or bona fide defense. If the

court decides that the defendant does not have a prima facie or bona fide defense, then the

court may grant the plaintiff liberty to enter final judgment.

If the court is satisfied that there is an arguable case and that the defendant may have a

defense, then the court will refer the matter to a plenary (full) hearing before a judge. The

defendant will be allowed to enter his defense. A notice of trial is then served and, in due

course, the case will go on to a full hearing before a judge.

High Court

If the defendant fails to enter an appearance, the plaintiff may obtain summary judgment

against him by lodging documents in the Central Office of the High Court, including the

plaintiff’s affidavit of debt.

If the defendant does enter an appearance, then the plaintiff may apply, by way of a motion

to the Master grounded on an affidavit, for liberty to enter final judgment against the

defendant. If the Master decides that the defendant does not have a prima facie defense,

then he will grant the plaintiff liberty to enter final judgment.

If the Master of the High Court is satisfied that there is an arguable case and that the defen-

dant may have a defense, then the Master will refer the matter to a plenary (full) hearing

before a High Court judge. The defendant will be allowed to enter his defense. Anotice of

trial is then served and, in due course, the case will go on to a full hearing before a High

Court judge.

Default Judgments

District Court

If the defendant does not enter a notice of Intention to Defend in summary proceedings,

judgment may be entered in default in the office. In all other types of cases, even if the

defendant fails to enter an appearance, the plaintiff must still prove his case to a District

Court judge, although the defendant might not be allowed to appear or to defend the case.

Circuit Court

In summary proceedings, it is possible to obtain judgment in default of appearance or

defense. In all other types of proceedings, the plaintiff must bring a motion for judgment

before a Circuit Court. On the first occasion of a motion for judgment, the court will usu-

ally allow the defendant further time to enter an appearance and defense.

If, however, the defendant continues to be in default of appearance following the first

order, judgment will usually be granted on bringing a second motion for judgment in

default. Even where the plaintiff succeeds in obtaining judgment in default of appearance,
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he still must appear before the court in order to prove his claim. The defendant will not be

allowed to appear, however, in order to defend the same.

High Court

In summary proceedings, it is possible to obtain judgment in the office in default of

appearance. Once an appearance has been entered in summary proceedings, it is not pos-

sible to obtain a judgment in the office. The plaintiff must then apply by way of a motion

to the Master of the High Court for liberty to enter final judgment. If satisfied there is no

not a bona fide defense, then the Master may make the Order. If the Master is of the view

that there is a bona fide defense, he may adjourn the matter to a plenary hearing.

In non-summary proceedings, the plaintiff is obliged to bring a motion for judgment in

default of appearance or defense where the defendant had not filed a defense within the

appropriate time. Even if the plaintiff obtains judgment in default, he must still prove his

claim. However, the defendant will not be allowed to appear in order to defend the same.

Other Means of Termination without Plenary Trial

Other means of termination without a plenary trial in Ireland are voluntary dismissal and

dismissal for failure to prosecute. Judicially assisted settlement does not occur in Ireland.

Voluntary Dismissal

District Court

The District Court Rules do not provide any formal means for terminating proceedings by

the plaintiff prior to the trial. In practice, the court will strike out the proceedings if

requested to do so.

Circuit Court and High Court

The plaintiff may at any time by notice in writing wholly discontinue his action against all

or any defendants (or withdraw any part or parts of his alleged cause of complaint) and

thereupon pay such defendant’s costs of the action or, if the action is not wholly discontin-

ued, the costs occasioned by the matter so withdrawn.

Dismissal for Failure to Prosecute

District Court

As the plaintiff is not obliged to serve any further proceedings subsequent to the civil pro-

cess being served, there are no District Court Rules dealing with the issue of failure to

prosecute. If the plaintiff continually adjourns proceedings to such an extent that the

defendant is prejudiced in his defense of the action, the defendant can apply at trial stage

to have the claim struck out or the court may take it on itself to do so.
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Circuit Court and High Court

The defendant may apply to the court by notice of motion to dismiss the proceedings, with

costs, for want of prosecution. Where the plaintiff or defendant fails to comply with an

order for discovery, he will be liable for attachment and will be liable to have his action

dismissed (if a plaintiff) or his defense struck out, if a defendant. As a matter of practice,

the court will not dismiss an action for want of prosecution until approximately two years

have elapsed since the last step in the proceedings was taken.

Trial

Setting the Case for Trial

District Court

Areturn date (that is, a date for hearing) is specified on the civil summons, which is served

on the defendant. Depending on the practice of the District Court in any particular Dis-

trict, the case will either be heard on the return date or a date for hearing will be assigned to

the case. No additional steps are necessary to set the case down for trial.

Circuit Court

The rules provide that when a defense has been duly entered, the plaintiff or the defendant

may serve notice of trial. A notice of trial is the document that sets a case down for hear-

ing, and enters the case in a list for hearing.

High Court

There is a difference between serving a notice for trial and setting a case down for hearing.

Notice of trial will be given before setting down the action for trial. Unless, within 14 days

after the notice of trial is given, the action is set down by one party or another, the notice of

trial will be no longer in force. The party desiring to set down the proceedings for trial will

do so by delivering to the court office a copy of the notice of trial together with two copies

of the whole of the pleadings, one of which will be for the use of the judge at the trial.

Scope and Order of Trial

The court has the power to determine all issues in any cause or action. The plaintiff will

first present his case. After any witness has given his evidence, the witnesses are then

cross-examined. The plaintiff may then re-examine the witnesses as to any matters that

arose out of the cross-examination. Once the plaintiff has finished presenting his case, the

defendant will then present his defense. All witnesses for the defense are first examined,

then they may be cross-examined and re-examined by the defendant in respect of any

thing arising out of the cross-examination. The plaintiff must prove his case on the bal-

ance of probabilities in a civil case.
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Submission of Evidence

In practice, most proceedings are conducted in English. A litigant has a constitutional

right to conduct his case in the Irish language or in the English language, but does not have

a right to have the entire proceedings heard in either Irish or English. Every person has a

right to seek the assistance of an interpreter.

Any party may serve a notice to submit facts calling on the other party to admit, for the

purposes of the cause, matter, or issue only, any specific fact or facts mentioned in such

notice. An admission for the purposes of the trial only is not binding at a new trial. Failure

to respond to a notice to admit facts is not an admission of the said facts. Any admissions,

if not made during the hearing, will be in writing. Otherwise, an admission may be made

orally by a party in court. A formal admission is binding so that any other evidence to

prove the fact is unnecessary. However, the admission must be clear and unambiguous.

The burden of proof rests on a party to prove any allegation made by him. The plaintiff

must firstly prove those material facts that entitle him to relief and the defendant must

then disprove the plaintiff’s entitlement to relief.

The burden of proving certain specific facts is alleviated by accepted principles such as

judicial notice and presumptions. Judicial notice refers to common-sense matters that do

not require expert evidence and which the judge will know from his everyday life (for

example, that cars in Ireland drive on the left-hand side of the road). There are a large

number of presumptions of law in existence, which have been created either by statute or

by Common Law. Some of the presumptions are general presumptions, while other pre-

sumptions depend on proof of a particular fact before coming into operation.

The effect of a presumption is to operate so as to shift the burden of proof from one party to

the other. One example of a presumption relates to proceedings arising out of road traffic

accidents where the driver of a vehicle which is involved in a road traffic accident is not

the owner of the vehicle. The driver is presumed to be the servant or agent of the owner

and, consequently, the owner of the vehicle may be made liable for the activities of the

driver.

In the absence of any agreement in writing between the solicitors of all parties, the wit-

nesses at the trial of any action will be examined viva voce in an open court. The court may

at any time, for good and sufficient reasons, order that any particular fact or facts be

proved by affidavit, or that the affidavit of any witness be read at the hearing or trial on

such conditions as the court may think reasonable or that any witness, whose attendance

in court ought for some sufficient cause to be dispensed with, be examined by interrogato-

ries or otherwise before a Commissioner or examiner.

The Role of the Trial Judge in the Presentation of Evidence

The trial judge decides whether evidence is admissible (relevant to the facts that are at

issue) and may, as a matter of practice, ask any witness such questions as he thinks neces-

sary in order to determine the issue. The judge has no inquisitorial role, the proceedings

being accusatorial in nature.
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Evidence

Nature and Purpose of Evidence

The purpose of evidence is to support the claims made by either party in the action.

Evidence may be admissible or inadmissible. Evidence is admissible if it is not excluded

by some canon of the law of evidence, such as the rule against hearsay.

Evidence is receivable if it is both admissible and relevant to the facts in issue. Direct evi-

dence is evidence that proves a fact directly, if accepted. Primary facts are facts proved by

direct evidence. Circumstantial or indirect evidence is evidence that is probative of a fact,

but not conclusive in and of itself. Generally, circumstantial evidence is capable of prov-

ing a fact in civil proceedings.

Documentary Evidence

All documents material to a fact at issue are admissible provided:

• They can be authenticated; and

• They are not privileged.

A document may be authenticated by:

• Calling the writer of the document as a witness;

• Calling a person who saw the document being executed;

• Proving the handwriting;

• Proving the attestation of the documentation; and

• The parties agreeing to admit the document.

The contents of a document may be proved by secondary evidence if the original has been

destroyed or cannot be found after due search. Similarly, such contents may be proved by

secondary evidence if production of the original is physically or legally impossible. At

Common Law, secondary evidence may also be used to prove the contents of public docu-

ments if production of the originals would entail a high degree of public inconvenience.

A number of statutes provide for the proof of the content of various public and judicial

documents by secondary evidence, which takes the form of an examined, certified or

office copy. An examined copy is a copy signed and certified to be accurate by an official

who has custody of the original. An office copy is a copy made in the office of the court

and authenticated with the seal of the court.

Privilege

Privilege in civil proceedings arise in the following situations:

• Privilege against self-incrimination (where a witness in civil proceedings is asked a

question which, if answered, could lead to criminal proceedings being brought against

him);
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• Marital privilege;

• Lawyer-client privilege or legal professional privilege; and

• ‘Without prejudice’ communications.

In general, however, the only types of privilege relevant to civil proceedings in Ireland are

lawyer-client privilege and ‘without prejudice’ communications.

There are two basic aspects to legal professional privilege relating to:

• Communications between client and his solicitor; and

• Communications with third parties.

Communications between Client and his Solicitor

Communications between a client and his solicitor may not be given in evidence without

the consent of the client. In order to attract this legal professional privilege, however, the

communication must occur in the course of a professional legal relationship. The privi-

lege belongs to the client who may waive or not waive the privilege as he sees fit. Under

Irish law, it is permissible for the parties to the litigation to testify at the hearing of the said

action.

Communications with Third Parties

The second aspect of legal professional privilege relates to communications between cli-

ent and third parties or between legal advisors and third parties that are made for the

purpose of pending or contemplated litigation.

Pending litigation refers to a situation where legal proceedings have been issued. Con-

templated litigation refers to a situation where it is expected that legal proceedings may be

issued. It is not required that litigation be the sole purpose of communication. It is only

required that litigation be the dominant purpose of the communication.

The privilege only attaches to ‘communications’. Communications in this sense may be

oral or in writing. Privilege does not extend to cover physical evidence or, for example, to

questions relating to the client’s demeanor or appearance. The privilege may be lost by

waiver. Aparty cannot tender only part of a document as this would result in disclosure of

parts that were merely favorable to that party. The whole of the document must lose its

privilege, if it is to be admitted in evidence.

There is a qualification in relation to the legal professional privilege, and this is where

third parties gain access to information that is in fact privileged. The privilege only relates

to the production of the evidence. In other words, privilege prevents the litigant’s oppo-

nent from demanding access to the evidence. However, if the opponent obtains the

evidence, then the question of privilege becomes irrelevant as the evidence is now in the

hands of the opponent. It should be noted, however, that Irish courts will refuse to admit

evidence when they see fit because of the manner in which it was obtained.
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‘Without Prejudice’ Communications

If a party to litigation makes an offer in settlement of the proceedings, such admission

might possibly weaken his position should the offer be refused and the action proceed to

hearing. The rule therefore evolved that any offer made ‘without prejudice’ cannot be

entered in evidence without the consent of the maker and the receiver.

Should an agreement be reached between the parties, then the privilege ceases to apply

and ‘without prejudice’communications may be looked at to determine if agreement was

in fact reached and as to the terms of that agreement. The position is best summed up by

stating that ‘without prejudice’ means ‘without prejudice to the offeror’s position should

the offer be refused’.

Judgment and Kinds of Relief

Final Judgment

Not all judgments in any particular case are final judgments. It is also possible for interim

judgments to exist in any cause or matter prior to the determination of the final judgment.

After a full plenary hearing of any cause of action, the trial judge will give final judgment

(subject to an appeal) in relation to the same. The trial judge may decide to give judgment

immediately after the hearing of the case, or he may decide to wait and give judgment at a

later date after contemplating all the issues. The trial judge may give a written or oral

judgment. If the trial judge gives a written judgment, the judgment will be read in court.

Entry of Judgment

It is only necessary to enter judgment at High Court level in summary proceedings. Where

the defendant has entered an appearance, the plaintiff must bring a motion for liberty to

enter final judgment.

Kinds of Relief

Specific Performance

Specific performance is an equitable remedy and hence discretionary. However, the dis-

cretion is exercised in accordance with settled principles. It will not usually be granted

where damages are an adequate remedy and it may also be refused on grounds such as

hardship, laches, or inequitable conduct on the part of the plaintiff. In order to obtain a

decree of specific performance, it is necessary to establish that there is in existence a bind-

ing and valid contract. There must also be consideration for the promise sought to be

enforced (even where the contract is under seal), as, under Irish law, equity will not come

to the aid of a volunteer.

Specific performance is most frequently sought and given in contracts for the sale of land.
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Specific performance is not normally granted in a contract for the sale of property other

than land, as damages would be a sufficient remedy. If, however, the subject matter is a

unique or rare object such as a particular painting, specific performance may be granted.

The courts will not grant a decree of specific performance where its enforcement would

require constant supervision by the court.

Courts will not grant a decree of specific performance if the contract is only capable of

being enforced against one of the parties. In general, specific performance will not be

granted where only part of the contract can be enforced.

Specific performance may be refused on the grounds that the contract was induced by

misrepresentation or a mistake contributed to, however innocently, by the plaintiff. The

court will not grant specific performance where performance of the contract is

impossible.

Nor will the court grant specific performance of a contract where, to do so, would be

futile. The relief may also be refused if it appears to the court that the plaintiff has been

substantially in breach of his obligations under the contract or is not ready or willing to

perform his obligations thereunder.

Declaration Concerning Legal Relations

An order taking the form of a declaration simply states what the rights of the parties are in

law. There is nothing to prevent a declaration being granted without any accompanying

relief in an appropriate case. However, this rarely, if ever, occurs. Certain statutes exclude

the courts, either expressly or by implication, from granting declaratory relief. Declara-

tory relief may also be refused because the order sought would effectively determine the

guilt or innocence of a person charged with a criminal offence.

Post-Trial Motions

Attacks on Judgments

The only way in which it is possible to attack a judgment by way of motion is through an

application for judicial review. The leave of the court must first be obtained before an

application for judicial review can be made. An application for leave to apply for judicial

review must be made promptly and will be made within three months from the date when

grounds for the application first arose, or six months where the relief sought is certiorari,

unless the court considers that there is good reason for extending the period in which the

application will be made.

The High Court may grant orders of certiorari, mandamus and prohibition in civil pro-

ceedings. Certiorari will lie to challenge an order for error or informality or for some

abuse of jurisdiction or procedures in making the order. Mandamus directs the court to do

some particular thing, while prohibition will restrain a court from exercising jurisdiction

of a judicial character not within, or in excess of, powers conferred.
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The High Court may also grant an order for quo warranto in civil proceedings. Quo

warranto will lie against the person who claims any office, franchise, liberty or privilege

of a public nature, directing him to show by what authority he supports his claim to that

position in order to determine his right to do so.

The essential point about invoking judicial review is that this question of jurisdiction only

is dealt with by the court and therefore the case is not re-heard.

Grounds for a New Trial

The court may, on hearing an application for judicial review, order a re-hearing of the

cause or matter where it grants an order of such certiorari, mandamus, prohibition or quo

warranto. However, a re-hearing will usually only be ordered following an appeal.

The mistake and/or excusable neglect of one party or his legal representatives will not be

sufficient grounds to obtain a new trial.

Newly discovered evidence would not be sufficient grounds to bring a motion for judicial

review. Newly discovered evidence may be admitted with the court’s permission.

The fraud of a party to proceedings will not be a sufficient ground to bring a motion for

judicial review. Fraud would, however, be a sufficient ground for an appeal where a judg-

ment was obtained by deceit, for example, where the defendant was not aware of the

existence of the proceedings.

Enforcement and Execution of Judgments

Remedies

Writ of Execution

The District Court decree is the writ of execution at District Court level. The Execution

Order is the writ of execution at Circuit Court level. The Fifa is the writ of execution at

High Court level.

Writs of Sequestration, Attachment or Garnishment

Section 8 of the Debtors (Ireland) Act, 1872 provides that sequestration is available

against a judgment debtor who cannot be arrested, or to enforce an order against any

human or corporate person. A writ of sequestration is extremely harsh and is sparingly

used. In general, the courts will not grant an order of sequestration if it can be avoided.

When issued, a writ of sequestration binds all the properties of the person, both real and

personal. The sequestrator is obliged to retain possession of the property until the owner

has purged his contempt.

A judgment requiring any person to do any act, other than the payment of money, or to

abstain from doing any thing may be enforced by an execution order by way of attachment

or committal. Attachment of earnings is also possible in matrimonial proceedings.
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Rules of court provide that the courts, with the exception of the District Court, may order

that all debts owing from a third person (the garnishee) to a debtor will be attached and

that the garnishee will pay such debts to the person who has obtained judgment instead of

paying the same to the judgment debtor. By the same or any subsequent order, the gar-

nishee may be ordered to appear before the court to show cause why he should not pay to

the person who has obtained such judgment or order the debt due from the garnishee to

such debtor, or so much thereof as may be sufficient to satisfy the judgment or order. If the

garnishee disputes his liability to the debtor, the judge may, instead of making an order

that execution will issue, order that any issue necessary for determining the garnishee’s

liability be tried or determined accordingly.

Bankruptcy or Liquidation

Bankruptcy

A debtor may be adjudicated bankrupt by order of the High Court. A creditor is entitled to

petition the court for the debtor to be adjudicated bankrupt if the debtor fails to satisfy a

demand for payment of the debt, even though the creditor has not obtained judgment.

Bankruptcy is, generally, regarded by the court as a remedy of last resort. The court there-

fore, in practice, will not adjudicate a debtor bankrupt, unless the plaintiff has already

obtained judgment and has already attempted to recover the debt by all other means open

to him.

If the debtor has committed an act of bankruptcy (other than failing to satisfy a bankruptcy

summons), a petition to adjudicate a debtor bankrupt may be grounded on that act of bank-

ruptcy within three months prior to the presentation of the petition. Eight of the acts of

bankruptcy are specified in section 7 of the Bankruptcy Act 1988.

The effect of adjudication in bankruptcy is that all the estate (both real and personal) of the

debtor vests in a court officer, the Official Assignee in Bankruptcy, to be realized for the

benefit of the debtor’s creditors. In a bankruptcy, the secured creditors are paid first out of

any security that they hold. Preferential creditors then receive the payments due to them

and, if there is any balance remaining, this is then divided proportionately among the

unsecured creditors.

Liquidations

Section 213(e) of the Companies Act, 1963 provides that a company may be wound up by

the court if the company is unable to pay its debts. Also, the company may be wound up

for other specified reasons on the application of the company or its members or directors.

In practice, a court liquidator as distinct from a voluntary liquidator only arises in the situ-

ation where the debtor company is incapable of paying its debts when they fall due.

Section 212 of the Companies Act, 1963 provides that only the High Court will have juris-

diction to wind up any company.
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It should be noted, however, that the winding up order does not terminate the company’s

existence. The company remains in existence until the court makes an order under section

239 of the Companies Act, 1963, dissolving the company.

On making a winding up order, the court appoints a liquidator or liquidators to carry out

the winding up. The court directs what remuneration the liquidator is to receive. The liqui-

dator is an agent of the company, with fiduciary obligations arising from his office and

with statutory obligations imposed on him by the acts. It is the function of the liquidator to

wind up the company and to distribute such assets as are available among the creditors.

Receivership Orders

It is possible for receivership orders to be made in three situations:

• Over a limited liability company;

• Receiver by equitable execution; and

• Under the Conveyancing Acts.

Limited Liability Companies

The function of a receiver appointed by a creditor who holds a debenture mortgage is to

receive all of the assets of a company subject to the debenture mortgage on behalf of the

creditor whom he represents and to dispose of these assets in order to pay off the amount

due together with interest. As a matter of practice, the debenture mortgage also gives him

the power to manage the company’s affairs with power to carry on its business for as long

as is necessary.

Receiver by Way of Equitable Execution

Equitable Execution is a process that allows execution against an interest in property

(which cannot be done under the normal methods of enforcement). A receiver by way of

equitable execution is appointed over an interest in property. The effect of the appoint-

ment of a receiver by way of equitable execution is very limited. It does not transfer the

property concerned to the judgment creditor, nor does it even give him a charge in it. A

receiver by way of equitable execution may be appointed by an Irish court over money

payable by a person resident outside the jurisdiction to a person resident within the

jurisdiction.

Receiver Appointed under the Conveyancing Acts

Various statutes confer on mortgagees the power to appoint a receiver over land. Section

19(1) of the Conveyancing Acts, 1881 confers the power to appoint a receiver on mort-

gagees whose mortgages are created by deed. This covers most legal mortgages and

registered charges. It also applies to an equitable mortgage or charge where the mortgage

or charge is created by deed. Otherwise, the equitable mortgagee or chargee must apply to
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the court for the appointment of a receiver, on such terms as it thinks fit, where it appears

to be just or convenient to do so.

The power to appoint a receiver arises when the mortgage money is due but remains

unpaid.

Arrest

A procedure exists at District Court level for the making of an order for the payment of a

monetary judgment granted by any court, by one or more installments, and, if the debtor

fails to comply with the same, he may be liable to arrest and imprisonment and for con-

tempt for failing to obey the order. This procedure is known as the Enforcement of Court

Orders Act Procedure.

Only the District Court has jurisdiction, irrespective of the amount of the judgment or the

court in which the judgment was originally obtained. If the debtor fails to pay the install-

ments due, it is possible to apply for a committal order, for a maximum period of

imprisonment of three months. It should be noted that the imprisonment of the debtor

does not operate as satisfaction or extinguishment of the debt or any part thereof.

It should also be noted that a debtor may be imprisoned under the Bankruptcy Acts for

absconding from the jurisdiction or for failing to assist in an investigation of his affairs.

Similar provisions apply under the Companies Acts.

Brussels Convention

The Brussels Convention on Jurisdiction and the Enforcement of Judgments in Civil and

Commercial Matters was enacted into Irish law by the Jurisdiction of Courts and Enforce-

ment of Judgments (European Communities) Act, 1988. Consequently, any order of the

Master of the High Court allowing a foreign judgment to be enforced is treated as if it were

an Irish court judgment.

Appeal

All issues dealt with in the court of first instance are subject to review in an appeal. In gen-

eral, a full review of the facts is permissible in all appeals. An appeal on the facts of the

case lies from the District Court to the Circuit Court, from the Circuit Court to the High

Court and from the High Court to the Supreme Court. It should be noted that, in an appeal

from the High Court to the Supreme Court, new evidence may only be introduced if it was

not available at the time of the original hearing and with the consent of the court. All par-

ties may request review of any decision of a court of first instance as of right.

District Court

An appeal lies from any decision of the judge of the District Court to the Circuit Court

judge. The appeal may be taken by any party and the appellant obtains a new hearing of

the case. A judge of the Circuit Court, when hearing an appeal from the District Court, is
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bound by the same jurisdictional limitations as are imposed on the District Court and the

order made on appeal must be one that could have been validly made in the District Court.

Circuit Court

In appeals from the Circuit Court, where the case was heard without oral evidence, the

appeal is to a judge of the High Court in Dublin. In any other case, the appeal is by rehear-

ing to the High Court on Circuit. Any party may appeal, and it is possible to appeal against

a specific part of the judgment. An appeal will not operate as a stay of proceedings on the

judgment or order appealed from unless the Circuit Court judge, or on appeal the High

Courtsitting in Dublin, will so order, and then only on such terms (if any) as the court will

think fit.

High Court

An appeal lies from the High Court to the Supreme Court. The appellant may appeal

against the whole or part of any judgment or order. Where there has been a trial by jury,

every notice of appeal will include an application for a new trial and such other relief as

may be sought.

The notice of appeal will in every case set out the grounds for appeal and the relief sought.

The Supreme Court has the power to order a new trial.

Where an ex parte application has been refused in whole or in part by the High Court, an

application for a similar purpose may be made ex parte to the Supreme Court within four

days from the date of such refusal, or within such enlarged time as the Supreme Court may

allow. Discretionary review is available by way of judicial review.

Conclusiveness of the Judgment — Res Judicata

Under Irish law, the actual decision on the facts of a case is only binding on the parties to

that particular action. It is possible to make a plea of res judicata under Irish law.

Under Irish law, the doctrine of precedent (stare decisis) is binding on the courts. A deci-

sion of a District Court judge cannot create legal precedent. The decision of a Circuit

Court judge is binding on all lower courts (namely, the District Court) and on other Circuit

Court judges. A decision of the High Court creates legal precedent and is binding on all

lower courts (namely, the District Court and the Circuit Court) and on other High Court

judges. A decision of the Supreme Court is binding on all lower courts (namely, the Dis-

trict Court, Circuit Court and High Court). Such decision is also binding on the Supreme

Court itself.
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Italy 

Tiziano Membri 

Studio Croce – Accountants & Attorneys 

Milan, Italy 

Introduction 

Italian civil procedure derives directly from Roman law and it is, therefore, 

particularly sophisticated. The Civil Procedure Code, in its basic structure, dates 

to 1940, but it endured in the next decades several modifications whose main goal 

was to reduce the duration of the process. Such peculiarity, in fact, constitutes 

one of the major problems highlighted by scholars and experts with regard to the 

lack of competitiveness of the Italian economy. 

Slow process means slow recognition of rights and extreme difficulty in the 

enforcement of such rights. During the last troubled years, the unjustified slowness 

of the Italian process (also due to heavily unionized employees and highly 

politicized judges) became a reason of serious concern among entrepreneurs and 

the general population. Further modifications are being considered, but it will be 

very difficult to find a satisfactory solution. 

Sources of Civil Procedure Rules 

Constitution 

Among the sources of the Italian civil procedure, the Constitution takes undoubtedly 

the first place. In fact, all the rules governing a civil trial must comply with the 

constitutional principles on the matter, so that if a judge believes that some 

procedural dispositions might conflict with the constitutional scenario, he will 

be called to set forth the issue before the Constitutional Court, in order to obtain 

a decision on the lawfulness of such disposition.
1
 

In particular, the Constitution provides for relevant rules regarding the judges 

and the guarantees of their independence. All court decisions are rendered “in the 

name of the Italian people”, and every judgment must start with such preamble. 

The implications of such wording are clear. Judges are only subject to the law 

(article 101); they may not be removed from their office unless by a decision 

of the High Council of the Judiciary (Consiglio Superiore della Magistratura) 

(article 107); and they can be distinguished among themselves only by the diversity 

of their functions (article 107). 

                                                           
1 Law Number 87 of 11 March 1953, art 23. 
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Moreover, “the Judiciary is a branch that is autonomous and independent of all 

other powers” (article 104). Extraordinary (ie, judges created post factum) or 

special judges (ie, judges who can adjudicate only with regard to specific cases) 

cannot be established (article 102). Only specialized sections for specific matters 

may be established within the ordinary judicial bodies. The most powerful 

independence guarantee can be found in article 111 of the Constitution, which 

clearly states the rule of due process of law. 

Civil trials must comply with the law and are conducted with adversary proceedings, 

and the parties are entitled to equal conditions before an impartial judge that will 

decide as an independent third party. Law Number 89 of 24 March 2001 (the 

“Pinto Law”, Legge Pinto) provides for “a fair compensation when the trial has 

become ‘unreasonable’, with reference to its duration”, so that each party that 

claims an excessive length of a trial is entitled to file a petition with the Court of 

Appeal to obtain reimbursement of damages suffered from the delay. The Pinto 

Law is used for thousands of cases because the excessive length of processes in 

Italy is pathologic. 

The adversary rule, as set by article 111 of the Constitution, is a fundamental 

principle of Italian civil procedure. In this regard, an amendment in 2009 to 

article 101 of the Civil Procedure Code provides that, when the judge is prepared to 

render a judgment on the basis of a point of law raised ex officio (ie, by his own 

motion) unknown by the parties, the judge must inform the parties and allow 

them to take a position on the point by way of a brief filed with the Court within 

a time limit fixed by a judge. 

Article 111 provides for the need of every judicial decision to include a clear 

statement of the reasons thereof. Article 111 must be considered in concert with 

other significant guarantees, such as the access-to-justice principle, set forth by 

article 24, which states that “all persons are entitled to take judicial action to 

protect their individual rights and legitimate interests”, and the equality principle 

of article 3, which means that opposing parties must have the same opportunities 

and defense rights. 

Civil Procedure Code 

The major source of procedure related to civil trials is the Civil Procedure Code. 

The Code has been often amended, the most important being: 

 Law Number 353 of 26 November 1990 (which introduced extensive 

modifications to various parts of the Civil Procedure Code); 

 Law Number 374 of 21 November 1991 (which created the position of Justice 

of the Peace); 

 Law Number 218 of 31 May 1995 (which modified the rules governing 

jurisdiction and the recognition of foreign judgments); 

 Legislative Decree Number 51 of 19 February 1998 (which introduced single-

judge courts for first instance trials); 
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 Law Number 80 of 14 May 2005 and Law Number 263 of 28 December 2005 

(which significantly modified civil trials); 

 Legislative Decree Number 40 of 2 February 2006 (which modified Supreme 

Court proceedings and arbitration); 

 Law Number 69 of 18 June 2009 (which reduced the length of the proceedings); 

 Legislative Decree Number 150 of 1 September 2011 (which reduced and 

simplified some special civil proceedings); 

 Law Number 134 of 7
 
August 2012 (which modified several regulations about 

appellate proceedings and judgments before the Supreme Court of Cassation); 

 Law Number 114 of 11 August 2014, which has converted Law Decree 

Number 90 of 24 June 2014 (which introduced the terms for the telematic trial); 

 Law Number 132 of 6 August 2015, which has converted Law Decree 

Number 83 of 27 June 2015 (which modified some regulations of the executive 

process);  

 Law Number 12 of 11 February 2019, which has converted Law Decree 

Number 135/2018 of 14 December 2018 (which modified some regulations of 

enforcement action); and 

 Law Number 31 of 12 April 2019 (which introduced the Title VIII-bis of the 

fourth book of the civil procedure code, concerning “class actions”). 

Other Sources 

Other sources include: 

 The European Convention for the Protection of Human Rights and Fundamental 

Freedoms (Rome 1950); 

 Regulation Number 44/2001, related to jurisdiction, recognition, and enforcement 

of judgments in civil-commercial matters; 

 Regulation Number 2201/2003, related to jurisdiction, recognition, and 

enforcement of judgments in matrimonial matters and matters of parental 

responsibility; 

 Regulation Number 805/2004, which introduced the “European Execution 

Judgment” (limited to undisputed civil-commercial claims); 

 Regulation Number 1393/2007, related to the service in the member states of 

judicial and extrajudicial documents in civil-commercial matters;  

 Regulation Number 1206/2001, related to the cooperation between the courts 

of member states in the taking of evidence in civil-commercial matters;  

 Regulation Number 4/2009, related to jurisdiction, applicable law, 

recognition and enforcement of decisions and cooperation in matters relating 

to maintenance obligations; and 

 Regulation Number 1259/2010, related to enhanced cooperation in the area of 

the law applicable to divorce and legal separation.  
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Finally, there are many laws outside the Civil Procedure Code which govern 

particular civil proceedings (related to issues such as labor law, adoption, divorce, 

intellectual property, tenancy, and negotiable instruments) that clearly show how 

much the civil procedure is connected with the substantial rights it aims to ensure 

and protect. 

General Provisions 

Jurisdiction 

The Italian legal system provides a distinction between “jurisdiction”, ie, the 

correct forum choice between the “ordinary” judiciary and some special tribunals, 

and “venue”, ie, the correct judge’s choice within the same judiciary order. 

“Jurisdiction” and “venue” are regulated by various principles. The perpetuatio 

jurisdictionis rule states that jurisdiction must be evaluated with regard to the 

law in force at the time pleadings are submitted, so that any subsequent law 

repeals have no relevance on the judge’s selection.
2
  

In order to fix “jurisdiction” within the European Union (EU) member states, the 

plaintiff must follow the parameters provided by Regulation Number 44/2001; 

in all the other cases, Law Number 218/1995 applies. The general rule is that of 

territoriality, ie, jurisdiction belongs to the court “located” in the place of the 

defendant’s domicile or address (but there are many special rules connected with 

the specific case issue, such as liability jurisdiction or tort jurisdiction). Venue 

follows at least three parameters, namely: 

 Value; 

 Matter; and 

 Territory.  

Venue is fixed with regard to the place where the defendant has his address or 

domicile, if they are known. Otherwise, the place where the defendant is living 

at a certain moment can take the place of the above parameters. If the plaintiff 

does not know the whereabouts of the defendant, he can file the claim with the 

court located in the district where his own address is located.
3
 In the case of a 

corporate defendant, the plaintiff must consider its headquarters.
4
 

There are specific territorial venue parameters, such as article 20 of the Civil 

Procedure Code (where a contractual obligation is to be performed), article 30 of 

the Civil Procedure Code (where specific domicile was elected), article 21 of the 

Civil Procedure Code (for real estate cases, where the building is located), article 22 

of the Civil Procedure Code (for hereditary cases, where the person has died), 

article 23 of the Civil Procedure Code (for controversies among shareholders, 

                                                           
2 Civil Procedure Code, art 5; Law Number 218/1995, art 8. 

3 Civil Procedure Code art 18. 

4 Civil Procedure Code, art 19. 
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where the company has its registered offices and, for controversies among 

apartment owners, where the condominium is located), and article 24 of the Civil 

Procedure Code (for patrimony management cases, where the management is 

exercised). 

In general, territorial venue can be waived by way of the parties’ agreement,
5
 

even though there are some exceptions to such principle, such as cases regarding 

forced execution, precautionary measures, and proceedings in chambers. An 

issue concerning lack of jurisdiction can be raised not only by the judge ex 

officio at any time or instance, but also by the parties, who can submit a petition 

to the Supreme Court, until the first instance judgment, in order to ask the Supreme 

Court to set out which is the correct jurisdiction over the case.
6
 

Pursuant to articles 42 and 43 of the Civil Procedure Code, even judgments rendered 

by “un-venued” judges can be challenged with the Supreme Court when the 

judgment has been rendered only with regard to the same judge’s venue. In all 

the other cases (ie, when the judge also has ruled with regard to the merits of the 

case), the ordinary appeal tools are alternatively available in the sense that, if the 

unsatisfied party still opts to challenge, such party may challenge only that part 

of the judgment related to venue and not other issues. 

Judges and Fiduciaries of Court 

Once the proper judge is selected, the role he is called to play requires him to be 

impartial and independent. Article 51 of the Civil Procedure Code provides 

guarantees that must be fulfilled by every judge. 

For example, a judge may not have a personal interest in the case and must 

avoid adjudication if he is related to one of the parties or has a relationship with 

one of the parties. In all such cases, judges are required to abstain from adjudication; 

if they do not, parties can challenge the judge by using a special proceeding pursuant 

to articles 5254 of the Civil Procedure Code. 

Public Prosecutor 

According to articles 69 and 70 of the Civil Procedure Code, the Public Prosecutor 

can file a claim with the court or intervene (sometimes mandatorily) in a civil case. 

Disputes between private citizens excluded, the Public Prosecutor’s intervention 

is mandatory when the case concerns a public interest that must be protected. 

General Rules Governing Trial 

Presentation Principle 

According to the principle of nemo iudex sine actore (no judge without a plaintiff), 

courts can grant relief only if, and to the extent to which, a party has applied for 

                                                           
5 Civil Procedure Code, arts 28 and 29. 

6 Civil Procedure Code, arts 37 and 41. 
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it; thus, no judge is entitled to exercise ex officio adjudications.
7
 Everybody can 

actively take part in a trial, but the legal capacity to sue or be sued belongs only 

to those who can fully exercise their rights and prerogatives. All others can be 

part of a trial only by way of legal representation.
8
 

Once a claim is filed, the competent judge must exercise his power. He has no 

authority to dispose or otherwise get rid of the case. In this regard, pursuant to 

article 112 of the Civil Procedure Code, the judge must decide every issue properly 

and lawfully presented by the parties. 

Counsel and Power of Attorney 

According to articles 82 et seq. of the Civil Procedure Code, parties generally 

must be assisted by counsel, unless for very small claims or if the judge allows 

them to defend themselves. The power of attorney must be given by way of a 

public deed or authenticated written document. The signature of the client on the 

power of attorney also can be certified by his counsel. 

The power of attorney entitles counsels to perform all the activities required by 

the proceedings, with the exception of those that require a personal participation 

of the same party. Both parties and counsel during the trial must maintain loyal and 

honest behavior and must refrain from using inappropriate or offensive expressions. 

Party’s Prosecution Principle 

Article 115 of the Civil Procedure Code sets out the “party prosecution” and “non-

challenge” principles. With regard to the party prosecution, judges can base their 

judgment only on evidence brought forward by the parties or by the public 

prosecutor.
9
 

As to the non-challenge principle, article 115 states that judges can base their 

judgment on facts that have not been specifically challenged by parties. Thus, each 

party is required not only to assert its own arguments, but also to specifically 

challenge every assertion made by its counterparty if it does not want the judge 

to use such elements for his final decision.  

The concept of “stipulation” (when one of the parties acknowledges the reality of a 

fact offered by the other party) also is known in the Italian civil process, but 

it is seldom used and reference to such principle is often made implicitly. 

Trial Fees 

Trial fees, unless exceptional circumstances justify a judge’s decision to set them 

off between the parties, must be paid by the losing party.
10

 If one of the litigants is 

                                                           
7 Civil Code, art 2907; Civil Procedure Code, art 99. 

8 Civil Procedure Code, art 75. 

9 In labor law proceedings, judges can autonomously order evidence taking. 

10 Civil Procedure Code, art 91. 
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in bad faith, he can be required by a judge to pay a pecuniary penalty,
11

 often 

applied as a percentage of the sum awarded to the winning party. 

Prerequisites of Suit 

Article 81 of the Civil Procedure Code states that “except in particular cases 

expressly provided by law, no one can seek in his own name the protection of rights 

that do not belong to him”. Article 100 of the Civil Procedure Code requires that 

a court’s decision must be able to effectively protect the right of parties who 

have requested the court’s intervention.  

Types of Civil Actions 

It is possible to divide the judicial protection of rights into several categories. A 

civil suit is declaratory (azione di accertamento) when parties ask the judge to 

determine the existence or non-existence of a certain right or relationship or to 

ascertain a determined legal situation.  

An action is for enforcement when it aims at obtaining an order (azione di 

condanna) that requires a counterparty to perform a particular duty. An action 

can be for judicial relief (azione costitutiva) when it seeks to establish, modify, or 

extinguish a legal situation. Finally, a suit is for an injunction (azione inibitoria) 

when the judge orders a party to refrain from keeping particular behavior.  

Multiparty Trials 

Pursuant to article 102 of the Civil Procedure Code, “when a judgment can be 

rendered only with regard to several parties, they shall summon or be summoned 

in the same proceeding”. Such a case is defined as compulsory joinder because, 

if all third parties are not properly summoned to participate in the proceedings, 

the subsequent judgment will be ineffective.  

Joinder is permissive when more than two parties summon (or are summoned), 

on a voluntary basis, in the same proceedings. In such a case, the judgment may 

still be rendered even if third parties are not summoned. The above-mentioned 

rules aim at pursuing the goal of procedural economy. 

Intervention of Third Parties 

The Civil Procedure Code, in articles 105107, provides for the intervention of 

third parties in a proceedings. There are three types of third-party intervention: 

 Voluntary joinder; 

 Joinder on application by the existing parties; and 

 Joinder by a judge’s order. 

                                                           
11 Civil Procedure Code, art 96. 
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Judgment Rules 

Judges must follow the law when they are called to render a judgment; sometimes, 

however, they can judge according to an equity parameter under articles 113 and 

114 of the Civil Procedure Code. 

Judicial Orders 

The Civil Procedure Code provides for three types of judicial orders, namely: 

 Judgment 

 Ordinance; and 

 Decree. 

While judgments have a direct influence on the parties’ rights and requests, 

ordinances and decrees remain at the service of the proceeding in the sense that 

they usually make the trial procedure more effective. Generally, the main difference 

between orders and decrees is that only the first is rendered between opposing 

parties.  

A judgment’s effects run from the docketing or the entry of judgment and they 

persist even if the decision is affected by relevant errors or the parties seek reversal 

by way of an appeal. In this last case, only a subsequent decision rendered by the 

appellate judge can temporarily stop the judgment’s effects. 

Evidence 

According to article 116 of the Civil Procedure Code, evaluation of evidence 

belongs to the judge’s discretion, although he is bound by confessions, oaths, and 

public deeds. 

Oaths, confessions, and witness testimony are generally considered proof to be 

created (prove costituende), ie, evidence which is formed within the trial and does 

not pre-exist it. Such proof is usually opposed to prove precostituite, ie, evidence 

that has been formed before and outside a trial, so that it just needs to be filed 

with the court. 

In the Italian civil process system, witness deposition is a tool subject to significant 

limits. No one can be a witness if interested in the outcome of the case (subjective 

limit). There are some cases (especially contract cases) in which the need for 

certainty requires parties to use written evidence, at the expense of witness 

depositions (objective limits) that are, therefore, not admissible. Finally, no one 

can be a witness in one’s own case. 

This does not mean that parties cannot be examined by the judge, but only that 

their answers do not have the same value as in other legal systems. If the answers 

are the result of a free examination, their value is that of mere “evidence argument”. 

If they come from an interrogatory, they will have the same value as a confession. 

In any case, the parties, when releasing statements to the court, do not take an 
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oath. Since the 2009 reform, written depositions are allowed as long as provided 

with some precautions.
12

 

Introductory Phase 

The process begins with an ordinary civil writ of summons served directly to the 

counterparty or counterparties, as provided by article 163 of the Civil Procedure 

Code. The plaintiff indicates the first hearing to be held at least 90 days (150 

days if the defendant is resident abroad) after the service. The defendant must 

file its answer brief at least 20 days before the hearing as initially set by the 

plaintiff, but it also can choose to do so directly at the hearing (these terms were 

introduced in the new article 163 of the Civil Procedure Code). Not filing within 

the 20-day term implies the loss of certain possibilities, such as making an 

exception of incompetence or a counterclaim or calling third parties. 

In its writ of summons, the plaintiff must proceed to the exact identification of the 

claims (afterwards, it will be possible to make different claims only if they directly 

derive from the defendant’s answers). There are, however, defense preclusions 

in relation to the allegations of fact and conclusions of the investigation.  

In case of flaws in the summons, the rule is that they can be remedied by order 

of the court, under article 164 of the Civil Procedure Code and in application of 

the principle of processual economy. The defendant, upon receipt of the 

notification of the writ of summons, must formally become part of the case in 

the court on the following terms, depending on the activity to be done:  

 At least 20 days before the hearing, if the defendant intends to contest the 

jurisdiction of the judge, propose one or more counterclaims against the plaintiff 

(domande riconvenzionali), indicate facts which can paralyze the plaintiff’s 

claims and be proposed only by the defendant (known as “exceptions in the 

strict sense”), and convene any third parties in the case; 

 On the first discussion hearing, if it does not intend to carry out the activities 

specified in the preceding paragraph and, therefore, intends to limit its answers 

to the mere defense against the plaintiff’s claims, request opposing evidence; and 

 At any time of the process although, in this case, the defendant will suffer 

from the preclusion deriving from all the activity already performed within the 

process (for example, no evidence-taking will be allowed if the defendant appears 

in court after the terms to file the brief on evidence-taking has expired).
13

  

At the first hearing, the court must verify whether it has jurisdiction. The basic 

rule  with some exceptions  is that if the judge cannot immediately detect a 

lack of jurisdiction and this specific exception is not raised by the parties, 

jurisdiction is defined for the entire course of the trial. Moreover, the judge verifies 

the completeness of the summons, the regularity of the notification, and the 

                                                           
12 Civil Procedure Code, art 257 bis. 

13 Civil Procedure Code, arts 293 and 294. 
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proper appearance of the parties. Should the judge find a flaw or lack of a 

requisite, he will issue an order to the parties to remedy such problem. 

The judge also may declare the possible formal absence of one of the parties 

(contumacia) or authorize the call of a third party when so requested by one of 

the parties. In such a case, the hearing will be postponed to allow the summoning of 

third parties that must then formally answer and appear in court. 

Merits 

During examination of the merits (as governed by article 183 of the Civil 

Procedure Code), the judge asks the parties for all the clarifications that he considers 

necessary and indicates the issues that he deems appropriate to discuss. The 

plaintiff has the power to propose new claims, but only when they are the direct 

consequence of arguments contained in the answer brief. In addition, both parties 

have the power to modify or clarify the claims and conclusions already proposed. 

At the hearing, the court may decide the case immediately, when the judge 

considers the issues of the case sufficiently proven or deems that the judgment 

will relate only to questions of pure law.
14

 The parties also have the right to request 

three successive terms to deposit additional briefs regarding the specification of 

their respective claims and answers and requests for evidence. 

The judge may grant an initial term of 30 days, common to all parties, to clarify 

or modify the respective claims and answers; a second term of 30 days, common 

to all the parties, to propose new claims and/or exceptions when this depends on 

the defense of the other party and to deduce the means of direct evidence; and a 

third term of 20 days, common to both parties, for offering contrary evidence. 

Anticipatory Orders 

The court also may issue three types of anticipatory orders that anticipate some 

effects of the judgment. Under article 186 bis of the Civil Procedure Code, there 

may be an order for payment of undisputed amounts by which one of the parties 

must pay to the other those sums of money that have been stipulated (explicitly 

or implicitly) as due. 

Under article 186 ter, an injunction may be ordered, by which the court orders 

the payment of those sums of money (contested by the other party), but in regard 

to which the court considers that there is enough evidence to justify payment. 

Finally, under article 186 quater, after conclusion of evidence taking, upon request 

of one of the parties the court may issue an order for payment for amounts for 

which full and convincing proof was given. 

                                                           
14 Civil Procedure Code, art 187. 
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Evidence-Taking Phase 

In general, the results of trials must be evaluated at the time of the decision, when 

the court must issue the judgment. For this reason, all evidence already formed 

(typically, written proof; but also, for example, photographic evidence) is considered 

only at that final moment. 

For evidence that must be created during the process (typically witness evidence), 

the judge sets one or more hearings for this purpose, and the party that requested 

the evidence has the burden of being present, on penalty of losing the right to that 

evidence.
15

 Witnesses must be heard in court at a specific hearing; therefore, the 

parties have the obligation to expressly call witnesses, sending them written notice 

at least seven days before the hearing. 

Witnesses may be questioned directly only by the judge (the parties’ counsels can 

only ask the court to formulate certain questions to the witness). The judge also 

may order the confrontation of witnesses when their versions of a certain fact or 

situation conflict. 

The parties are granted broader latitude by the court in those cases in which it is 

a single judge to decide the dispute. The judge himself may decide to hear a 

witness who was not indicated by the parties, as provided by article 281 ter of 

the Civil Procedure Code. At any time of the trial, the court may terminate the 

taking of evidence when it is deemed already sufficient to reach a verdict. In this 

case, all parties possibly deprived of the right to provide further evidence may 

appeal on this point. 

Judgment Phase 

The judgment phase is governed by articles 189 and 190 of the Civil Procedure 

Code. When the judge believes that the case is ready for decision, he invites the 

parties to state their final conclusions. At this stage, it is not possible to introduce 

new claims. A specific hearing (which usually takes place many months after the 

end of the evidence-taking phase) is fixed for such purpose. 

Subsequently, from the date of the above described hearing (the last of the trial), 

the parties have two consecutive terms, 60 and 20 days, to file the conclusionary 

briefs (comparse conclusionali) and the respective rebuttal (memorie di replica) 

to the other party’s conclusionary brief. These briefs summarize the results of the 

process in light of the evidence taken and argue the case in law. The rebuttals 

counter the other party’s reconstruction of the case. 

After the filing of the rebuttals, the judge must issue the judgment within the 

next 60 days under article 275 of the Civil Procedure Code, even though such term 

is not peremptory. It also is possible, but not common, that the parties request  

after the filing of the conclusionary briefs and the rebuttals  that the case be 

                                                           
15 Civil Procedure Code, arts 202 et seq. 
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discussed orally, as provided by article 275, paragraph 2, of the Civil Procedure 

Code. 

The Civil Procedure Code also provides a detailed framework for the way by which 

the judge must issue a decision. Finally, the Civil Procedure Code provides certain 

cases with shorter deadlines for delivery of the decision (30 days) and various 

other forms of alternative resolution of the dispute.
16

 

Appellate Proceedings 

Once the judgment has been issued, it can be challenged by the unsatisfied party. 

In Italy, every citizen may seek a review of a judgment by an appellate court. 

Pursuant to article 325 of the Civil Procedure Code, the parties must submit their 

petition with the appellate court no later than 30 days (60 in the case of a motion 

before the Supreme Court) after the judgment’s service (in the case of motions 

for a new trial and third parties’ motions, the time limit runs from a subsequent 

moment, depending on the specific grounds on which the petition is based). 

Irrespective of service, as indicated in article 327 of the Civil Procedure Code, 

the appeal cannot be filed after six months from publication of the judgment. 

Publication means the moment that the judgment is formally deposited at the 

Judge’s chancellor’s office. 

Finally, the Civil Procedure Code requires first-instance joinders of a party to 

take part in the appellate proceedings (article 331 of the Civil Procedure Code) 

and different appeals regarding the same judgment to take place within the same 

appellate proceedings (articles 333335 of the Civil Procedure Code). 

Through the appellate proceedings, the appellate court reviews the entire 

decision-making process of the first instance judge (both issues of facts and of 

law). In this regard, the appellant must explicitly challenge every part of the 

decision he wants to be reviewed by the appellate court.  

Pursuant to article 339 of the Civil Procedure Code, every judgment can be 

appealed, unless the appeal is excluded by law or by stipulation by the parties.
17

 

Appeal against judgments issued by Justices of the Peace or Tribunals must be 

filed, respectively, with Tribunals and Courts of Appeals in the same district of 

the judge who issued the initial judgment. 

The appeal must contain (article 342 of the Civil Procedure Code, as reformed 

by Law 134/2012) a brief presentation of the facts and specific grounds of the 

challenge. Article 345 provides that objections and evidence (including documents) 

that have not been filed in the trial of first instance are inadmissible. However, 

there are exceptions related to claims of interest and incidental expenses accrued 

after the issuance of the challenged judgment, new objections that can be assessed 

by the court on its own motion, and new evidence that the parties can prove was 

                                                           
16 Civil Procedure Code, art 281 quinquies and sexies. 

17 Civil Procedure Code, art 360, para 2. 
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not offered in the first instance proceedings due to circumstances beyond their 

control. 

The judgment by the appellate court takes the place of the first instance decision, 

replacing it in its entirety. However, there are several cases in which the judge is 

required to remand the case to the first judge in order to conduct the trial again. 

This may occur when the flaw detected is so relevant that it is considered that no 

trial has been held. 

By the last Reform of 2012, in the appellate proceedings there is now a preliminary 

phase, which is represented by the so-called “filter hearing”. Before entering 

into the merit of the judgement, indeed, the judge has to declare that the appeal 

is not admissible when it has no reasonable odds to be accepted.  

Suspension of Enforceability 

Since all first-degree judgments are enforceable between the parties,
18

 it is always 

possible to request the suspension of the effects of the first-degree judgment 

filing a specific petition to the Court of Appeal giving evidence of the “serious 

reasons” for which the request is made.
19

 The Court verifies such serious reasons 

and, in case they exist, may suspend wholly or partially the appealed judgment 

(possibly imposing the payment of a cautionary sum to the requesting party). 

Should the suspension request be found inadmissible or patently unfounded, the 

court may order the requesting party to pay a fine ranging from EUR 250.00 to 

EUR 10,000.00. 

Supreme Court of Cassation 

Compared to the appeal, the Supreme Court of Cassation (Corte di Cassazione) 

proceeding presents some particular features. The specific grounds for appeal to 

the Supreme Court of Cassation are set forth in article 360 of the Civil Procedure 

Code.  

The appealing party can claim only errors of law, not of fact. The Supreme Court is 

called to examine the challenged decision only with regard to the application of 

the law to the facts as ascertained during the two previous proceedings. Once the 

Supreme Court has granted the motion, it must remand the case to a trial judge 

to hold “remand proceedings” whose purpose is to reach a decision on the merits 

so that a new judgment can take the place of the reversed decision. The grounds 

for appealing to the Supreme Court of Cassation are: 

 Reasons concerning jurisdiction; 

 Breach of the applicable law on venue; 

 Breach or false application of law and collective labor agreements; 

                                                           
18 Civil Procedure Code, art 282. 

19 Civil Procedure Code, art 283. 
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 Nullity of the judgment or the proceedings; and 

 Omitted exam of a decisive fact for the judgment that has been discussed by 

the parties. 

However, article 360 bis of the Civil Procedure Code states that a motion is 

inadmissible when the challenged judgment has decided issues of law consistent 

with previous decisions of the Supreme Court and there are no apparent grounds 

to confirm or amend the decision. 

All judgments issued in the appeal proceedings, as well as those issued in the 

one-instance proceedings, may be challenged by motion to the Supreme Court of 

Cassation; moreover, even a judgment issued by Tribunals, which may be appealed 

to the Court of Appeal, can be directly challenged to the Supreme Court if the 

parties decide to omit the appeal proceeding (ricorso omisso medio). 

In this case, the judgment may be challenged only for reasons under paragraph 3 

of article 360 of the Civil Procedure Code, for breach or false application of the 

law and collective labor agreements. The Court’s judgment can simply reverse 

the judgment without remand. In other cases, when the Court grants the motion, 

it usually remands the case to a different judge of the same lower court. 

Motion for New Trial/Revision 

A motion for a new trial (technically called “revision proceeding”) must be filed 

with the Supreme Court and may be based on allegations of: 

 Malice of a party or the judge; 

 False evidence; 

 Discovery of new documents after judgment; 

 Conflict between judgments between the same parties; and 

 Error of fact.
20

 

Third-Party Challenge 

Pursuant to article 404 of the Civil Procedure Code, a third party may challenge 

a judgment final and binding upon the parties, or however enforceable, when the 

judgment affects the third party’s rights. The claim must be filed before the 

same judge who issued the challenged judgment, according to articles 405 and 

406 of the Civil Procedure Code.  

Executive Proceedings 

The executive judicial activity is aimed at obtaining coercively or by force the 

practical and material implementation of the right established through a 

judgment and encompasses such actions as expropriation, attachment, settlement 

                                                           
20 Civil Procedure Code, art 395. 
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of rights, sale of personal property, assignment of credit, sale of real estate, 

distribution of proceeds, expropriation of undivided goods, execution for delivery 

and release, execution for obligations to take action, and indirect execution. 

Execution may be opposed under articles 615618 of the Civil Procedure Code. 

A third party may oppose execution under articles 619 et seq. of the Civil 

Procedure Code. 

Special Judicial Proceedings 

In General 

The Civil Procedure Code contains several rules for accelerated proceedings. 

Injunction 

Injunction proceedings (articles 633 et seq. of the Civil Procedure Code) are 

characterized by two phases. The first is established on the initiative of the party 

claiming a right to a credit and takes place quickly and in the absence of a 

debate. It ends with the pronunciation of the injunction, which usually includes 

all the measures necessary to achieve enforcement. The second phase can take 

place at the initiative of the subject against whom the injunction was handed 

down, providing opportunity for formal opposition to the injunction. 

Eviction 

Through the process of eviction (articles 657 et seq. of the Civil Procedure 

Code), a landlord can claim the right to return possession of a building that was 

the object of a lease agreement. The competent court is that where the property 

is located.
21

 The application is in the form of the summons served to the tenant, 

as provided by article 660 of the Civil Procedure Code. 

Judicial Separation and Divorce 

Legal separation proceedings (articles 706 et seq. of the Civil Procedure Code) 

require the participation of the Public Prosecutor to protect the general interest 

of the spouses who intend to separate.
22

 The initial request is made by the 

plaintiff to the court of the last common residence of the spouses or, failing that, 

the place where the defendant is resident. 

Separation by Mutual Consent 

The process of separation by mutual consent
23

 is not contentious and is merely 

aimed at the joint regulation of the separation of the two spouses. The procedure 

is similar to that of the judicial separation, but the request is jointly made by the 

two spouses, often assisted by only one lawyer. 

                                                           
21 Civil Procedure Code, art 661. 

22 Civil Procedure Code, art 70. 

23 Civil Procedure Code, art 711. 
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Precautionary Measures 

During the time necessary to start a process or even during proceedings, it may 

happen that the object of the case is threatened by an imminent and irreparable 

harm. The goal of precautionary protection is to remove such threat. The issuance 

of precautionary measures by a judge is subject to the existence of two conditions, 

namely: 

 Danger in delay (periculum in mora); and 

 Appearance of a good right (fumus boni iuris). The first requirement is respected 

when a party proves the existence of a clear and specific situation of danger 

menacing the right whose protection is sought. The second requirement is the 

likelihood of the existence of a legitimate right. 

Precautionary measures may be revoked or modified by the judge of the litigation, 

upon request of the parties, when there are changes in the circumstances or events 

that led to the decision to issue the order and of which subsequent knowledge was 

acquired.
24

 It is possible to appeal against the precautionary measures within 15 

days of their issue.
25

 Such process is governed by articles 737 and 738 of the Civil 

Procedure Code, according to which the Court of Appeal will decide in chambers. 

Emergency Measures 

Article 700 of the Civil Procedure Code states that, apart from cases for which 

the law has provided a typical precautionary measure, a party, who has good reason 

to fear that, during the time it takes to enforce his right in the ordinary way, such 

right is threatened by imminent and irreparable harm, may seek urgent measures 

to ensure the temporary effects of a decision on the merits. 

Emergency measures can be requested only when a non-specific measure is 

provided for by law. The court grants an injunction when it ascertains the existence 

of danger in delay and the appearance of a good right. The measure is not bound 

by law, and the judge may find a solution on a case-by-case basis, with the 

highest degree of autonomy. 

Accelerated Proceedings 

Law Number 69 of 18 June 2009 introduced articles 702 bis, ter, and quater in 

the Civil Procedure Code, governing an accelerated proceedings. The intent is to 

allow the parties to obtain a final decision more quickly. The accelerated 

proceedings concern only situations where the court decides as single judge and, 

therefore, all disputes under article 50 bis of the Civil Procedure Code (those 

where the Tribunal is to be formed by a panel of three judges) remain excluded 

from the scope of these proceedings. 

                                                           
24 Civil Procedure Code, art 669 decies. 

25 Civil Procedure Code, art 669 terdecies. 
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The plaintiff proceeds by recourse to the President of the Court who will designate 

the judge responsible for evidence-taking and judgment. The judge fixes the day 

of hearing and provides for the recourse to be served to the defendant at least 30 

days before the date fixed for the hearing. The defendant must file his answer 

brief at least 10 days before the hearing. 

Article 702 ter of the Civil Procedure Code governs the proceedings. Basically, 

the outcome can be a judgment of acceptance or rejection. 

Labor Proceedings 

Special provisions of the Civil Procedure Code (Articles 409 et seq.) apply to 

labor proceedings. These are faster than ordinary proceedings since all allegations 

and evidence are submitted to the judge with the first statement of defense. 

Labor courts are presided over by qualified professional judges who only deal with 

i) employment claims, ii) claims regarding commercial agency relationships, and 

iii) independent workers. 

Since 24 November 2010, a conciliation procedure is no longer mandatory before 

starting a lawsuit at court. Parties can either bring a claim before the labor judge or 

request a conciliation or arbitration procedure, if certain conditions are met. Each 

collective bargaining agreement provides for specific arbitration rules. 

For labor issues, the plaintiff has to submit a petition to the judge (ricorso, which 

is later served on the defendant) in which he must indicate all the evidence that he 

asks the judge to be taken, as well as the facts and legal grounds of his claims. The 

petition cannot be modified at any later stage. Unless the petition is not admissible, 

the judge will set up a hearing before himself by way of an order. The petition and 

the order of the judge are then served on the defendant, who will have to file his 

answer brief at least 10 days before the hearing. 

Then, the proceedings go on with evidence taking (to be preliminarily approved 

by the judge) and the judgment. This latter is pronounced verbally by the judge 

after the parties’ lawyers have discussed the case in a specific hearing. The 

judgment’s motivation has to be filed by the judge within the next 15 days. The 

labor judges have the power to autonomously introduce new evidence and to 

order one of the parties to pay sanctions, indemnities, and compensation during 

the proceedings for the amounts that have already been ascertained as due. 

The Fornero reform (Law Number 92 of 2012) introduced an even faster procedure 

restricted to unfair dismissal disputes for companies with more than 15 employees: 

 Judges are obliged to schedule the first hearing within 40 days of the complaint. 

Within 10 days of the first hearing, the judge must issue a judgment to reject or 

uphold the claim. The judgment is immediately enforceable. 

 The parties may appeal this judgment to the Court of Appeal, whose decision 

may in turn be challenged before the Supreme Court. 
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This procedure is no longer applicable to employees hired from 7 March 2015. 

Since July 2011, judicial claims related to matters of employment and social 

security are no longer free of charge; therefore, a special contribution must also 

be paid in employment-related lawsuits. Such a contribution is not due when the 

claimant has a taxable income of less than EUR 34,585.23 (as results from the 

last tax return). 

For all other cases, the amount of the contribution is calculated proportionally to 

the value of the claim. 

The length of the proceedings depends on the type of matter involved in the 

lawsuit, on whether the employee has requested an urgency procedure, and on 

which territorial court is involved. Normally, an employment claim before the 

labor court may last from a minimum of six or seven months up to a maximum 

of two or three years. 

Proceedings before the Court of Appeal (which may regard both the reconstruction 

of the facts and the application of the law) usually last between another two and 

three years. 

Appeal judgments can be challenged before the Supreme Court (Corte di 

Cassazione, which may regard only the application of the law). Such proceedings 

usually last around three years. 

Settlement 

In general terms, the provisions governing Italian civil proceedings allow the 

parties involved in litigation to freely settle a dispute inside or outside the court, 

without any approval from the judicial authority. 

An important exception can be found in labor law since Article 2113 of the 

Italian Civil Code requires that any waiver or settlement involving the rights of 

an employee (or of an individual autonomous worker) arising from the mandatory 

provisions of either the law or the national bargaining agreements can be validly 

executed exclusively before the labor judge, the Territorial Labor Office, or the 

unions. All settlements entered into outside such three venues can be challenged 

in a six-month period. 

Class Action 

Law Number 31 of 12 April 2019 introduced an organic discipline of class 

action, which was brought back into the Civil Procedure Code after having been 

part of the so-called Consumer Code, where it was formerly disciplined. Therefore, 

at the end of Book IV (after Title VIII dedicated to arbitration) now appears the 

new Title VIII-bis denominated “Of collective proceedings” (articles 840-bis to 

840-sexiesdecies). A new set of detailed provisions is also included in the 

implementation rules of the Civil Procedure Code, so as to regulate communications 

by the chancellery and the notices related to specific class actions, as well as the 

list of organizations and associations entitled to bring forward class actions. 



ITALY ITA-19 

(Release 8 – 2019) 

Law Number 31 of 2019 will therefore apply to unlawful conducts committed 

after the date of its entry into force, while the provisions previously in force will 

continue to apply to unlawful conducts committed before that date. At the same 

time as the new law came into force, the corresponding provisions on class 

actions contained in the Consumer Code have been repealed (articles 139, 140, 

and 141 of Legislative Decree Number 229/2003). 

The main points of the new discipline are the following: 

With a class action, a non-profit organization or association, whose statutory 

objectives include the protection of consumers’ rights, or such subject that can 

be legitimately considered as part of the class, can take action against the 

perpetrator of the harmful conduct to ascertain the perpetrator’s responsibility 

and to obtain a judgment for the reimbursement of the damages suffered and/or 

refund the money unlawfully subtracted. 

Only the organizations and associations registered in a public list established 

with the Ministry of Justice can propose class actions, without prejudice to the 

capacity of each member of the class to be made a plaintiff. 

Class actions may be brought against companies or against bodies managing 

public services or public entities, relating to acts and behaviors put in place in 

the performance of their respective activities.  

At the procedural level, the application for the class action is proposed by means 

of a petition to the court exclusively before the specialized Section in Corporate 

Matters in the venue where the resistant is located. 

The petition, together with the decree of the judge setting the hearing, is filed 

with the court’s chancellery and, within ten days from such filing, is published in 

the public area of the telematic services portal managed by the Ministry of Justice, 

in order to ensure the availability to the public of the information contained therein. 

After 60 days from the publication of the petition in the public area of the portal, 

no further class actions can be proposed based on the same facts and against the 

same defendant and those proposed will be canceled. The class actions proposed 

between the filing date and the aforementioned deadline will be joined to the 

first action filed. 

The court decides by order on the admissibility of the class action. The admission 

order, published on the telematic services portal of the Ministry of Justice, 

establishes a peremptory term (from 60 to 180 days) within which the subjects 

with similar individual rights can adhere to the action. 

The procedure is governed by the Accelerated Proceedings provided for in 

articles 702-bis et seq. of the Civil Procedure Code (see above). 

Law Number 31 of 2019 also regulates the collective emergency action, with 

which anyone who has an interest in obtaining a precautionary measure concerning 

acts and behaviors that involve damage to a plurality of individuals or entities 
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may request the tribunal to issue an order of i) cessation or ii) prohibition of the 

reiteration of the conduct. 

Non-profit organizations or associations whose statutory objectives include the 

protection of the interests affected by the aforementioned conducts or behavior 

are entitled to propose the action only if they are registered in the public list 

established with the Ministry of Justice. 
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Introduction 
 

Japan is a civil law country. In the area of civil procedure legislation, the most 
relevant statute is the Civil Procedure Law (CPL). 1  The current CPL was 
enacted in 1996, replacing the earlier CPL.2  Under the CPL, the Supreme Court 
has enacted the Civil Procedure Rules.3 
 

The CPL provides for the procedures through which civil disputes between 
individuals, corporations, or other entities can be resolved by litigation at court. 
A national or municipal body may be a party to litigation when such an entity is 
involved in a civil dispute. 
 

The Administrative Case Litigation Law (ACLL)4 has been enacted to resolve 
disputes related to rights under public law (administrative cases). Article 7 of the 
ACLL provides that the matters not stipulated in the ACLL are governed by the 
CPL. Accordingly, there is the view that administrative litigation represents a 
kind of civil litigation. The CPL provides for determining the rights or 
obligations between the parties to a litigation by a judgment. The Civil 
Execution Law5 has been enacted for executing a judgment in cases where a 
losing party does not act voluntarily in accordance with a judgment. 

 
Courts 
 

Types of Courts 
 

The court hierarchy consists of the Supreme Court of Japan and the lower 
courts. The Supreme Court is the highest court in Japan. The lower courts are 
divided into high courts, district courts, family courts, and summary courts.  
 

Eight high courts have been established, one each in Tokyo, Osaka, Nagoya, 
Hiroshima, Fukuoka, Sendai, Sapporo, and Takamatsu. The Nagoya High Court 

                                                 
1 Law Number 109 of 26 June 1996, as amended. 
2 Law Number 29 of 21 April 1890. 
3 Supreme Court Rules Number 5 of 17 December 1996. 
4 Law Number 139 of 16 May 1962, as amended. 
5 Law Number 4 of 30 March 1979, as amended. 
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has its branch in Kanazawa, the Hiroshima High Court has its branches in 
Okayama and Matsue, the Fukuoka High Court has its branches in Miyazaki and 
Naha, and the Sendai High Court has its branch in Akita. The Intellectual 
Property High Court has been established as a special branch of the Tokyo High 
Court, to handle intellectual property cases. 
 

District courts and family courts have been established, one each for Tokyo, 
Osaka, Kyoto, and the 43 prefectures (ken), and four district courts and four 
family courts have been established in Hokkaido (one each in Sapporo, 
Hakodate, Asahikawa, and Kushiro). More than 400 summary courts have been 
established in smaller areas throughout Japan. 
 
Court Staff 
 

The kinds of judges include the chief judge of the Supreme Court, judges of the 
Supreme Court, chief judges of the high courts, judges, assistant judges, and 
judges of the summary courts.  
 

Other court staff include court clerks, court research officials, court 
administrative officials, specialist members, execution officials, and sundry such 
officials. 
 
Single Judge and Panel of Judges 
 

A court handling a case may consist of a single judge or a panel of judges. The 
Supreme Court has one grand panel consisting of 15 judges and three smaller 
panels consisting of five judges. 
 

In principle, a panel of a high court consists of three judges. For exceptional 
cases, a panel of a high court may consist of five judges. In principle, a court 
handling a case at a district court consists of a single judge, but a panel of three 
judges may be formed if so determined or when an appeal case is being heard. A 
court handling a case at a family court consists of a single judge, in principle. A 
court handling a case at a summary court consists of a single judge. The jury 
system has not been adopted under the Japanese civil procedure and all civil 
cases are judged by professional judges. 

 
Jurisdiction 
 

The jurisdiction of a court indicates the kinds of cases and the geographical area 
for cases that a court can handle. 
 
Exclusive Jurisdiction 
 

At first instance, a case is subject to the exclusive jurisdiction of a particular 
court (or courts), if the applicable law so stipulates. For example, patent 
infringement cases are subject to the exclusive jurisdiction of the Tokyo District 
Court or the Osaka District Court. 
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Subject Matter Jurisdiction 
 

Subject matter jurisdiction is the jurisdiction of a court of first instance, 
determined according to the importance (large or small) of a case, except for 
cases for which exclusive jurisdiction is stipulated. A summary court has subject 
matter jurisdiction over cases at first instance when the value of a claim does not 
exceed JPY 1,400,000. A district court has subject matter jurisdiction in cases 
where the value of a claim exceeds JPY 1,400,000 and in cases related to real 
estate. 
 

The value of a claim is calculated in accordance with the interest claimed in a 
case. For example, if a plaintiff claims payment of JPY 10,000,000 from a 
defendant, the value of the claim is JPY 10,000,000. If it is impossible or 
extremely difficult to calculate the value of the claim in a case, the value of the 
claim is deemed to exceed JPY 1,400,000. 
 

With regard to a case in which the claim is not based on a property right or a 
case for which it is extremely difficult to calculate the value of a claim, the value 
of the claim is deemed to be JPY 1,600,000. 
 
Territorial Jurisdiction 
 

In General 
 

Territorial jurisdiction is the jurisdiction of a court from the viewpoint of a 
particular geographic area. 
 
Jurisdiction by General Venue 
 

Article 4 of the CPL stipulates jurisdiction based on the general venue: 
 

‘(1) An action shall be subject to the jurisdiction of the court that has 
jurisdiction over the location of the general venue of the defendant. 

‘(2) The general venue of a person shall be determined by his domicile, by 
his residence if he has no domicile in Japan or if his domicile is unknown, 
or by his last domicile if he has no residence in Japan or his/her residence is 
unknown. 

‘(3) If an ambassador, minister, or any other Japanese national in a foreign 
state who enjoys immunity from the jurisdiction of that state has no general 
venue pursuant to the provision of the preceding paragraph, his general 
venue shall be deemed to be located in the place specified by the Rules of 
the Supreme Court. 

‘(4) The general venue of a juridical person or any other association or 
foundation shall be determined by its principal office or business office, or 
by the domicile of its representative or any other principal person in charge 
of its business if it has no business office or other office. 

‘(5) The general venue of a foreign association or foundation, 
notwithstanding the provision of the preceding paragraph, shall be 
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determined by its principal office or business office in Japan, or by the 
domicile of its representative or any other principal person in charge of its 
business assigned in Japan if it has no business office or other office in 
Japan. 

‘(6) The general venue of a state shall be determined by the location of a 
government agency that represents the state in a suit.’ 

 
Jurisdiction over Action Based on Proprietary and Other Claims 
 

Article 5 of the CPL stipulates the jurisdiction over an action based on a 
proprietary claim and other claims: 
 

‘Actions listed in the following items may be filed at the court that has 
jurisdiction over the place specified in the respective items. 
 

‘(1) An action on a property right: the place of performance of the 
obligation. 
‘(2) An action to claim payment of money for a bill or note or a check: 
the place of payment of the bill or note or the check. 
‘(3) An action on a property right against a mariner: the location of the 
registry of the ship. 
‘(4) An action on a property right against a person who has no domicile 
(in the case of a juridical person, business office or other office; 
hereinafter the same in this paragraph) in Japan or whose domicile is 
unknown: the location of the subject matter of the claim or security 
thereof or of any seizable property of the defendant. 
‘(5) An action against a person who has a business office or other 
office, which relates to the business conducted at such business office 
or other office: the location of the business office or other office in 
question. 
‘(6) An action relating to a ship or voyage, which is against the ship 
owner or any other person who uses the ship: the location of the 
registry of the ship. 
‘(7) An action based on a ship claim or any other claim secured by a 
ship: the location of the ship. 
‘(8) The following actions relating to a company or any other 
association or foundation: the location of the general venue of the 
association or foundation: 

 

‘(i) An action brought by a company or any other association 
against its member or a person who was its member, an action 
brought by a member against another member or a person who was 
a member, or an action brought by a person who was a member 
against a member, which is based on his status as a member. 
‘(ii) An action brought by an association or foundation against its 
officer or a person who was its officer, based on the person’s status 
as an officer. 
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‘(iii) An action brought by a company against its incorporator or a 
person who was its incorporator or against its inspector or a person 
who was its inspector, based on the person’s status as an 
incorporator or inspector. 
‘(iv) An action brought by a creditor of a company or any other 
association against its member or a person who was its member, 
based on his status as a member. 

 

‘(9) An action relating to a tort: the place where the tort was 
committed. 

‘(10) An action for damages due to ship collision or any other accident 
at sea: the first place where the damaged ship docked. 

‘(11) An action relating to salvage: the place where the salvage was 
performed or the first place where the salvaged ship docked. 

‘(12) An action relating to real property: the location of the real 
property. 

‘(13) An action relating to a registration: the place where the 
registration should be performed. 

‘(14) An action relating to a right of inheritance or statutory reserved 
share or an action relating to a testamentary gift or any other act that 
shall become effective upon death: the location of the general venue of 
the decedent at the time of the commencement of the inheritance. 

‘(15) An action relating to inheritance or its encumbrance which does 
not fall under the category of action set forth in the preceding 
paragraph, provided that any part or all of inheritance is located in a 
place where the court has the jurisdiction pursuant to the preceding 
paragraph: place as provided in the preceding paragraph.’ 

 
Agreement on Jurisdiction 
 

The parties may determine, by agreement, the court that will have 
jurisdiction over a case at first instance. The agreement is effective only if it 
is made with respect to an action based on certain legal relationships and 
made in writing or made by means of an electromagnetic record (ie, a record 
made in electronic form, magnetic form, or any other form not recognizable 
to human perception, which is used in information processing by 
computers).6 
 
Jurisdiction by Response 
 

If a defendant has presented oral arguments on the merits or made statements in 
preparatory proceedings without filing a defense of lack of jurisdiction at the 
court of first instance, this court will have jurisdiction.7 

                                                 
6 Civil Procedure Law, art 11.  
7 Civil Procedure Law, art 12.  



JPN-6                                                                      INTERNATIONAL CIVIL PROCEDURE 
 

(Release 2 – 2013) 

Jurisdiction over Intellectual Property Cases  
 

An action such as an infringement action relating to a patent right, utility model 
right, right of layout designs of integrated circuits, or an author’s right over a 
computer program is subject to the exclusive jurisdiction of the Tokyo District 
Court or the Osaka District Court. 
 

An action such as an infringement action relating to a design right, trade mark 
right, author’s right (excluding an author’s right over a computer program), right 
of publication, neighboring right, breeder’s right, or an action pertaining to the 
infringement of business interests under the rules on unfair competition may be 
filed with the Tokyo District Court or the Osaka District Court, which has non-
exclusive jurisdiction over such actions. 
 
Jurisdiction of Japanese Courts 
 

In General 
 

The CPL has provisions based on which the Japanese courts have jurisdiction 
over international cases. 
 
Jurisdiction Based on Defendant’s Address  
 

Article 3-2 of the CPL stipulates jurisdiction of the Japanese courts based on the 
defendant’s address in Japan. 
 
Jurisdiction over Cases Related to Japan  
 

Article 3-3 of the CPL stipulates jurisdiction of the Japanese courts based on 
contractual obligations to be performed in Japan, the properties located in Japan 
to be claimed, the defendant’s business activities in Japan, torts committed in 
Japan, and so on. 
 
Jurisdiction over Cases Related to Consumer Contracts or Labor Relationships  
 

Article 3-4 of the CPL stipulates jurisdiction of the Japanese courts based on a 
consumer’s address in Japan in a case where the consumer sues against a 
business operator in connection with a consumer contract, and also stipulates 
jurisdiction of the Japanese courts based on a worker’s address in Japan in a case 
where the worker sues against an employer in connection with the labor 
relationship.  
 
Exclusive Jurisdiction over Certain Cases  
 

Article 3-5 of the CPL stipulates exclusive jurisdiction of the Japanese courts 
over certain cases stipulated in the Company Law of Japan, cases in 
connection with registrations to be made in Japan, and cases related to the 
existence/non-existence or the effect of intellectual property rights registered 
in Japan. 
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Parties 
 

The party who brings the action is the plaintiff, and the party against whom the 
action is brought is the defendant. If rights or obligations that are the subject 
matter of the actions are common to two or more persons or are based on the 
same factual or statutory cause, these persons may sue or be sued as co-parties. 
The same provision applies when rights or obligations that are the subject matter 
of the actions are of the same kind and based on the same kind of causes in fact 
or in law.8 
 

Any procedural acts performed by one of the co-parties, any procedural acts 
performed against one of the co-parties by the opponent, and any matters that 
have occurred with regard to one of the co-parties do not affect the other co-
party (or co-parties).9 On the other hand, evidence presented by one party can be 
used for or in connection with all the other parties involved in the same litigation 
procedure. 
 

A third party who has an interest in the outcome of a suit may intervene in the 
suit in order to assist either party to the suit. 10  This is called ‘assisting 
intervention’, and the third party who has intervened is called an ‘assisting 
intervener’. 
 

A third party who asserts that his right will be harmed by the outcome of a suit, 
or a third party who asserts that he has the right to the whole or part of the 
subject matter of a suit, may intervene in the suit as a party, designating either or 
both of the parties to the suit as the opposing party (or parties).11 This is called 
‘independent intervention’. 

 
Basic Principles 
 

Argument Principle 
 

The ‘argument principle’ refers to the rule under which the responsibility for the 
presentation of evidence and arguments is borne by the parties to a suit. The 
court cannot render judgment on a matter not claimed by a party to the suit.12  
 

If a main fact is not disputed between the parties to a litigation, the court cannot 
find another fact different from the undisputed main fact. A ‘main fact’ is a fact 
directly necessary for establishing a cause of action or a defense. On the other 
hand, an ‘indirect fact’ is a fact that presumes a main fact. Even if an indirect 
fact is not disputed between the parties, the court may find differently from the 
undisputed indirect fact. 

                                                 
8   Civil Procedure Law, art 38.  
9   Civil Procedure Law, art 39. 
10 Civil Procedure Law, art 42.  
11 Civil Procedure Law, art 47(1).  
12 Civil Procedure Law, art 246. 
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Burden of Argument and Burden of Proof 
 

Under the argument principle, a party bears the ‘burden of argument’. For 
example, if a plaintiff does not present an argument describing the main facts 
necessary for a cause of action, the plaintiff’s claim will be dismissed. 
Accordingly, the burden of argument for a cause of action is on the plaintiff. 
Even if facts leading to a defense exist but the defendant does not present an 
argument describing the main facts necessary for the defense, the defense will 
not be recognized by the court. Accordingly, the burden of argument for a 
defense is on the defendant. 
 

The ‘burden of argument’ and the ‘burden of proof’ are different concepts. The 
burden of argument is related to which party bears the burden of presenting an 
argument, and the burden of proof is related to which party bears the burden of 
proving the presented argument. In principle, the party who bears the burden of 
argument also bears the burden of proof for the facts for such argument. 
 
Good Faith Principle 
 

Article 1(2) of the Civil Code13 provides that ‘the exercise of rights and the 
performance of duties must be made in good faith’. Article 1(3) of the Civil 
Code provides that ‘no abuse of rights is permitted’. These basic principles 
under the Civil Code apply to the civil procedure. 
 

If it is against the good faith principle for a party to present certain arguments, a 
court may dismiss such arguments regardless of whether or not the facts 
establishing such arguments are found. Suppose that Party A presents a certain 
argument; Party B, the opponent, presents another argument based on Party A’s 
argument; and the proceedings continue. Even if Party A tries to withdraw the 
argument already presented at a later date, the court can dismiss such 
withdrawal under the principle of ‘estoppel’. 

 
Commencing Action 
 

Complaint 
 

A plaintiff commences an action by submitting a complaint to a court. The 
complaint must state the names and addresses of the parties, the plaintiff’s 
claim, the cause of action for the claim, and the value of the claim. 
 

If the party submitting the complaint is a corporation, the name of the 
representative of the corporation also must be stated. An official document 
certifying the name and address of the corporation must be submitted to the 
court with the complaint. If the party is a Japanese corporation, such matters are 
registered at the registration office covering the area where the head office of the 
corporation is located. Any person can obtain a certified copy of the registered 
details of a corporation, which must be submitted with the complaint. 
                                                 
13 Law Number 89 of 27 April 1896. 
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The value of a claim must be calculated and described in the complaint. The fees 
for filing a suit are calculated according to the value of the claim and the 
plaintiff must pay these fees to the court at the time of submitting the complaint 
to the court.  
 

The fees increase according to the value of the claim. For example, when the 
value of the claim is JPY 1,000,000, the fees are JPY 10,000; when the value of 
the claim is JPY 10,000,000, the fees are JPY 50,000; when the value of the 
claim is JPY 100,000,000, the fees are JPY 320,000; and when the value of the 
claim is JPY 1,000,000,000, the fees are JPY 3,020,000. These fees are a part of 
litigation costs. The losing party must bear the costs of litigation; the court rules 
which party must bear the costs of litigation. 
 

A plaintiff may submit a copy of the documentary evidence with the complaint. 
Upon its submission to the court, an ‘Evidence Explanatory Paper’ listing the 
title of the document, date of the document, author/name of the person who has 
written/produced the document, and facts the document proves also must be 
submitted. 
 
Plaintiff’s Claim 
 

The plaintiff’s claim is the judgment that the plaintiff seeks from the court. 
Under the argument principle, the court cannot render a judgment beyond the 
scope of the plaintiff’s claim. For example, in the case of damages, the court 
cannot render a payment order beyond the amount of damages claimed by the 
plaintiff even if, based on the evidence presented in the suit, the court may find 
the amount of damages to be higher. The court cannot render a legal remedy not 
claimed by the plaintiff even if the court is aware of an appropriate legal remedy 
to resolve the case. 
 

A plaintiff’s claim may fall into one of three categories: provision, confirmation, 
and creation. A provision claim is when the plaintiff requests the defendant to 
conduct some action such as the payment of money, the performance of some 
action, prohibition of some action, and similar acts. A confirmation claim is 
when the plaintiff requests the court to confirm some legal relationship, right, or 
obligation. A creation claim is when the plaintiff requests the court to create, 
change, or end a legal relationship. 
 

A plaintiff’s claim must be specific. If a plaintiff makes a monetary provision 
claim, the amount of money must be described in the complaint. An example of 
a monetary claim could be: ‘The defendant shall pay to the plaintiff JPY 
10,000,000 plus interest of five per cent thereon from the date following the date 
of service of the Complaint until the completion of the payment’.  
 

If a plaintiff demands that a defendant conduct a certain act in a provision claim, 
the act must be specified. An example of an injunction claim could be: ‘The 
defendant shall not manufacture or sell the products described in the 
Attachment’. The products must be described in the Attachment, and this 
description of the products is a part of the claim.  
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An example of a confirmation claim could be: ‘It is confirmed that the plaintiff 
does not owe JPY 1,000,000 to the defendant under the loan agreement of 1 April 
2010 between the plaintiff and the defendant’. An example of a creation claim in a 
divorce case could be: ‘The plaintiff and the defendant shall be divorced’.  
 

A non-specific claim is not allowed. For example, claims such as ‘The defendant 
shall pay the plaintiff damages as the court deems appropriate for this case’, and 
‘The plaintiff seeks an injunction order as the court deems appropriate for this 
case’, and similar non-specific claims are not allowed. 
 

Unless there is any change to the basis for a claim, the plaintiff may amend the 
claim until oral arguments are concluded, unless the amendment would 
substantially delay court proceedings.14 If the change of a claim includes the 
withdrawal of part of the claim when the defendant has, on the merits, submitted 
an answer or brief or made arguments in preparatory proceedings for argument 
or oral argument proceedings, the withdrawal of that part of the claim will not 
take effect unless the defendant consents to the withdrawal.15 
 
Cause of Action 
 

The complaint must state the cause of action for the claim the plaintiff seeks in 
the Cause of Action section of the claim. The cause of action specifies the legal 
nature of the plaintiff’s claim and presents the facts from which the plaintiff’s 
claim arises.  
 

The main facts instigating the plaintiff’s claim must be stated as the cause of 
action. For example, when the plaintiff’s claim is the repayment of money 
loaned to the defendant, the plaintiff must state as the cause of action the 
conclusion of the loan agreement, including the payment of the loaned money 
from the plaintiff to the defendant, the due date for repayment, and the passage 
of the due date. 
 

Several causes of action may be stated for a plaintiff’s claim. For example, in a 
case where the plaintiff seeks payment of money from the defendant and the 
legal ground is a breach of contract or a tort, the plaintiff may argue for both a 
breach of contract and tort as selective arguments or as primary and secondary 
arguments. Indirect facts presuming the main facts may be stated in the Cause of 
Action section. 
 

The background information related to a dispute between the plaintiff and the 
defendant also may be stated in the Cause of Action section. Such information 
may help settlement negotiation, which may be conducted during subsequent 
court proceedings. Unless there is any change to the basis for a claim, a plaintiff 
may amend the cause of action until oral arguments are concluded, unless the 
amendment would substantially delay court proceedings.16 

                                                 
14 Civil Procedure Law, art 143(1).  
15 Civil Procedure Law, art 261(2).  
16 Civil Procedure Law, art 143(1).  
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Service of Summons and Complaint 
 

When the plaintiff commences an action, he must submit two copies of the 
complaint. If documentary evidence is submitted with a complaint, two copies 
of the documents and an Evidence Explanatory Paper must be submitted, one 
each for the court and the defendant. 
 

When a court accepts a case, the civil division of the court handling the case will 
be determined and the case number will be allocated. The court will set the time 
and date for the first oral argument in court. Usually, the date for the first oral 
argument is set approximately one month from the acceptance of the case by the 
court. 
 

The court serves the summons and the complaint (and copies of documentary 
evidence and the Evidence Explanatory Paper, if submitted with the complaint) 
on the defendant. Usually, the service of the summons and the complaint is 
conducted by registered mail with return receipt. In Japan, the court, rather than 
the plaintiff, undertakes the procedures for the service of the summons and the 
complaint. The rules for service are specified in the CPL. 
 

In Japan, service is made with the authority of the court. The court clerk 
administers affairs concerning service. Except for special cases, service is made 
by mail or by the court execution officer.  
 

In the case of service by mail, persons employed by the postal services are 
treated as persons who are to make the service.  
 

The court clerk may personally make service upon a person who has appeared in a 
case that is pending before that court. Service is made by delivering the document 
to be served to the person who is to receive service, except in certain cases. 
 

In principle, service is made at the domicile, residence, business office, or other 
office of the person who is to receive the service.17 Service to be made in a 
foreign country is made as commissioned by the presiding judge to the 
competent government agency of that country or to the Japanese ambassador, 
minister, or consul stationed in that country.18 In certain cases, a court clerk, 
upon a motion, may make service of the summons by publication.19 The CPL 
also stipulates other methods for service. 
 
Answer 
 

Submission of Answer 
 

A summons served on a defendant also includes a request for an answer. An 
answer is a document the defendant submits to the court in response to the 
complaint. The deadline for the submission of an answer is usually 
                                                 
17 Civil Procedure Law, art 103(1).  
18 Civil Procedure Law, art 108. 
19 Civil Procedure Law, art 111. 
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approximately one week before the first hearing date. The answer must state the 
defendant’s response to the plaintiff’s claim and the defendant’s response to the 
cause of action. 
 

If the defendant neither appears at the court at the time and date of the first 
oral argument nor submits an answer to the court, it is deemed that the 
defendant admits the facts stated by the plaintiff. 20  Accordingly, if the 
plaintiff’s claim and the cause of action are appropriately stated in the 
complaint, the court will render a judgment in favor of the plaintiff and the 
defendant will lose the case. 
 
Answer to Claim 
 

The answer to the claim is the judgment that the defendant seeks from the court 
in response to the plaintiff’s claim in the complaint. 
 

When a case does not meet some requirement for commencing a suit, the 
defendant may answer for a dismissal of the suit without prejudice. If the 
defendant disputes the plaintiff’s claim, the defendant may answer for a 
dismissal of the suit with prejudice. 
 
Answer to Cause of Action 
 

Types of Admission or Denial. The defendant must state an admission or 
denial of the plaintiff’s arguments stated in the cause of action. ‘Admission or 
denial’ means that the party must make it clear whether it ‘admits’, ‘denies’, 
‘does not know’, or ‘disputes’ the facts or legal arguments stated by the 
opposing party. 
 
Admission. When the defendant admits a fact stated by the plaintiff, he states 
‘admit’ to the portion related to the fact.  
 
Denial. When the defendant denies a fact stated by the plaintiff, he states ‘deny’ 
to the portion related to the fact. There are two types of denial: simple denial and 
affirmative denial. ‘Simple denial’ means just denying the alleged fact. 
‘Affirmative denial’ means denying the alleged fact with an allegation of an 
incompatible fact. 
 
Not Knowing. When the defendant does not know a fact stated by the plaintiff, 
the defendant states ‘do not know’ to the portion related to the fact. When a 
defendant states that it does not know a fact, it is presumed that the defendant 
disputes the fact. 
 
Dispute. When the defendant disputes the plaintiff’s legal argument, the 
defendant states ‘dispute’ to the legal argument.  

                                                 
20 Civil Procedure Law, arts 158 and 159(1)(3). 
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‘Denial’ is a response to an alleged fact, and ‘dispute’ is a response to a legal 
argument. However, it is sometimes unclear whether a party’s statement is a fact 
or a legal argument, in which case the counterparty may state ‘deny or dispute’. 
 
Legal Effect of Admission or Denial. If the defendant admits a main fact, the 
court cannot find another fact different from the admitted main fact and must 
take the undisputed main fact into consideration when rendering the judgment. 
The plaintiff does not need to prove an undisputed main fact. Even if the 
defendant submits evidence contradictory to an undisputed main fact, a fact 
contradictory to the undisputed main fact will not be found. Accordingly, the 
defendant should be careful about admitting a main fact. 
 

The plaintiff bears the burden of proof of the facts of the cause of action when 
the defendant ‘denies’, ‘does not know’, or ‘disputes’ the plaintiff’s legal 
argument. The defendant’s admission of the plaintiff’s legal argument is called 
an ‘admission of right’. Theoretically, an admission of right does not admit the 
main facts from which such right arises, and an admission of right does not have 
a binding effect on the court. However, it is possible that the court may find an 
undisputed legal relationship or right and take this undisputed legal relationship 
or right into consideration when rendering the judgment. 
 
Defendant’s Arguments 
 

The defendant may state the facts which lead to the denial of the facts alleged by 
the plaintiff, such as background information or other facts relevant to the case. 
 

The defendant may argue a defense and state the facts necessary for establishing 
the defense. ‘Defense’ means a legal argument for the dismissal of the plaintiff’s 
claim, even if the main facts of the cause of action are found. For example, the 
lapse of the statute of limitations is a defense. Based on the statute of limitations, 
damages claims in tort are subject to a three-year limitation, starting from the 
time when the victim comes to know of the damage and of the tortfeasor. 
 

The defendant bears the burden of proof of the facts from which the defense 
arises. The defendant may submit a copy of documentary evidence and an 
Evidence Explanatory Paper with its answer. 
 
Countersuit 
 

The defendant may file a countersuit with the court where the principal suit is 
pending or until oral arguments are concluded, only for the purpose of making a 
claim relevant to the claim that is the subject matter of the principal suit or to the 
allegations or evidence for defense.  
 

A countersuit may not be filed when the claim that is the subject matter of the 
countersuit is subject to the exclusive jurisdiction of another court (excluding 
agreement on jurisdiction between the parties) or when the filing of a countersuit 
would substantially delay court proceedings.21 
                                                 
21 Civil Procedure Law, art 146(1). 
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When the defendant files a countersuit, the same court that has jurisdiction over 
the principal suit will be in charge of the countersuit. The principal suit and the 
countersuit go together under the same court proceedings and evidence is used 
both for the principal suit and the countersuit. The same judge (or judges) will 
preside over the principal suit and the countersuit, so that a consistent judgment 
can be expected for both suits. 
 

The defendant must pay filing fees to the court for a countersuit, according to 
the value of the counterclaim, in the same way as when a plaintiff files a 
complaint. A defendant who files a case as a countersuit also may file with the 
court a case that is not a countersuit. 
 
Brief 
 

A party may submit a brief to state any additional or supplemental arguments, 
respond to the opposing party’s arguments, and so on. If the case is not a simple 
one, the plaintiff and the defendant may submit their briefs several times during 
court proceedings. 

 
Interim Measures of Protection 
 

Civil Provisional Remedies 
 

In General 
 

A suit takes time until a final judgment is rendered, and it is possible that the status 
of the defendant’s properties or the legal relations subject to the suit may change 
during this time. If such a change occurs, it is possible that the plaintiff will not be 
able to enforce the judgment even if he wins the suit. It was in response to this 
situation that the Civil Provisional Remedies Act (CPRA) was enacted.22  
 

A motion for civil provisional remedies may be filed with a court before 
commencing a suit on the merits against the defendant. In the motion paper, the 
party seeking the motion must state the provisional order to be issued, the right 
or relationship of rights to be preserved, and the necessity for the civil 
preservation.23 Accordingly, the requirements for civil provisional remedies are 
‘the right to be preserved’ and ‘the necessity for the civil preservation’. 
 

The party making the motion must make a prima facie showing of the existence 
of the right to be preserved and the necessity to preserve it.24  Evidence in 
proceedings for civil provisional remedies is limited to evidence that can be 
examined by the court at once. Accordingly, a motion for witness examination 
with a request for a subpoena, a motion for submission of documents from the 
opposing party, and other such motions may not be made. 

                                                 
22 Act Number 91 of 22 December 1989, as amended. 
23  Civil Provisional Remedies Act, art 13(1).  
24  Civil Provisional Remedies Act, art 13(2).  
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When the requirements are met, a provisional civil remedies order will be issued 
by the court after the deposit of a bond by the party making the motion25 or, for 
the enforcement of the temporary restraining order, on the condition that deposit 
of a bond is made within a certain period of time that is found to be reasonable.  
 

The amount of the bond will be determined by the court and will be an amount 
that is found to be reasonable to cover possible damage the opposing party may 
suffer from the execution of the provisional civil remedies order by the party 
making the motion. 
 

In proceedings for a provisional civil remedies order, the party making the 
motion is called the ‘obligee’ and the opposing party is called the ‘obligor’. 
Civil provisional remedies may be by way of a provisional attachment or a 
provisional disposition. 
 
Provisional Attachment 
 

A provisional attachment order may be issued for a claim for the payment of 
money when it would not be possible to carry out compulsory execution or 
when the compulsory execution would be extremely difficult to carry out.26 
 

For example, when a claimant has a claim for the payment of money against a 
debtor but the debtor owns only a house and land from which the payment could 
be made, the claimant may make a motion for a provisional attachment of the 
house and land. 
 
Provisional Disposition 
 

There are two kinds of provisional disposition: provisional disposition related to 
the subject matter in dispute and provisional disposition admitting provisional 
status. 
 

A provisional disposition order relating to the subject matter in dispute may be 
issued when, due to the change of his current status, the obligee would not be 
able to exercise his right or it would be extremely difficult for the obligee to 
exercise his right.27 
 

For example, when a purchaser has purchased a house from a seller but the 
seller is trying to sell the house to a third party before the registration of the 
transfer of the ownership to the first purchaser has been completed, the first 
purchaser may make a motion for a provisional disposition order relating to the 
house, prohibiting the seller from selling or otherwise transferring the house to a 
third party. 
 

A provisional disposition order granting provisional status may be issued when 
such status is necessary in order to avoid any possibility of substantial damage 
                                                 
25 The party may make a motion for the deposit of a bond by a third party in its stead. 
26  Civil Provisional Remedies Act, art 20(1).  
27 Civil Provisional Remedies Act, art 23(1).  
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or imminent danger to the obligee with regard to the relationship of rights in 
dispute.28 For example, when a patentee is manufacturing and selling patented 
products and an infringer is illegally manufacturing and selling the patented 
products, the patentee may make a motion for a provisional disposition order 
prohibiting the infringer from manufacturing or selling the patented products. 
 
Preservation of Evidence 
 

A suit is commenced by the plaintiff’s submission of a complaint to the court. 
However, if there are circumstances under which it would be difficult to 
examine the evidence unless the examination of evidence is conducted in 
advance of the court hearing, a party may make a motion for the preservation of 
evidence. 
 

For example, if there are circumstances under which documentary evidence 
would be destroyed or hidden by the potential defendant after the formal 
commencement of a suit against him, the potential plaintiff may first make a 
motion to the court for examination of the documentary evidence. The court will 
decide, through ex-parte procedures, whether or not the motion should be 
granted.  
 

If the motion is granted, the notice of the court’s decision on the motion for 
preservation of evidence will be served on the holder of the document (the 
potential defendant) one to three hours before the time of the start of the 
procedure for the preservation of evidence, to the practical effect that there will 
be no time for the holder to destroy or hide the document. The procedure will be 
conducted at the place where the document is located (eg, at the holder’s office 
address) at the time specified in the decision on the motion for preservation of 
evidence. Usually, a copy of the document is made, and an official record of the 
preservation of evidence, including a copy of the document, are subsequently 
made by the court in charge of the preservation of the evidence. The party 
making the motion may obtain a copy of the official records from the court. 
 

After the procedure for the preservation of evidence, the party that made the 
motion may commence a suit as plaintiff by submitting a complaint to the court. 
The official record of the preservation of evidence will then be sent from the 
court which conducted the procedure for preservation of evidence to the court in 
charge of the suit. The outcome of the preservation of evidence contained in the 
record may be used as evidence in the suit. 

 
Termination of Suit Other Than by Judgment 
 

Settlement at Court 
 

The parties to the suit may settle the case at court. The court, irrespective of the 
extent of progress of a suit, may attempt to arrange a settlement or have an 
                                                 
28 Civil Provisional Remedies Act, art 23(2).  
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authorized judge or commissioned judge attempt to arrange a settlement.29 The 
court or the authorized judge may mediate the settlement negotiations between 
the parties and also may suggest appropriate settlement terms to the parties. 
Such settlement negotiations may be conducted from time to time during court 
proceedings. 
 

When settlement is reached between the parties and the settlement terms are 
recorded in the court records of the case, the suit comes to an end. The 
settlement recorded in the court records has the same legal effect as a final 
and conclusive judgment. 30  Accordingly, when the settlement terms are 
appropriately stated to the effect of res judicata and enforceability, they 
have legal effect. Settlement terms may be various and may include rights 
and obligations between the parties not claimed in the case. Settlement 
terms also may include a provision for the expression of an apology from 
one party to the other party, even if such a provision does not have any 
legal effect. 

 
Withdrawal of Suit 
 

The plaintiff may withdraw the suit in its entirety before a judgment 
becomes final and conclusive. 31  When the defendant has submitted an 
answer or brief or made arguments in preparatory proceedings for argument 
or oral argument proceedings on the merits, the withdrawal of the suit does 
not take effect unless the defendant’s consent to the withdrawal has been 
obtained.32 
 

When a suit has effectively been withdrawn, it is deemed that the suit has not 
been pending from the beginning.33 However, when a suit has effectively been 
withdrawn after a final judgment on the merits, the plaintiff may not file the 
same suit again.34 

 
Waiver of Claim 
 

When the plaintiff has waived his claim in its entirety at oral argument 
proceedings, preparatory proceedings for argument, or settlement proceedings,35 
the suit comes to an end.  
 

The waiver may be made without the defendant’s consent. The plaintiff’s waiver 
of his claim in its entirety has the same legal effect as a final and conclusive 
judgment dismissing the plaintiff’s claim in its entirety. 
                                                 
29 Civil Procedure Law, art 89.  
30 Civil Procedure Law, art 267.  
31 Civil Procedure Law, art 261(1). 
32 Civil Procedure Law, art 261(2). 
33 Civil Procedure Law, art 262(1).  
34 Civil Procedure Law, art 262(2). 
35 Civil Procedure Law, art 266(1).  
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Acknowledgement of Claim 
 

When the defendant has acknowledged the plaintiff’s claim in its entirety at oral 
argument proceedings, preparatory proceedings for argument, or settlement 
proceedings,36 the suit comes to an end.  
 

The defendant’s acknowledgement of the plaintiff’s claim in its entirety has the 
same legal effect as a final and conclusive judgment admitting the plaintiff’s 
claim in its entirety. 

 
Court Proceedings at First Instance 
 

Oral Arguments  
 

Oral arguments are conducted in a courtroom open to the public. On the date of 
the first oral argument, the plaintiff states the complaint and the defendant states 
the answer. If briefs have been submitted, the plaintiff and the defendant state 
their briefs. In this respect, ‘state’ means the official presentation of the contents 
of the complaint, the answer, and the briefs by the respective parties. In actual 
courtroom proceedings, the parties do not read the contents of the complaint, the 
answer, and the briefs.  
 

The party intending to present the arguments to the court merely says that he 
‘states’ the document including the arguments. Accordingly, the actual oral 
arguments between the parties are not conducted in the courtroom, and the 
proceedings to ‘state’ the arguments usually take less than 10 minutes. 
 

Under the argument principle, it is up to the parties to present their arguments to 
the court by stating the argument papers. Accordingly, it is permissible for a 
party not to state an argument paper in its entirety or in part, in which case the 
arguments in the entire or a part of the argument paper are not officially 
presented to the court. The judge may suggest that a party not state the entire or 
a part of an argument paper in the case — for example, when the party’s 
argument is not appropriate or needs to be clarified. It is up to the party to 
follow the court’s suggestion. 
 

If the original of the documentary evidence exists, the party intending to submit 
the document to the court should present the original to the court, and the 
opposing party also will have a chance to examine the original. After an 
examination of the original by the court and the opposing party, the original will 
be returned to the party. In case a party intending to submit documentary 
evidence does not have the original, the party may submit a copy of the 
documentary evidence. However, if the opposing party disputes the existence of 
the original, the existence of the original may become an issue.  
 

Documentary evidence is officially submitted to and examined by the court in 
preliminary oral arguments. Under the argument principle, it is up to a party to 
                                                 
36 Civil Procedure Law, art 266(1).  
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decide on presenting its documentary evidence to the court. Accordingly, it is 
permissible for a party to not present documentary evidence to the court even if 
a copy of the document has been submitted previously. 
 

The court may raise questions regarding the alleged facts or legal arguments to a 
party or suggest that a party provide evidence to support these facts or 
arguments.37 The first oral arguments will be concluded after setting the date and 
schedule of the next date for court proceedings. If the court feels that the 
arguments and evidence are sufficient for it to render a judgment, it may 
conclude the proceedings on the day of the first preliminary oral arguments and 
set a date for judgment. 
 

The next court proceedings may be the second oral arguments or preparatory 
proceedings for argument. The date of the next court proceedings is usually set 
approximately one month after the first oral argument proceedings. 

 
Preparatory Proceedings for Argument 
 

After hearing the opinions of the parties and when it finds it necessary in order 
to arrange issues and evidence, a court may refer a case to preparatory 
proceedings for argument.38 The court may order a judge (or judges) to conduct 
preparatory proceedings for argument.39 If the case is before a panel of three 
judges, one or two judges may become the judges in charge of the preparatory 
proceedings for argument. 
 

While oral arguments are conducted in a courtroom open to the public, 
preparatory proceedings for argument are conducted in a small courtroom, 
closed to the public. When a corporation is a party to the suit, employees of the 
corporation who are in charge of the suit, such as the legal staff, are usually 
permitted to hear the proceedings, unless their presence would be a hindrance 
during the proceedings. 
 

The procedures for preparatory proceedings for argument are similar to those in 
oral arguments. The parties will state their briefs and submit documentary 
evidence or tangible evidence, and a judge may question the parties. Compared 
to preliminary oral arguments, preparatory proceedings for argument take more 
time, and lengthier discussions on issues, evidence, schedules, and such matters 
are sometimes conducted amongst the parties and the judge. 
 

Preparatory proceedings for argument may be held several times, on different 
days. Usually, the interval between hearings is approximately one month. 
Preparatory proceedings for argument are conducted in preparation for future 
oral arguments. After the conclusion of these preparatory proceedings, their 
outcome will be ‘stated’ by the parties at future oral arguments.  

                                                 
37 Civil Procedure Law, art 149.  
38 Civil Procedure Law, art 168.  
39 Civil Procedure Law, art 171.  
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Planned Proceedings and Dismissal of Delayed Argument or Evidence 
 

In order to achieve proper and prompt proceedings, the court and the parties 
must try to proceed according to the planned proceedings.40 With regard to any 
argument or evidence that a party has submitted outside the appropriate time, 
either intentionally or by gross negligence, the court, when it finds that such 
argument or evidence will delay the conclusion of the suit, may dismiss it upon 
a motion or on its own authority.41 
 

If a party does not give the necessary explanation to its argument, or gives 
evidence that is unclear in its the meaning or purpose, or does not appear on the 
date for giving explanation, the court may dismiss such argument or evidence 
upon a motion or on its own authority.42 
 

When a period for submitting an argument or evidence on a specific matter is 
specified pursuant to the planned proceedings and a party has submitted an 
argument or evidence after that period has expired, if the court finds that the 
argument or evidence would be substantially detrimental to the progress of suit 
proceedings based on the planned proceedings, it may dismiss such argument or 
evidence upon a motion or on its own authority.  
 

However, this provision may not be applied when the party has made a prima 
facie showing to the effect that it has reasonable grounds for having been unable 
to submit the argument or evidence within the specified period.43 
 
Loss of Right of Objection to Suit Proceedings 
 

When a party knows or should know of any violation of the provisions 
concerning the suit proceedings and does not make an objection without delay, 
he loses the right to make an objection, although this provision does not apply to 
a right that may not be waived.44 
 
Evidence 
 

Documentary Evidence 
 

A request for examination of documentary evidence is made by submitting a 
document or requesting the court to order the holder of a document to submit the 
document.45 When a party holds the document, the party itself can submit the 
document as documentary evidence to the court. When a party does not hold the 
document, the party may, under certain conditions, make a motion for an order 
for submission of the document or a motion for a commission to produce the 
document. 
                                                 
40 Civil Procedure Law, art 147-2.  
41 Civil Procedure Law, art 157(1).  
42 Civil Procedure Law, art 157(2). 
43 Civil Procedure Law, art 157-2.  
44 Civil Procedure Law, art 90.  
45  Civil Procedure Law, art 219.  
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Under the CPL, 46  the holder of a document may not refuse to submit the 
document in three cases: when a party possesses the document and has cited it in 
the suit; when a party intending to prove some point requests the holder of the 
document to deliver or produce the document for inspection; and when the 
document has been prepared in the interest of the party intending to prove some 
point or with regard to the legal relationship between the party intending to 
prove some point and the holder of the document. In addition to these three 
cases, the holder of a document may not refuse to submit the document when the 
document does not fall under any of the following categories: 
 

• A document stating the matters prescribed in Article 196 of the CPL47 with 
regard to the holder of the document or a person who is related to the holder 
of the document in any manner as listed in Article 196; 

• A document that is confidential in relation to a public officer’s duties, which 
would, if submitted, harm the public interest or substantially hinder the 
performance of the official’s public duties; 

• A document relating to facts subject to confidentiality as prescribed in Article 
197(1)(ii)48 or in Article 197(1)(iii), if not released from the duty to maintain 
confidentiality; 

• A document prepared exclusively for use by the holder (excluding a 
document held by a national or local public entity which is used by a public 
officer for an organizational purpose); and  

• A document concerning a suit pertaining to a criminal case or a record of a 
juvenile case, or a document seized in these cases. 

 
A party may make a motion for an order for submission of a document under the 
specified provisions. These provisions seem to indicate a wide latitude for 
obtaining an order for submission of a document, especially based on the 
provision on documents that do not fall into the specified categories. However, a 
court may examine the ‘necessity requirement’49 and may dismiss such a motion 
on the ground that the document is not necessary for judging the case. 
 

A motion for an order for submission of a document must state the title of the 
document, its purport, the holder of the document, the facts to be proven by the 
document, and the grounds for the obligation to submit the document.50 
 

When making a motion for an order for submission of a document and when it is 
extremely difficult to clarify whether a party possesses the document that it has 
cited in the suit or whether a party intends to prove some point through the 

                                                 
46 Civil Procedure Law, art 220. 
47 Civil Procedure Law, art 196 (Right of Refusal to Testify) is explained in 

‘Examination of a Witness or a Party’, below. 
48 Civil Procedure Law, art 197 (Right of Refusal to Testify), is further discussed in 

‘Examination of a Witness or a Party’, below. 
49 Civil Procedure Law, art 221(2).  
50 Civil Procedure Law, art 221(1). 
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document it is requesting, it is sufficient to instead clarify any matters by which 
the holder of the document can identify the document pertaining to the motion.51 
 

A party may make a motion for a commission to produce a document.52 In 
practical terms, such a motion may be made in a situation where the holder of 
the document is a public organization or another entity which would not refuse 
an official request from a court to produce the document. Other than documents, 
the provisions for documentary evidence apply mutatis mutandis to drawings, 
photographs, audiotapes, videotapes, and any other objects prepared for the 
purpose of eliciting information.53 
 
Examination of Witness or Party 
 

A party may make a motion for the examination of a witness.54 When the court 
grants such a motion, the court will send a subpoena to the witness. 
 

At the witness examination, the witness will usually be examined first by the 
party who has made the motion, then by the opposing party, and then by the 
judge (or judges), in that order. The court may change this order and may allow 
a party to ask supplemental or additional questions after the opposing party’s or 
judge’s examination. Article 196 of the CPL (Right of Refusal to Testify) 
provides: 
 

‘(1) If a witness’s testimony relates to matters for which the witness himself 
or a person who has any of the following relationships with him is likely to 
be subject to criminal prosecution or conviction, the witness may refuse to 
testify. The same applies where his testimony relates to matters that would 
harm the reputation of such persons: 

 

‘(i) A person who is or was the witness’s spouse, relative by blood 
within the fourth degree or relative through marriage within the third 
degree; 

‘(ii) A person who is the witness’s guardian or a person under the 
guardianship of the witness.’ 

 
Article 197 of the CPL (Right of Refusal to Testify) stipulates: 
 

‘(1) In the following cases, a witness may refuse to testify: 

‘(i) The case set forth in Article 191(1) (Examination of Public 
Officer); 

(ii) Cases where a doctor, dentist, pharmacist, pharmaceuticals 
distributor, birthing assistant, attorney at law (including a registered 
foreign lawyer), patent attorney, defense counsel, notary public, or 

                                                 
51 Civil Procedure Law, art 222(1).  
52 Civil Procedure Law, art 226.  
53 Civil Procedure Law, art 231.  
54 Civil Procedure Law, art 190. 
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person engaged in religion, prayer, or worship, or a person who has 
been in any of these professions is examined with regard to any fact 
which they have learnt in the course of their duties and which should be 
kept secret; 

‘(iii) Cases where the witness is examined with regard to matters 
concerning technical or professional secrets. 

 

‘(2) The provision of the preceding paragraph does not apply where the 
witness is released from his duty of secrecy.’ 

 
When a party can contact a witness and obtain a witness’s statement in 
documentary form, the party may submit such a statement to the court as 
documentary evidence before the witness examination in court. A witness 
statement of this nature saves time during witness examination, and the witness 
examination in court may then focus on important points and the counterparty’s 
cross-examination. 
 

Upon a motion or on its own authority, the court itself may examine a party.55 
When a party is a corporation, the examination of the representative of the 
corporation registered at the registration office is deemed to be the examination 
of the corporation. 
 

When a party who is to be examined does not appear or refuses to swear under 
oath or make statements, without justifiable grounds, the court may find that the 
opposing party’s arguments concerning the matters for examination are true.56 
 

A party may himself submit his statement to the court as documentary evidence 
before his examination in court. In many cases, such a statement is submitted to 
the court as documentary evidence before the examination of the party. In the 
same way as in the case of witness examination, this saves time, and the party’s 
examination in court may focus on important points and the counterparty’s 
cross-examination. 
 
Expert Opinion 
 

One of the ways a party can submit an expert opinion to the court as evidence is 
by submitting a statement of the expert to the court as documentary evidence. A 
party also may make a motion to the court for the witness examination of such 
an expert.  
 

However, an opinion of an expert selected by a party may be biased in favor of 
the party who selected him. Accordingly, the CPL makes provision for the 
expert opinion of an expert selected by the court. A party may make a motion 
for the expert opinion of an expert to the court and, if the motion is granted, the 
court will select an appropriate expert.57  

                                                 
55 Civil Procedure Law, art 207.  
56 Civil Procedure Law, art 208.  
57 Civil Procedure Law, art 213.  
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The expert usually submits his expert opinion on the matters asked and renders 
his professional opinion to the court in documentary form. A court may have an 
expert express his expert opinion orally in court, and the judge (or judges) and 
the parties may question the expert in court. 
 

An expert opinion of an expert selected by the court may be viewed as important 
evidence. However, an expert opinion does not have a binding effect on the 
court’s findings, and the court’s findings may differ from the expert’s opinion. 
 
Inspection 
 

A party may make a motion for inspection of an object.58 If the object for 
inspection is a movable, an inspection of the movable is made by the judge (or 
judges) in court. If the object for inspection is real property, an inspection of the 
real property is made by the judge (or judges) at the place where the real 
property is located. 
 
Inspection of Case Records 
 

Article 91 of the CPL provides for inspection of case records as follows: 
 

‘(1) Any person may make a request to a court clerk for the inspection of a 
case record. 
‘(2) With regard to the case record pertaining to the oral argument that is 
prohibited from being open to the public, only the parties and a third party 
who has made a prima facie showing of his interest may make a request 
under the provision of the preceding paragraph. 
‘(3) The parties and a third party who has made a prima facie showing of 
his interest may make a request to a court clerk for the copying of the case 
records, issuance of a certified copy, transcript or extract of the case 
records, or issuance of a certificate of matters concerning the suit. 
‘(4) The provision of the preceding paragraph does not apply with respect 
to case records which are prepared in the form of audiotapes or videotapes 
(including objects on which certain matters are recorded by any means 
equivalent thereto). In this case, upon the request of a party or a third party 
who has made a prima facie showing of his interest with regard to these 
objects, a court clerk must permit reproduction thereof. 
‘(5) A request for inspection, copying, and reproduction of case records 
may not be made if these acts would be detrimental to the preservation of 
the case records or the performance of the court's duties.’ 

 
Article 92(1) of the CPL provides for restriction on inspection for protection of 
secrecy: 
 

‘(1) Where a prima facie showing is made with regard to the following 
grounds, the court, upon the motion of the party, may, by an order, limit the 

                                                 
58 Civil Procedure Law, art 232.  
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persons who may make a request for inspection or copying of the part of the 
case records in which the secret is stated or recorded, issuance of a certified 
copy, transcript or extract of such part or reproduction of such part 
(hereinafter referred to as “inspection, etc. of the secret part”) to the parties: 

 

‘(i) In the case records, a material secret regarding the private life of the 
party is stated or recorded, and the inspection, etc. of the secret part 
conducted by a third party would be substantially detrimental to the 
party in his social life. 

‘(ii) In the case records, a trade secret (meaning a trade secret 
prescribed in the Unfair Competition Prevention Law) held by the party 
is stated or recorded.’ 

 
Judgment 
 

In General 
 

The court will render a judgment after the conclusion of oral argument proceedings. 
The court must render a judgment within two months from the date of conclusion 
of oral argument proceedings, unless the case is complex or there are any other 
special circumstances. The court may render a judgment even when both parties are 
not present in court. The judgment becomes effective upon its pronouncement by 
the court, which, in principle, is made based on the original of the judgment paper. 
A certified copy of the judgment paper is served on both parties. 
 

The judgment paper states the main text, facts and reasons, the date of 
conclusion of oral argument proceedings, the parties and statutory agents, and 
the court.59  There are two types of judgments, ie, a final judgment and an 
interlocutory judgment. 
 
Final Judgment 
 

When judgment is to be pronounced, the court renders a final judgment as a 
response to the plaintiff’s claim. Under the argument principle, the court cannot 
render a judgment on a matter not claimed by the plaintiff.60 
 

In a final judgment, the court decides which party is to bear the costs of the suit. 
The ‘costs of the suit’ stated in the final judgment do not include attorney’s fees. If 
the plaintiff wishes to demand attorney’s fees, he must include this amount in the 
claim. In a tort case, the victim’s attorney’s fees (up to a reasonable extent) may be 
recognized as a part of damages, but in a breach of contract case the aggrieved 
party’s attorney’s fees are not usually recognized as a part of damages. 
 

In a final judgment concerning a claim on a property right, the court may, upon 
a motion or on its own authority and when it finds it necessary, declare that the 

                                                 
59 Civil Procedure Law, art 253(1).  
60 Civil Procedure Law, art 246. 
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provisional execution of the judgment may be enforced. In practice, the 
declaration of a provisional execution is usually made with a judgment ordering 
the defendant to pay money to the plaintiff. A judgment with a provisional 
enforcement declaration may be enforced even before the judgment becomes 
final and conclusive. Punitive damages are not granted under Japanese law. 
 
Interlocutory Judgment 
 

When judgment is to be pronounced on an independent issue (such as a part of 
the cause of action, a defense, the amount of the claim, and similar issues), the 
court may conclude the argument proceedings and render an interlocutory 
judgment on the independent issue.61 
 

For example, in the case of a tort based on Article 709 of the Civil Code, the 
cause of action for claiming damages may be the intentional or negligent 
infringement of a legally protected right or interest, damage, and the causal link 
between the infringement and the damage.  
 

If the issue of whether the plaintiff’s right or legal interest was infringed by the 
defendant is complex and when substantial arguments or evidence are presented 
with regard to the issue, the court may render an interlocutory judgment.  
 

If the court has found that neither the plaintiff’s rights nor its legal interest was 
infringed, there is no legal ground for damages, in which case, the court will 
render a final judgment dismissing the plaintiff’s claim. If the court renders an 
interlocutory judgment on the issue of the infringement, this means that the 
court has found infringement.  
 

After the interlocutory judgment, oral argument proceedings will be opened 
again for the remaining issues; for example, if the amount of damages is the 
remaining issue, the reopened oral argument proceedings will focus on this 
issue.  
 

An interlocutory judgment is binding on the court itself for the judged issue, and 
the court will have to render a final judgment consistent with the interlocutory 
judgment. Accordingly, in the reopened argument proceedings, it is pointless for 
the defendant to present further arguments or evidence to show non-
infringement. The rendering of an interlocutory judgment is at the court’s 
discretion. In practice, however, it is rare for a court to render an interlocutory 
judgment. 
 
Principle of Free Determination  
 

When making a judgment, the court will consider the entire oral argument 
proceedings and the outcome of the examination of evidence based on its free 
determination and then decide whether or not the alleged facts are true.62  
                                                 
61 Civil Procedure Law, art 245.  
62 Civil Procedure Law, art 247.  
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The amount of damages is sometimes difficult to determine precisely. When 
damage is found to have occurred but the nature of the damage makes it 
extremely difficult to prove the extent of the damage, the court may determine a 
reasonable amount of damages, based on the entire oral argument proceedings 
and the outcome of the examination of evidence.63 
 
Effect of Final Judgment 
 

A final judgment of the court is conclusive and enforceable upon the parties in 
any subsequent litigation involving the same cause of action (the principle of res 
judicata). 
 

Res judicata arises only for the parties to the final and conclusive judgment. 
Accordingly, even if an issue of a case between one of the parties (plaintiff or 
defendant) to the final and conclusive judgment and a party who is not the party 
to the final and conclusive judgment is the same as the final and conclusive 
judgment, the court handling the case may render a different judgment based on 
the oral argument proceedings and evidence presented in the case. The 
enforceability of a judgment is the legal effect under which the winning party 
may execute the judgment against the losing party. 
 
Stay of Provisional Execution Declaration 
 

A judgment with a provisional execution declaration is enforceable. The losing 
party, if it wishes to prevent the winning party’s execution of this judgment, 
may make a motion for a stay of execution of the judgment to the court, along 
with filing an appeal.64  
 

The party making the motion must make a prima facie showing to the effect that 
it cannot be said that there are no circumstances under which the judgment 
should be revoked or modified or that execution would cause substantial damage 
to a party.  
 

In practice, for such a motion to be granted by the court, the court requests the 
party making the motion to deposit a bond. 

 
Appeal 
 

Appeal to Court of Second Instance 
 

A losing party at the court of first instance may make an appeal to the court of 
second instance against a final judgment made by a district court as the court of 
first instance or a final judgment made by a summary court.65 An appeal to the 
court of second instance must be made within two weeks from the service of a 
                                                 
63 Civil Procedure Law, art 248.  
64 Civil Procedure Law, art 403(1)(iii).  
65 Civil Procedure Law, art 281.  
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certified copy of the judgment paper, and is filed by submitting an appeal paper 
to the court of first instance. If the appeal meets the formal requirements, the 
court will forward the records of the case to the appellate court. 
 

When filing an appeal, it is not necessary to include in the appeal paper the 
reasons why the judgment should be revoked or changed. However, the 
appellant must submit a document stating the details of the reasons for the 
appeal, leading to the revocation or change of the judgment, within 50 days from 
the filing of the appeal with the appellate court.66 
 

Oral argument proceedings are conducted at the court of second instance in the 
same way as in the court of first instance. At the court of second instance, the 
appellant may argue for an error in the finding of facts or an error in the 
application/interpretation of the law by the court of first instance. Both parties, 
appellant and appellee, may present additional arguments and/or evidence to the 
appellate court. The appellate court will render a final judgment when the suit 
has been concluded. 
 
Final Appeal 
 

A losing party at the court of prior instance may make an appeal to the Supreme 
Court against a final judgment made by a high court as the court of second 
instance or as the court of first instance, and to a high court against a final 
judgment made by a district court as the court of second instance.67 Article 312 
of the CPL provides reasons for a final appeal: 
 

‘(1) A final appeal may be filed by reason that a judgment contains a 
misinterpretation of the Constitution or any other violation of the 
Constitution. 

‘(2) A final appeal may also be filed by reason of the existence of any of the 
following grounds; provided, however, that this does not apply to the 
grounds set forth in item (iv) where ratification is made under the provision 
of Article 34(2) (including cases where applied mutatis mutandis pursuant 
to Article 59): 

 

‘(i) The court rendering judgment was not composed under law. 

‘(ii) A judge who may not participate in making the judgment under 
law participated in making the judgment. 

‘(iii) The judgment was made in violation of the provisions 
concerning exclusive jurisdiction (excluding cases where any of the 
courts specified in the items of Article 6(1) made a final judgment in 
the first instance when the suit was subject to the exclusive 
jurisdiction of another court pursuant to the provision of Article 
6(1)). 

                                                 
66 Civil Procedure Rules, art 182.  
67 Civil Procedure Law, art 311. 
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‘(iv) The judgment was made in the absence of the authority of 
statutory representation, authority of representation in a suit, or the 
delegation of powers necessary for performing procedural acts. 

‘(v) The judgment was made in violation of the provision on the 
opening of oral argument to the public. 

‘(vi) The judgment lacks reasons, or the reasons of the judgment are 
inconsistent. 

 

‘(3) A final appeal to a high court may also be filed by reason that there is a 
violation of laws or regulations that apparently affects a judgment.’ 

 
There may be cases in which the judgment of the prior instance court contains a 
determination that is inconsistent with precedents rendered by the Supreme 
Court (or, if there are no such precedents, inconsistent with the precedents 
rendered by the former Supreme Court or those rendered by high courts as the 
final appellate court or the court of second instance). Also, there may be cases in 
which the judgment of the prior instance court is found to involve important 
matters concerning the interpretation of laws and regulations. In both these 
cases, when the final appeal is to be filed at the Supreme Court, the Supreme 
Court may, upon a motion and by an order, accept such a case as the final 
appellate court.68 
 

Accordingly, a losing party may make a motion to the Supreme Court for 
acceptance of a final appeal. If the Supreme Court renders a decision accepting 
the motion, it is deemed that a final appeal to the Supreme Court has been made. 
 

A final appeal and/or a motion for its acceptance must be made within two 
weeks from the service of a certified copy of the judgment paper. A final appeal 
and/or a motion for its acceptance is filed by submitting a final appeal paper 
and/or a motion paper for acceptance of a final appeal to the court of prior 
instance.  
 

If the final appeal and/or the motion for acceptance of the final appeal that has 
been filed meets certain formal requirements, the court of prior instance will 
forward the records of the case to the final appellate court. 
 

When filing a final appeal or a motion for its acceptance, it is not necessary to 
include in the final appeal paper or the motion paper the reasons for the final 
appeal or the motion for its acceptance. If the reasons are not stated in the final 
appeal paper or the motion paper, the appellant must submit a ‘reason paper’ 
stating the reasons leading to the revocation or change in the judgment of the 
court of prior instance. The ‘reason paper’ must be submitted within 50 days 
from the date when the appellant receives the notice of the filing of the final 
appeal or the motion for acceptance of the final appeal.69 

                                                 
68 Civil Procedure Law, art 318(1).  
69 Civil Procedure Rules, arts 194 and 199.  
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Appropriate reasons for a final appeal or a motion for its acceptance are limited. 
The facts found under the legal procedures at the court of prior instance are not 
disputed in principle. When a final appeal is dismissed and a motion for 
acceptance of a final appeal is not accepted (which, in practice, is in most cases), 
the judgment of the court of prior instance becomes final and conclusive. If the 
final appellate court finds appropriate reasons, it may revoke the judgment of the 
court of prior instance and render a final and conclusive judgment or remand the 
case to the court of prior instance. 

 
Reexamination  
 

Article 338(1) of the CPL provides for reexamination: 
 

‘(1) Where any of the following grounds exist, a motion for objection may 
be made by filing a suit for reexamination against a final and conclusive 
judgment; provided that this does not apply where a party, when filing the 
appeal to the court of second instance or final appeal, argued such grounds 
or did not argue them while knowing them: 

 

‘(i) The court rendering judgment was not composed under law. 

‘(ii) A judge who may not participate in making the judgment under 
law participated in making the judgment. 

‘(iii) The judgment was made in the absence of the authority of 
statutory representation, authority of representation in a suit, or the 
delegation of powers necessary for performing procedural acts. 

‘(iv) The judge who participated in making the judgment committed a 
crime in relation to his duties with regard to the case. 

‘(v) Another person’s act that is criminally punishable caused the party 
to admit any fact or prevented him from presenting arguments or 
evidence that should have affected a judgment. 

‘(vi) The document or any other object used as evidence for the 
judgment was forged or altered. 

‘(vii) A sworn statement by a witness, an expert, interpreter, or a 
party/statutory agent that was used as evidence for the judgment was 
false. 

‘(viii) The judgment or other decision in a civil or criminal case or 
administrative disposition, based on which the judgment was made, has 
been changed by a subsequent decision or administrative disposition. 

‘(ix) There was an omission in a determination with regard to a 
material matter that should have affected the judgment. 

‘(x) The judgment pertaining to the motion for objection conflicts with 
a previous final and conclusive judgment.’ 

 
If any of the grounds set forth in clauses (iv) to (vii) exist, a suit for 
reexamination may only be filed if, with regard to a punishable act, a judgment 
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of conviction or a judgment of a non-penal fine has become final and 
conclusive, or a final and conclusive judgment of conviction or a final and 
conclusive judgment of a non-penal fine cannot be obtained due to grounds 
other than grounds of lack of evidence.70 
 

A suit for reexamination must be filed within an unextendable period of 30 days 
from the day on which a party has become aware of the grounds for 
reexamination after the judgment became final and conclusive. 71  A suit for 
reexamination may not be filed when five years have passed from the day on 
which the judgment became final and conclusive (or the day on which the 
grounds for reexamination occurred, if they occurred after the judgment became 
final and conclusive).72  
 

The provisions of Article 342(1) and (2) do not apply to a suit for reexamination 
filed on the grounds of lack of authority of representation, which are included in 
the grounds stipulated in Article 338(1)(iii) and (x). 

 
Special Suits  
 

Suits on Bills and Notes or Checks 
 

A suit on a bill/note may be filed for a claim for payment of money on the basis 
of a bill/note and a claim for damages at the applicable statutory rate of 
interest.73 So also, a suit on a check may be filed for a claim for payment of 
money on the basis of a check and a claim for damages at the applicable 
statutory rate of interest.74 
 

In suits on bills/notes or checks, no countersuit may be filed, 75  and the 
examination of evidence is limited to documentary evidence.76 Other special 
provisions for suits on bills/notes or checks are stipulated in Part V of the CPL. 
 
Small-Amount Suit 
 

For a claim for payment of money amounting to not more than JPY 600,000, a 
small-amount suit may be filed in a summary court, provided that, in the same 
year, such suits may not be filed with the same summary court more frequently 
than the number of times77 specified by the Civil Procedure Rules issued by the 
Supreme Court.78 No counterclaim may be filed in a small-amount suit.79 Except 
                                                 
70 Civil Procedure Law, art 338(2).  
71 Civil Procedure Law, art 342(1).  
72 Civil Procedure Law, art 242(2).  
73 Civil Procedure Law, art 350(1).  
74 Civil Procedure Law, art 367(1).  
75 Civil Procedure Law, art 351. 
76 Civil Procedure Law, art 352(1). 
77 Ten times, under the Civil Procedure Rules, art 223.  
78 Civil Procedure Law, art 368(1).  
79 Civil Procedure Law, art 369.  
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when there are special circumstances, the proceedings will be completed on the 
first date for oral arguments. 80  The examination of evidence is limited to 
evidence that can be examined by the court at once.81 The court must render a 
judgment immediately after the conclusion of oral arguments, except when it 
finds it inappropriate to do so.82 Other special provisions related to a small-
amount suit are stipulated in Part VI of the CPL. 
 
Demand Procedure for Monetary Claims 
 

With regard to a claim for payment of a certain amount of money or any other 
alternatives or securities, the court clerk, on a motion made by the creditor, may 
issue a demand for payment, provided that this applies only when such a 
demand may be served in Japan by a method other than making service by 
publication.83 
 

If the debtor does not make an objection to the demand within two weeks from 
the date on which he received service of the demand for payment, the court 
clerk, on a motion made by the creditor, must declare provisional execution, 
with a supplementary note of the amount of expenses for the demand procedure 
on the demand for payment, provided that this does not apply when an objection 
to the demand is made prior to the declaration.84 
 

When an unextendable period of two weeks has passed from the date on which 
the debtor received the service of the demand for payment with a declaration of 
provisional execution, the debtor may or may not make an objection to the 
demand for payment.85 If no objection is made, the demand for payment has the 
same effect as a final and conclusive judgment.86 Other special provisions for 
demand procedures are stipulated in Part VII of the CPL. 

 
Enforcement through Civil Execution 
 

‘Civil execution’ is the method by which an obligee (plaintiff) exercises his right 
against an obligor (defendant) with compulsory effect. Civil execution is 
provided for in the Civil Execution Law (CEL).87 When the obligor does not 
perform according to the judgment or enforcing document voluntarily, although 
the obligee has obtained a final and conclusive judgment or other document with 
enforcing power, the plaintiff/obligee may make a motion for civil execution to 
a court. The obligee may not realize the right except through civil execution 
proceedings in a court. 
                                                 
80 Civil Procedure Law, art 370(1).  
81 Civil Procedure Law, art 371.  
82 Civil Procedure Law, art 374(1).  
83 Civil Procedure Law, art 382.  
84 Civil Procedure Law, art 391(1). 
85 Civil Procedure Law, art 393. 
86 Civil Procedure Law, art 396.  
87 Law Number 4 of 30 March 30 1979, as amended. 
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Civil execution is categorized into ‘monetary execution’ and ‘non-monetary 
execution’. Monetary execution is civil execution for a claim for payment of 
money. Non-monetary execution is civil execution for a claim other than for 
payment of money. Monetary execution includes execution against real 
property, vessels, movables, claims, and other property. 
 

Non-monetary execution includes execution for the surrender of real property, 
for the delivery of movables, for the specific conduct of an obligor, and for a 
specific prohibition imposed on an obligor. The methods for non-monetary 
execution are those where an executor or other authorized person realizes the 
disposition (‘substitute execution’) or when a court orders the obligor to pay a 
certain amount of money until the performance of the obligor is complete 
(‘indirect enforcement’). 
 

For manifestation of an obligor’s intention, it is deemed that the obligor has 
manifested his intention when the judgment becomes final and conclusive or 
when a title of obligation pertaining to a judgment having the same legal effect 
is established (‘constructive manifestation of intention’).  
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Introduction 

Civil Law System 

Mexico’s civil law system derives primarily from Roman law, as later refined in 
the French or Napoleonic Code of 1804. Mexican commercial law drew heavily 
from Italian law. Since Mexico was a colony of Spain for nearly 300 years, Spanish 
colonial law — the Spanish and “Indian” law during Spain’s colonization of the 
areas that became Mexico and other present-day Latin American countries — was 
another significant influence on Mexico’s legal system.1 

As opposed to Common Law, Mexico’s Civil Law system relies heavily on 
written law (codification). There is a legal principle embodied in the Mexican 
Constitution stating that authorities (including judges) can only do what they are 
expressly authorized to do by law. Judges must apply the pertinent provisions of 
the applicable code, statute, or regulations to render a decision. Thus, the principle 
of stare decisis — the fundamental pillar of the Common Law tradition — is not 
applied in Mexico. 

However, some forms of judge-made law that bind lower courts do exist 
(jurisprudencia). These judicial decisions are quickly distributed and known based 
on the effective and pervasive use of electronic means of communication. There 
are two main types of legal precedents at the federal level: tésis aislada and 
jurisprudencia. The basic difference is that a tesis aislada ruling is persuasive 
rather than binding authority, whereas a jurisprudencia ruling is binding. These 
precedents are published in the Weekly Federal Judiciary Official Gazette (Gaceta 
del Semanario Judicial de la Federación). Additionally, pursuant to General Accord 
Number 19/2013, issued by the Supreme Court of Justice, the Weekly Federal 
Judiciary Official Gazette (Semanario Judicial de la Federación) is permanently 
accessible through electronic publication. 

To qualify as jurisprudencia, the case must arise from an Amparo proceeding, 
which is a constitutional and ideally summary proceeding that serves to safeguard 
a private party’s fundamental rights (embedded in the Federal Constitution or in 

 
1 The authors thank Jacobo Enrique Rueda Fernández and Eduardo Lobatón Guzmán of 

Hogan Lovells (Mexico) for their collaboration in the updating of this chapter.  
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International Conventions to which Mexico is signatory). The relevant legal issue 
must be decided with the same result in five consecutive cases by a majority vote 
of the justices or federal magistrates. Only the Supreme Court (deciding in plenary 
session or in Chambers) and collegiate courts (and the plenary sessions of these 
courts, Plenos de Circuito) are authorized to create jurisprudencia. Such rulings 
only bind lower courts and administrative courts, not executive administrative 
agencies, although agencies frequently quote tesis and jurisprudencias in their 
resolutions. 

Jurisprudencia also is produced when the Supreme Court of Justice resolves a 
conflict between contradicting or inconsistent tesis decisions rendered by any of 
its Chambers (Salas), whereby the highest tribunal decides the conflict by an en 
banc decision. Formerly, the Supreme Court had the authority to resolve all conflicts 
between contradictory decisions rendered by collegiate circuit courts (which could 
be resolved by its relevant Chambers), in order to ensure uniformity in the 
Supreme Court’s constitutional interpretation. 

However, an amendment to the Federal Constitution, published on 6 June 2011, 
mandated the creation of the Circuit Plenary Courts (Plenos de Circuito), which 
are specialized bodies whose role is to resolve contradictory decisions that arise 
from the collegiate courts of the same circuit. Based on the aforementioned 
amendment of the Federal Constitution, on 3 April 2013, a new statute was enacted 
to govern constitutional trials (Juicio de Amparo). The Amparo Law expands 
upon articles 103 and 107 of the Constitution (Ley de Amparo Reglamentaria de los 
Artículos 103 y 107 de la Constitución Política de los Estados Unidos Mexicanos). 

In accordance with the new statute, the possibility to produce jurisprudencia by 
substitution also exists, whereby the Collegiate Courts, the Circuit Plenary Courts, 
and the Chambers of the Supreme Court of Justice are entitled to request, under 
some circumstances, the substitution of jurisprudencia. The enactment of this 
new statute was of the utmost importance because it substantially widens the scope 
of action of constitutional suits. Currently, except for some specific cases, both 
“legal interest” (interés jurídico) and “legitimate interest” (interés legítimo), 
including diffusive rights, are protected. 

Furthermore, not only are the activities of authorities a cause of action for these 
constitutional suits, but their omissions as well. Based on these constitutional 
amendments, the Supreme Court of Justice is entitled to declare that a norm is 
null and void if it is deemed to contravene the Federal Constitution through 
constitutional proceedings. However, this is not applicable to tax laws. 

Civil and Commercial Law 

Mexico’s legal system distinguishes between commercial (mercantil) and civil 
proceedings. The Federal Congress has exclusive jurisdiction to enact commercial 
substantive and procedural law, while the authority to enact civil substantive and 
procedural law lies with each state of the Mexican Republic. The Federal Congress 
also has jurisdiction to enact the Federal Civil Code, which acts as a supplementary 
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law for civil matters not dealt with in other federal rules (e.g., the Commerce 
Code and Federal Labor Law). 

Commercial law is generally of federal nature, as there are no state commercial 
law statutes. Likewise, commercial proceedings are subject to the jurisdiction of 
federal courts. Notwithstanding this distinction, the Mexican Constitution includes 
a principle of concurrent jurisdiction allowing commencement of a commercial 
procedure before local courts. 

The underlying reason for this feature is that at the time the Commerce Code 
(which includes substantive and procedural rules) was enacted, not enough federal 
courts existed to hear commercial cases. Today, there are more federal courts, 
but they devote most of their time to constitutional proceedings and to civil and 
bankruptcy cases under federal jurisdiction. 

Each of the 32 states of the Mexican Republic has its own civil code, most of 
which mirror the Civil Code of Mexico City.2 Each of the 32 states also has its own 
civil procedural code. Finally, the Federal Civil Code and the Federal Code of 
Civil Procedure apply to federal substantive and procedural issues, respectively. 
These statutes supplement the substantive and procedural rules of the Commerce 
Code. 

Although there are specific differences between commercial and local and federal 
civil proceedings, the authors have elected to use the Code of Civil Procedure of 
Mexico City (the “Code of Civil Procedure”) as the basis for this chapter because 
many state codes have been modeled after it. Indeed, despite differences among 
the specific rules applied in each statute, the main structure remains the same. Thus, 
the authors will attempt to identify the main differences when appropriate in this 
chapter. 

Class Actions and Group Claims 

On 29 July 2010, an amendment to article 17 of the Political Constitution was 
published in the Federal Official Gazette, incorporating class actions as a remedy 
available to citizens. Based on the constitutional amendment, a chapter to the 
Federal Code of Civil Procedure was added as published in the Federal Official 
Gazette on 30 August 2011. 

The amendment became effective on 29 February 2012. The new provisions govern 
all relevant features of this kind of proceeding. The class action amendment 
referred to above also impacted other federal statutes, including: 

 
2 On 29 January 2016, Mexico City began its transition towards a Federal State. A 

political reform allowed the Mexican capital (formerly the “Federal District”) to 
become the 32nd state of the Republic, which has been renamed Ciudad de México. 
The new federal entity will have managerial autonomy and its own Constitution, while 
continuing to be the country’s capital. All references contained herein to “Federal 
District” are applicable to Mexico City. 
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• The Federal Civil Code; 
• The Federal Competition Law; 
• The Federal Consumer Protection Law; 
• The Federal Environmental Law; 
• The Financial Services Law; and 
• The Federal Justice System Law. 

Based on these amendments, class actions deal with matters related to consumer 
goods and services, financial services, environmental damage, and antitrust injury. 
The only individuals or entities authorized to file class action lawsuits are: 

• The Consumer Services Agency (PROFECO); 
• The Environmental Protection Agency (PROFEPA); 
• The Financial Services Agency (CONDUSEF); 
• The Federal Antitrust Commission (COFECE); 
• The common representative of a class comprised by at least 30 members; 
• A non-profit organization created at least one year prior to the claim filed and 

registered before the Federal Judicial Council; and 
• The Attorney General. 

The procedure for class actions has certain special and flexible features in 
comparison with traditional civil procedures, such as the certification of the class, 
the judge’s broad authority to obtain further evidence, opt-in and opt-out rights, the 
amicus curiae institution, caps to attorney’s fees, and a conciliation stage. The 
class action procedure is more flexible than traditional procedures, which has 
caused some adversaries to the statute to argue that there is an imbalance since 
it allows the judge to remedy deficiencies of the class. 

The “flexible” rules have produced criticism questioning if there is a “level playing 
field” between a major corporation and a class or whether the concept of a true 
adversarial procedure and equality before the law is broken. Likewise, it can be 
questioned whether the proceedings will really change the state of affairs in 
Mexico, given that the following are not present: 

• Full discovery as known in the United States; 
• Trial by jury; 
• Punitive damages; and 
• True oral proceedings. 

Thus, there may not be a real incentive to settle these cases. Likewise, the class 
action statute (contained as a chapter within the Federal Code of Civil Procedure) 
followed an opt-in, rather than an opt-out, system. In order to obtain relief in a 
class action suit, each individual must individually assert his claim and damages 
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suffered in another ancillary liquidation procedure under the “direct and immediate 
damage test”. This fact has contributed to undermine the spur of class actions within 
the Mexican legal system. The court may issue injunctive relief consisting of: 

• An order to refrain from doing certain acts or activities; 
• An order to do certain acts or activities that, if omitted, would cause or would 

necessarily cause an imminent and irreparable damage to the class; 
• An order to recall or seize instruments, goods, and products directly related to 

the irreparable damage they caused; and 
• Any other measure the judge deems necessary to protect the interests and rights 

of the class. 

The statute of limitations elapses in three-and-a-half years. The term begins on the 
day of the causation of the damage. If the damage is ongoing, the term for the 
statute of limitations starts running on the day the damage ceased. 

Distinctions between Civil Litigation in Mexico and Abroad 

There are a few important features to keep in mind when trying a civil case in 
Mexico. As Mexican civil procedural law is considered to be of public order, the 
parties cannot modify certain provisions (e.g., to request time extensions when 
the provision specifies time limits). 

To date, Mexican civil proceedings are based primarily on briefs and writings 
rather than on oral appearances in court although, as explained below, there is a 
slow but apparently firm decision to transition towards a more oral proceeding. 
In 2012, oral proceedings were included in the Commerce Code and the Code of 
Civil Procedure of the Federal District, for cases where the amount of damages 
claimed is lower than MXN $593,712.73.3 The main purpose of these proceedings 
is to resolve disputes more quickly. 

In January 2017, Mexican legislators took a step further, amending certain 
provisions of the Commerce Code that introduced oral commercial proceedings 
across a broader spectrum of cases. The purpose of the reform is to initiate the 
transition towards oral proceedings in all commercial disputes by 2020. Once 
the complaint is filed and the opposing party has been served with process, the 
complaint cannot be amended unless it is a federal civil proceeding. The parties 
must be careful to comply with formalistic requirements because, as a rule, there 
is no opportunity to amend substantial mistakes. 

The power of attorney process is very formalistic and thus very important, 
requiring careful drafting. This is especially true for foreign entities, as technical 
challenges to a claim based on lack of counsel’s authority are common. Moreover, 
there are strict rules regarding evidence filing. Cross-examination is very narrow 

 
3 This amount is annually adjusted based on rates of inflation. The current amount in 

accordance with Article 1339 of the Commerce Code is $662,957.06. 
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and limited in scope. There are no trials by jury and no punitive or consequential 
damages. However, in a recent case dealing with moral damages derived from a 
tort, a court condemned a hotel company based on its economic situation and 
introduced some language in its decision that could be interpreted as sanctioning 
dissuasive or punitive damages. 

Although oral hearings must be in the presence of a judge, it is not unusual to 
have a secretary or court clerk acting as the functional officer of the court. In other 
words, the judge is not present at the rendering of evidence or other stages of the 
proceeding; instead, the judge’s role is to analyze the merits when issuing a final 
decision. 

Mexican courts have a heavy workload that favors quantity over quality (and 
form over substance) of the judgments. There is no pre-trial discovery as it is known 
in the United States; Mexican “discovery” is very limited except for class actions, 
where the court has broader powers to compel the parties to produce evidence. 

Although an initiative for mandatory association already exists, trial lawyers are 
not bound by a bar association, and there is no real collegiate “lawyer’s body” to 
ensure the ethical behavior of litigators. Notwithstanding, the Mexican Bar 
Association (commonly known as La Barra) compels its members to behave under 
strict ethical standards. La Barra has a statutory ethical proceeding to resolve 
deviations from proscribed ethical standards. There was a long-standing reform 
pending the approval of Congress that would provide for compulsory (as opposed 
to voluntary) membership in a Mexican or any other group of professionals that 
ensures quality and ethical standards of their membership, which was aborted after 
the Federal Antitrust Authority rendered an opinion regarding the tension between 
mandatory collegiality and competition rules. 

Finally, the doctrine of piercing the corporate veil exists under civil law (and 
labor and antitrust) in specific circumstances (i.e., to review acts in fraud of law 
or creditors). This chapter focuses on the analysis of the ordinary civil process 
pursuant to the Code of Civil Procedure. There are other proceedings for residential 
lease agreements; probate; family law; commercial, bankruptcy, class actions, 
and other matters; as well as administrative, tax, labor, and constitutional litigation. 
Each of these proceedings merits its own specific analysis. Furthermore, Mexico 
has an extensive network of international treaties dealing with international 
cooperation, which also play a role in the republic’s procedural law.4 

 
4 Mexico is a party to several relevant international treaties: the Inter-American 

Convention on Letters Rogatory; the Inter-American Convention on the Taking of 
Evidence Abroad; the Inter-American Convention on Conflict of Laws Concerning 
Letters of Exchange, Promissory Notes, and Invoices; the Inter-American Convention 
on International Commercial Arbitration; the Inter-American Convention on the Legal 
Regime of Powers of Attorney to be Used Abroad; the Inter-American Convention on 
Conflict of Laws Concerning Commercial Companies; the Inter-American Convention 
on General Rules of Private International Law; the Inter-American Convention on 
Domicile of Natural Persons in Private International Law; the Inter-American 
Convention on Extraterritorial Validity of Foreign Judgments and Arbitration Awards; 
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Establishing Jurisdiction 

Types of Jurisdiction 

Personal Jurisdiction 

Natural Persons. Generally, the competent court will be the one that the parties 
have expressly agreed on to resolve the dispute, but limited to the domicile of 
one of the parties, the place of payment or performance, or the location of the asset 
subject-matter of the contract. In the absence of forum selection, the competent 
court will be that of the defendant’s domicile or of the place where the specific 
duties must be performed. However, for real estate matters, the proper court is 
that of the place where the real property is located. 

Corporations. There are no other specific guidelines in terms of asserting 
jurisdiction over natural persons or corporations. Corporations are deemed 
domiciled at their principal domicile or place of business, unless otherwise having 
contractual addresses where they agree to be subject to jurisdiction or where they 
perform business activities. 

An important requirement is that foreign corporations must be served process 
abroad even if they have expressly submitted to Mexican courts, unless they agreed 
to a contractual domicile in Mexico by an express waiver for such purpose or an 
attorney-in-fact in Mexico accepts such service. 

Subject Matter Jurisdiction 

Property Claims. Claims on real property fall under the jurisdiction of courts 
located where the real property is located. However, different courts, depending 
on the nature of the matter being tried, may assert jurisdiction. 

Specialized Courts. Section 48 of the Organic Law of the Tribunals of the Local 
Forum of the Federal District (the Organic Law of the Federal District) establishes 
specialized courts with specific jurisdiction. Civil courts have jurisdiction over 
any voluntary or contentious proceedings that are not otherwise within the 
jurisdiction of any of the other specialized courts.5 

Family courts resolve any consensual proceedings dealing with family law, as 
well as contentious proceedings dealing with marriage, divorce, family estate 
matters, kinship, alimony, child support, parenthood, adoptions, and similar matters. 

 
the Washington Protocol on the Uniform Legal Regime of Powers of Attorney; the 
United Nations Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards; the Hague Convention Abolishing the Requirement of Legalization for 
Foreign Public Documents, also known as the Apostille Convention; the Hague 
Convention on the Taking of Evidence Abroad; and the Hague Convention on the 
Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial 
Matters. 

5 Organic Law of the Federal District, section 50. 
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They also have jurisdiction over probate proceedings, handicapped and mentally 
ill persons’ rights and representation, and other matters in this area of law. Civil 
courts have residual jurisdiction, including property claims that are actions in rem 
(i.e., when the issues involved deal with real property, including leases). Stemming 
from important amendments related to financial matters, published on 10 January 
2014, the Organic Law of the Federal Judiciary also was amended in order to create 
the Federal Commercial District Courts that will handle cases related to: 

• Commercial actions; 
• Insolvency proceedings; 
• Commercial actions in which the Federation or a State are involved as parties; 
• Consensual proceedings with specific amounts involved; 
• Recognition and foreclosure of arbitral awards and actions to set aside arbitral 

awards; and 
• Commercial class actions. 

The amendments became effective six months after 10 July 2014, except for the 
cases mentioned in the first, fifth, and sixth items, above, which became effective 
on 10 January 2015. The Commercial District Courts have not been implemented 
in Mexico City, but some have been already established in other States of Mexico. 

A step forward has been the recent Supreme Court’s General Accord Number 
19/2015, published in the Federal Official Gazette on 25 May 2015, which provides 
that, while the specialized commercial federal courts are created, the District Courts 
that hear civil/commercial cases or federal civil cases will hear commercial cases 
when the parties choose to appear at the federal venue. Thus, in those places where 
Federal Commercial District Courts have not yet been established, these cases 
are still heard by the same District Courts that heard them prior to the amendment. 

Jurisdiction over Violation of Rights 

In the case of violation of rights, the court where the defendant is domiciled 
normally asserts jurisdiction. Unless a forum selection clause has been agreed on 
or a different special cause for jurisdiction exists, the plaintiff must sue the 
defendant where the latter resides. This issue is further explored in the following 
section. 

Competence 

In General 

The term “jurisdiction” under Mexican law should be understood as the power 
of a court to exercise its dispute settlement authority. A court only has jurisdiction 
over a specific case when such case is within its sphere of competence; therefore, 
it could be stated that competence is the limit of a given court’s jurisdiction. 
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Traditionally, there have been four criteria to determine the sphere of competence: 
subject matter (specific areas of law), territory (geographic area), degree (hierarchy 
within the judicial system), and amount (monetary compensation). Subsequently, 
two other criteria also are applied in practice: rotation (random computerized 
selection of the court to avoid forum shopping) and prevention (the court that 
first acknowledged a claim would have the authority to hear the case). Regardless 
of these criteria, the competence of a court is determined according to the rules 
set forth in section 156 of the Code of Civil Procedure, which establishes, in 
general terms, that the competent court will be: 

• The court located at the place that the defendant has indicated as the proper 
venue or site to be judicially required to perform its obligations; 

• The court located where the agreement calls for the performance of the duties 
in dispute; 

• In the case of real property claims or lease agreements for real property, the 
court where the land is located; 

• In the case of actions over assets or personal claims, the court of the defendant’s 
domicile or, when there are several defendants, the court where the plaintiff 
chooses to file the claim provided that there is a defendant domiciled therein; 

• In the case of probate proceedings, the court of the decedent’s last address, of 
the location of the probate properties, or of the place of death of the deceased, 
in that order; 

• In actions contesting probate rulings, the court of the judge that heard those 
proceedings; 

• For bankruptcy proceedings, the court where the bankrupt person is domiciled; 
• The court of the applicant’s address in non-contentious proceedings (jurisdicción 

voluntaria), but the court of the property’s location for real estate matters; 
• For the designation of guardians for minors and mentally handicapped persons, 

the court of the place where they reside and, if a guardian exists, the court of 
the guardian’s address; 

• For matters related to marriage, disputes between spouses, or matrimonial nullity, 
the court of the matrimonial residence; 

• In divorce cases, the court of the matrimonial residence; and 
• In alimony cases, the court of the plaintiff’s residence or the defendant’s 

residence, at the plaintiff’s choice. 

Transfer of Competence 

According to the Code of Civil Procedure, only competence by territory is 
extendable, which means that, unless the law restricts their choice (property 
claims, family law matters, and the like), the parties may freely include a forum 
selection clause that will render a particular court competent in any dispute that 
may arise between them. 
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For commercial proceedings, pursuant to section 1093 of the Commercial Code, 
the forum selection is restricted to the court of the domicile of any of the parties, 
the court of the place where the contractual obligations must be performed, or the 
court of the place where the asset is located. 

Service of Summons or Writs 

In General 

Section 111 of the Code of Civil Procedure recognizes several methods of serving 
notices to parties in a court procedure. The means of notice included do not 
necessarily reflect an order of preference. Each method has different requirements 
that must be met. This is probably one of the most formalistic judicial acts under 
Mexican law, with the goal of ensuring a fair right to a hearing. 

Mail 

Postal service is seldom used and then only to serve court experts and witnesses 
not involved as parties to the lawsuit. The use of certified mail is required, and 
the expenses incurred must be borne by the party that proffers the corresponding 
evidence. 

Personal Service 
For personal service, section 114 of the Code of Civil Procedure sets forth the 
cases where personal service is required: 

• Service of process on the defendant and, in all cases, of first notice of a new 
proceeding, even in a preparatory stage; 

• A ruling that orders the deposition of either of the two parties or the recognition 
of a document; 

• The first ruling issued after the proceedings have been suspended for more than 
six months, for any reason; 

• In the event of an urgent matter; 
• A ruling requiring a party to perform a specific act; 
• A ruling requiring a tenant to vacate leased premises; and 
• All other cases where personal service is expressly required by law. 

In each of these cases, the Code of Civil Procedure provides specific rules and 
requirements that must be followed to perform personal service. 

Electronic Means 
Parties may authorize the electronic delivery of notices that must be personally 
executed. To do this, parties should request access to the web page of the Superior 
Tribunal of the Federal District where, by entering a specific user name, they 
may review notices or rulings that have been issued and posted. 
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Consular or Diplomatic Channels 

The Federal Code of Civil Procedure, the Law of Foreign Relations, and 
international conventions (the Hague and the Inter-American conventions) relate 
to service of process, including that performed through consular or diplomatic 
channels. Under these provisions, the court requested to perform the service under 
a letter rogatory must do so according to the Code of Civil Procedure and should 
abide by the foreign tribunal’s request unless Mexican public policy is infringed; 
and courts requesting or processing foreign court service requests must deliver 
two copies and keep a copy in the records as evidence of what was processed. 

The rules governing all notices that relate to foreign service of process require 
that such notices be carried out through authorized courts and in collaboration 
with diplomatic or consular channels. Thus, principles of reciprocity are a key 
component in any foreign service of process. Service of process and production 
of evidence or limited discovery may be carried out, but not to the same extent 
as in Common Law countries. 

Publication 

The only notices that are allowed by publication are published in the Judicial 
Bulletin when trying a case within Mexico City. Other states publish a list with 
excerpts of rulings, which are sometimes available by electronic means. The 
Judicial Bulletin is published by the Superior Justice Tribunal of Mexico City 
and contains information regarding all proceedings where a ruling has been issued, 
with the purpose of informing the interested parties to go to the relevant court to 
receive a copy of the ruling. 

Likewise, there is a system (SICOR) that allows consultation by electronic means 
as a transition to use more widely electronic dissemination of information. This 
system allows consultation of the parties’ relevant rulings, but third non-authorized 
parties cannot access it. According to sections 123 and 125 of the Code of Civil 
Procedure, if the parties fail to appear at the court to view a writ the day it is 
published, they will be deemed as duly notified the day following the publication. 
In practice, trial lawyers use the Judicial Bulletin as a method to determine if 
any rulings have been issued in their ongoing lawsuits. 

Once parties have been alerted that a ruling exists, they must appear at the court 
and request to see the file to get a copy of the ruling. The notice will be considered 
effective in the terms set forth by section 125 of the Code of Civil Procedure, 
except when the notice must be given personally by a court clerk. 

Only in publications where the particular proceedings are not identifiable due to 
errors or omissions will a party be able to challenge a notice made by publication 
in the Judicial Bulletin.6 In practice, a publication error will be sufficient cause 
to invalidate the notice, thus requiring another publication. To this end, according 
to section 127 of the Code of Civil Procedure, the court clerk will stamp in every 

 
6 Code of Civil Procedure, section 126. 
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ruling a “legend” indicating the exact publication date in the Judicial Bulletin to 
provide certainty to the parties. 

Currently, in many courts, electronic means of communication are not permitted 
for filing documents, notices, and consulting a file. Notwithstanding, the recent 
Amparo Law and the Bankruptcy Law (Ley de Concursos Mercantiles) allow 
electronic filings and, even though these statutes are of federal nature, they will 
likely encourage the transition to a widespread use of electronic means of 
communication. This transition is ongoing, but electronic filing and communication 
should be the norm in the very near future. 

Edicts 

The Code of Civil Procedure also outlines a procedure for notices to unknown 
persons and to persons whose address is unknown (edicts). These notices are 
given by publication in newspapers and in the local or Federal Gazette. Section 122 
of the Code of Civil Procedure provides that notices must be made by edicts in 
the case of unknown parties, in the case of persons whose address is unknown, 
once a report from an agency with domicile registries has been secured, and to 
notify any person who could be prejudiced in a real estate action. 

Ascertaining Applicable Law 

Regional Law 

Apart from the Code of Civil Procedure, each of the other states in Mexico has 
its own code of civil procedure. Despite a few differences, these codes are 
substantially similar to the Code of Civil Procedure, which is the code that sets the 
trend followed by the other states. Commercial proceedings have a Commerce Code 
that governs such proceedings (ordinary commercial actions, executive proceedings, 
and summary proceedings). There are no State commercial statutes. 

According to section 124 of the Constitution, all powers not expressly granted to 
the federal government are retained by each state. This provision, along with 
section 104 of the Constitution, indicates that federal courts have jurisdiction over 
any civil or criminal dispute as to the enforcement of or compliance with federal 
laws or international treaties entered into by Mexico; over matters in which the 
Mexican Republic is a party; or over commercial cases (including bankruptcy 
and class actions). 

In all other cases not contemplated as being under federal jurisdiction, the state 
courts will have primary subject-matter jurisdiction. Hence, when state courts 
exercise their jurisdiction, the corresponding state code of civil procedure will 
govern the proceedings. 

National Law 

The Federal Code of Civil Procedure of 1943, which is outdated in many respects, 
governs proceedings before federal courts. The statute notably departs from the 
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adversarial principle of civil proceedings and grants the judge broader authority 
to find “the truth”, especially in class actions, as mentioned above. The federal 
courts devote most of their time to the adjudication of constitutional proceedings 
(Juicio de Amparo). 

Conflict of Laws Principles 

In General 

Sections 12−15 of the Civil Code for the Federal District and the Code of Civil 
Procedure set forth the general criteria about conflict of laws rules in Mexico. 
The basic conflict of laws rule is contained in section 12 of the Civil Code for 
the Federal District, which as a general principle indicates that Mexican laws 
will govern all acts performed in Mexico, all persons located in Mexico (which 
should be read in conjunction with section 13, described below), and in all cases 
where any parties have expressly submitted to Mexican law. 
However, under the Civil Code for the Federal District, the application of foreign 
law is permissible when expressly indicated by Mexican law or when required 
by operative international treaties ratified by Mexico. Under section 13 of the 
Civil Code for the Federal District, legal situations validly created in any of the 
states of the Republic or in a foreign state according to its own laws must be 
recognized. The laws of the place where they have their domicile govern the legal 
status and capacity of individuals. 
The creation, effect, and extinction of real property rights, lease and temporary 
use agreements, and movable assets will be governed by the laws of the place 
where they are located, even if their holders are foreigners. The laws of the place 
where legal contracts are executed will govern their form. Nevertheless, those acts 
may comply with the forms set forth by the Civil Code for the Federal District if 
the act is to have effect within Mexico City or anywhere in Mexico regarding 
federal matters. Subject to these rules, the legal effect of acts and contracts will 
be governed by the laws of the place where they must be performed, unless the 
parties have validly agreed upon the application of a different law. 
Sections 14 and 15 of the Civil Code for the Federal District govern the 
application of foreign law (recently amended to conform to the guidelines of the 
Inter-American Convention on the Application of Foreign Law). A foreign law 
will be applied as it would be by a judge of the relevant foreign country. The 
judge may, therefore, avail himself of the necessary information about the text, 
validity, sense, and scope of that law. Only the substantive foreign law must be 
applied, except when, given the special circumstances of the case, the conflict of 
law rules call for the application of the substantive rules of Mexico or another 
state (re-envío). 

Foreign law may not be applied when fundamental principles of Mexican law 
have been artificially avoided (the judge must find fraudulent intent behind the 
avoidance) and when the foreign law rules or the result of their application are 
contrary to Mexican public policy and to the fundamental principles or institutions. 
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Chronological Principle 

Newer legislation prevails over older legislation. Upon being published, the new 
laws establish a mechanism for their implementation in what are known as their 
“Transitory articles”. These articles not only refer to the date when that law will 
become effective, but also include reference to the statutes or norms that are 
repealed or modified, as well as any other rule required for their implementation. 

Article 14 of the Constitution bans retroactive effect in prejudice to anyone. 
While transitory articles may miss some of the statutes that would possibly be 
considered annulled or modified, under this principle, any statute that is inconsistent 
with the new law is invalid. 

Specialty Principle 

Special law prevails over general law and special provisions prevail over general 
provisions. For example, this principle is clearly applied in lawsuits that deal 
with residential lease agreements because the special provisions of the Civil 
Code dealing with housing leases govern them, and not those dealing with general 
lease agreements. This principle also applies in any case in which a specific matter 
is governed by some special provision that will then take precedence over general 
rules that apply to general cases. 

Hierarchy Principle 

A statute higher in the legal hierarchy prevails over a statute that is lower in the 
hierarchy. This principle is contemplated by article 133 of the Constitution, 
along with a controversial 1999 Supreme Court judgment (that has generated, in 
subsequent rulings, a binding jurisprudencia) that places international treaties 
above federal laws but below the Constitution (except for human rights embedded 
in international treaties that, in accordance with some judicial precedents, are 
considered to be at the same level of the Federal Constitution, but they cannot 
contradict it) and, together with federal laws and international treaties, constitutes 
the Supreme Law. 

Hence, the Constitution prevails over any other statute in Mexico, and any law 
issued by the federal or state congresses must be consistent with the Constitution. 
State courts must abide by the Bill of Rights set forth in the Constitution. State 
codes of civil procedure must be consistent with the Constitution by establishing 
courts that are created prior to the disputes being adjudicated and by ensuring 
that due process rules always exist. 

Competence Principle 

The conflict most often presented is the competence between courts to assert 
their jurisdiction. In this case, the Code of Civil Procedure establishes the rules to 
determine the competent court and therefore the applicable procedural law. 

According to section 163 of the Code of Civil Procedure, there are two ways for 
challenging the jurisdiction of a court, these being by: 
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• “Inhibition” (filed before the court deemed competent, requesting the current 
court to stop trying the case); or 

• “Declination” (where the court deemed incompetent is requested to stop hearing 
the case and to send the file to the court deemed competent). 

Commencing Action 

Complaint 

In General 

The complaint is the written document by which a suit is filed. The complaint 
must state the facts, claims, and relief sought by the plaintiff. Similar to the United 
States, the complaint contains the essential elements of the lawsuit. 

Minimum Content and Attachments 

Pursuant to section 255 of the Code of Civil Procedure, a complaint must state: 

• The court where it is being filed; 
• The complete name of the plaintiff and the address to receive notices; 
• The name and address of the defendant; 
• The demand for the relief sought or things being sued for; 
• A concise and clear statement of the specific factual allegations on which the 

plaintiff bases its claim, including reference to the documents and witnesses 
that will prove the allegations, thus allowing the defendant to file its answer 
to the complaint; 

• The type of action being filed and the legal provisions that govern the procedure 
and the cause of action; 

• The amount of the relief sought, if relevant to determine the competent court; 
and 

• The plaintiff’s signature or, if the plaintiff cannot sign, the plaintiff’s fingerprint. 

Additionally, sections 95 and 96 of the Code of Civil Procedure require certain 
documents to be attached to the complaint. When another person is representing 
the plaintiff, the power of attorney to evidence the capacity of that representative 
must be attached to the complaint. When either the plaintiff or the defendant is a 
foreign entity, special attention must be given to international conventions dealing 
with the granting of powers of attorney, including notarization and apostille. 

In the case of commercial disputes, the parties also must attach a copy of their 
Federal Taxpayers Registry (Registro Federal de Contribuyentes) and, in case of 
individuals, their Unique Code for Population Registry (Clave Única de 
Registro de Población). All documents that support the claim and that entitle the 
plaintiff to the cause of action must be attached to the complaint. Copies of the 
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complaint and all the exhibits to be served on the defendant should be filed with 
the complaint. If these copies are not filed, the court will require the plaintiff to 
file them within five days, and failure to do so may result in the dismissal of the 
complaint. Copies of any documents in the plaintiff’s possession must be 
attached to the complaint. Subsequently, no documents will be admitted unless 
they are supervening. 

A clear indication of documents in the opposing parties’ or third parties’ possession 
or that have previously been requested from public offices also must be attached 
to the complaint. The complaint must be prepared in Spanish, and documents in 
other languages must be filed with their Spanish translation by an expert translator. 
No abbreviations or unclear corrections in the text of the documents will be allowed 
or accepted. 

The complaint’s description of the remedy sought and the facts surrounding the 
case must be clear. If errors or inconsistencies exist in the text of the complaint, 
the court will require the plaintiff to correct or complete them within a five-day 
period; otherwise, the court may dismiss the complaint. If the complaint is dismissed 
on these grounds, the plaintiff may file a new one. 

Statement of Remedy 

The Code of Civil Procedure requires that the description of the remedy being 
sought is consistent with the description of the facts included in the complaint. 
The complaint must list all remedies being sought because, pursuant to section 31 
of the Code of Civil Procedure, omitting any remedy will be considered a waiver 
of that claim by the plaintiff. 

A cause of action stemming from the same facts against the same defendant must 
be resolved in a single action, with all others being automatically waived. 
Likewise, section 34 of the Code of Civil Procedure states that, once the complaint 
has been accepted and the answer filed, the complaint cannot be altered nor 
modified. 

Types of Answer 

In General 

In principle, the answer must fulfill the same formal requirements as the complaint, 
in addition to the defenses and counterclaims that may be included. 

Denials 

Section 266 of the Code of Civil Procedure provides that, in the answer, the 
defendant must refer to each of the facts included in the complaint. The defendant 
must either admit the facts as true or deny them, and must indicate which facts 
are ignored or are not relevant to the case. 

Silence or inconsistency by the defendant will be understood as admission of 
those facts. This rule applies in all cases, save for suits on family matters or when 
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the defendant was served with process by edicts. Generally, the defendant may use 
one of the following approaches to respond to the facts alleged in the complaint: 

• The fact being answered is true and undisputed; 
• The fact being answered is false and is therefore denied; and 
• The fact being answered is neither affirmed nor denied as not being part of 

the case or attributed to the defendant, but rather attributed to a third party. 

Additionally, the defendant must state the names of witnesses in its answer. 

Affirmative Defenses 

Affirmative defenses are types of answers that the defendant makes regarding 
the facts or cause of action set out in the plaintiff’s complaint. These defenses 
may attack procedural or substantive issues in an effort to avoid liability for the 
relief sought by the plaintiff. 

All affirmative defenses must be filed at the same time as the answer, except for 
those supplementary defenses that may arise in the course of the trial under 
circumstances unknown to the defendant at the time the answer was filed or 
because the facts arose after the answer was filed. In these cases, the defendant 
may claim the supplementary defense before the final judgment is issued and 
within three days following the date when he becomes aware of its existence.7 

As in the case of the type of action, affirmative defenses are valid even if they 
are not expressly named in the answer, provided the facts on which they are based 
are clearly set out. None of the defenses will suspend the proceedings. Once the 
court admits the affirmative defenses, the plaintiff has three days to make any 
statement it deems necessary. The defendant may claim two types of affirmative 
defenses: dilatory and peremptory defenses. 

Dilatory defenses refer exclusively to procedural matters aimed at thwarting the 
action filed by the plaintiff without attacking the substance of the claim. If any 
of the dilatory defenses is ruled applicable, the court will dismiss the complaint 
without ruling on the substance of the suit. 

Only the defenses of lack of competence, lack of capacity of the plaintiff’s 
representative, consolidation, pending claims, and res judicata must be resolved 
prior to trial, allowing the court to avoid hearing an unfeasible process. Peremptory 
defenses are meant to defeat the cause of action claimed by the plaintiff, thus 
attacking the substance of the claim. These defenses are ruled on in conjunction 
with the issues at stake in the suit when the final judgment is issued. 

Answer to Complaint 

The defendant’s response must relate to the facts asserted by the plaintiff. In 
ordinary actions, the legal term to answer a complaint is 15 business days, which 

 
7 Code of Civil Procedure, section 273. 
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is non-extendable. The plaintiff will have a three-day period to make its statements 
regarding the answer and the defenses filed, and will have time to produce its 
answer if the defendant files a counterclaim. 

Amendments to Pleadings 

Section 34 of the Code of Civil Procedure does not allow amendments to the 
pleadings once they have been filed with the court. This rule facilitates the flow 
of the process and prevents parties from bringing new issues that will delay the 
issuance of the final judgment. 

Supplemental Pleadings 

For the same reasons stated under the aforementioned section 34 of the Code of 
Civil Procedure, it is not possible to file supplemental pleadings. The plaintiff and 
the defendant must therefore be consistent and thorough in preparing their pleadings, 
because there is no second chance to include further claims or counterclaims, 
except for supervening actions. 

Consolidation of Claims and Parties 

The consolidation of claims in Mexican civil procedure may be obtained through 
two different motions, i.e., “connection of the cause (of action)” or “pending 
lawsuit”. In both cases, the purpose is to consolidate the corresponding lawsuits 
and to prevent different judgments from being issued regarding the same cause 
between the same parties. 

In this sense, “connection of the cause” is a dilatory defense that, pursuant to 
section 39 of the Code of Civil Procedure, has as its goal the transfer of the case 
from the court where the defense has been raised to the court that first participated 
in the connected cause. The “connection of the cause” defense is used when the 
causes are identical. The things in dispute and the parties may be different, as 
long as the actions stem from the same cause of action. 

Section 38 of the Code of Civil Procedure provides that a “pending lawsuit” 
defense is appropriate when another court is already handling another suit filed 
by the same plaintiff against the same defendant, where the same relief is being 
requested. The defendant must clearly indicate the court where the first suit is 
being handled. If the defense is granted, the file is forwarded to the court that is 
handling the pending lawsuit if it is in the jurisdiction of the same appellate 
court as the forwarding court. If it is not in the same jurisdiction, the latter suit is 
simply dismissed. 

The difference between the “connection of the cause” and the “pending lawsuit” 
defenses is that the first joins the suits because they share a common underlying 
cause, regardless of whether they share the same parties. The second defense 
applies when the two suits are essentially the same, resulting in dismissal of the 
second suit rather than joinder. 
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In the connection defense, the joined suits are processed together and are resolved 
in a single final judgment, to prevent contradictory rulings. This defense is not 
applicable when an appellate court is hearing one of the cases, when the courts 
handling the suits belong to jurisdictions of different appellate courts, or when 
a foreign court is processing one of the suits. Pursuant to section 39 of the Code of 
Civil Procedure, the defendant filing the connection defense must produce a copy 
of the complaint and the answer from the first suit. 

The connection defense is not applicable if service of process has not been made, 
based on the principle that serving the defendant has the effect of granting that 
court competence to hear the suit between those parties. If the connection exists, 
the suits will be joined in the court that first served process. 

Joinder of Claims by Plaintiff 

Only the defendant can file to obtain a joinder of claims. Plaintiffs are not entitled 
to file for joinder of claims because the defendant files the motion as a defense. 
The plaintiff decides when and where to file the original complaint, after which 
he is barred from requesting joinder of claims. If a new suit is filed elsewhere, 
the defendant in the new suit can file the corresponding joinder of claims defense. 

Counterclaim 

A counterclaim is any claim that the defendant files against the plaintiff and 
must be filed in its answer to the complaint, pursuant to section 260 of the Code 
of Civil Procedure. 

Section 272 of the Code of Civil Procedure prohibits a defendant from filing a 
counterclaim after filing his answer to the complaint. The counterclaim must 
fulfill the same requirements that are set forth for the complaint pursuant to 
section 255 of the Code of Civil Procedure. The plaintiff will have a nine-day 
period to reply to the counterclaim. 

Section 261 of the Code of Civil Procedure provides that the counterclaim will 
be discussed and ruled on in the final judgment, simultaneously with the original 
complaint. The counterclaim avoids having to hold two separate trials to resolve 
issues between the same two parties. 

Third-Party Claims 

In General 

Only certain limited third-party motions and interventions are contemplated under 
the Code of Civil Procedure and the general procedural rules in Mexico. Third 
parties have a right to participate in proceedings that may affect their rights. 
Third-party claims as such do not exist as independent actions. When a third 
party files a claim within an existing lawsuit, the third-party designation ceases 
and it becomes a party to the action. 
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To avoid prejudice against absent third parties’ rights and interests, third parties 
have a procedural right to intervene and seek judicial relief. Third parties may 
file actions to extract their properties or other rights from the encumbrance of 
legal disputes between other persons. 

Impleader 

There are two types of third parties: those that are called to participate in the 
trial but are alien to the cause of action (witnesses and experts) and those that 
participate because they have some interest in the outcome of the case. An 
impleaded third party appears in a “third-party action” that, according to section 
653 of the Code of Civil Procedure, will be resolved by the same judge as an 
ancillary issue to the principal suit. Generally, the aim of third-party actions may 
be either to assist (intervene) or to exclude. 

Intervening actions are those by which the third party participates to collaborate 
with one of the parties because it has an interest that coincides with that party’s 
interest. A third party may file the motion at any stage before final judgment is 
issued. The third party may perform all acts necessary to defend its 
corresponding right and may even continue the claim if the party that originally 
began the process withdraws. 

Excluding actions (tercerías) refer to motions that seek to withdraw a given 
property or right claimed by third parties who assert their legitimate entitlement 
to the property or right. In order to obtain a favorable ruling, the third party must 
prove that it has a superior right to those properties or rights. The third party 
must file the documents necessary to evidence its right so that the other parties 
may have an opportunity to challenge this right and the judge may rule on the 
motion. 

Interpleader 

Pursuant to section 32 of the Code of Civil Procedure, no person can be 
compelled to start an action or file a motion, except in two cases. When a party 
has a cause of action or a defense that depends on an action that another party is 
entitled to, the latter can be required to exercise it in order for the issue to be 
settled. 

If the second party refuses to file the action, the other party may proceed with its 
own action to seek adjudication. When a third-party claim is filed for an amount 
exceeding the original court’s competence, this forces the removal of the matter 
to a court with proper competence and obligates the third party to pursue the 
action before the new court. 
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Obtaining Information Prior to Trial 

Types of Discovery 

In General 

The information that may be obtained prior to the trial is always retrieved as part 
of the judicial process. One exception is preparatory means for trial (medios 
preparatorios a juicios) that has a very limited specific scope or certain rule 
within the Federal Code of Civil Procedure that authorizes the court to request 
certain information from the other party. 

Unlike Common Law countries, where it is customary for the parties to seek 
evidence through proceedings where the courts only participate in a secondary 
and limited manner, Mexican procedural rules require that all evidence be gathered 
and prepared under the close scrutiny and participation of the courts. Only 
evidence that has been offered before a court, admitted by that court, and prepared 
accordingly may constitute proper evidence for the final judgment. In the 
international arena, Mexico has made an express reservation against United States-
style discovery. 

In its purest sense, no discovery takes place under Mexican procedural law. 
Discovery is, instead, a procedural stage in a lawsuit, after the complaint and 
answers are filed, where both parties are allowed to file their evidence for 
admission before the court. This procedural stage normally lasts 40 days. 

Depositions 

Extrajudicial depositions do not form part of Mexico’s procedural rules. Private 
interviews and records of discussions are inadmissible as statements by a party if 
they are not made as part of an existing proceeding and with the participation of 
the court. Admissible depositions are taken before the court in the form of testimony 
or confessional evidence, depending on whether the person being deposed is a 
witness or a party to the proceeding. 

Interrogatories to Parties 

Mexico refers to party-witness interrogatories as “confessional” or “confession” 
(see text, below). 

Discovery and Production of Physical Evidence 

Pre-trial production of physical evidence is not a procedural step that is 
contemplated under the Code of Civil Procedure and the general procedural rules 
in Mexico. The Code of Civil Procedure does, however, set forth certain cases in 
which it is possible to file evidentiary motions before the lawsuit begins, which 
are known as “preparatory motions”. These motions are requests to obtain 
declaratory confirmation of a set of facts or circumstances that are necessary to 
use in a possible successive lawsuit. 
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The various preparatory motions regulated by the Code of Civil Procedure 
include preparatory motions for a general lawsuit and preparatory motions for an 
enforcement action. Preparatory motions for a general lawsuit are available to 
request the delivery of a movable good that will be the subject of a suit (action 
in rem); to request the delivery of a will under which the applicant believes he 
has a right as an heir, co-heir, or legatee; and to request delivery of the title to 
goods that were subject to a title transfer, regardless of whether acting as the 
seller or the purchaser. 

Preparatory motions for a general lawsuit also are available to request that 
witnesses be interrogated by the court when they are elderly, in imminent danger 
of dying, or will be soon traveling to locations where communication may be 
difficult or unduly complicated; to request the examination of witnesses who 
will not be available at court because of age, sickness, or future absences; and to 
assist in service of process in proceedings that are held abroad. 

To commence a preparatory motion, the applicant must clearly indicate the 
purpose of the motion and the reasons why the motion cannot wait until the 
relevant suit is filed. According to the Code of Civil Procedure, the person being 
requested to deliver goods, documents, or information in a preparatory motion 
must act with speed and diligence. If that person refuses to act, the court may 
impose sanctions. If the documents or information are destroyed, the requesting 
party must indemnify the requested party for damages caused, independently 
from any criminal liability that may arise from the requested party’s actions.8 

Section 201 of the Code of Civil Procedure regulates preparatory motions for an 
enforcement action. The enforcement action may be prepared by requesting that 
the defendant acknowledge the existence of a debt. The court will set forth a 
given date and time for the hearing to take place. The debtor must be personally 
served and duly notified of the purpose of the hearing, the amount being claimed, 
and the origin of the claim. 

If the debtor fails to appear without just cause, the court will rule that the debt is 
valid and exists in the amount claimed by the creditor. The goal of this preparatory 
motion is that when the admission or the ruling on the existence of the debt is 
made, the creditor may then use that statement as the basis to file the enforcement 
action (instead of an ordinary lawsuit). 

Use of Discovery at Trial 

Use of preparatory motions in trial is meant to provide the evidence about exact 
facts that have been referred to in those motions, so that they do not need to be 
evidenced again when the final suit is filed. 

The notion of discovery has very limited scope in Mexican procedural rules. The 
idea that private parties may freely seek to secure information relevant to the 
trial is contrary to the general thrust of Mexican civil procedure. Mexican courts 

 
8 Code of Civil Procedure, section 200. 
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govern the gathering of evidence and monitor the preparation of proof during the 
proceedings. 

Interim Protection of Assets Pending Trial 

Provisional Attachment 

Unlike numerous measures adopted in other jurisdictions, in Mexico the law 
does not expressly provide for provisional measures except those set forth in the 
statute. Attachment of goods is a precautionary measure that section 235 of the 
Code of Civil Procedure allows on limited occasions. 

The cases in which a provisional attachment may be ordered are when it is feared 
that goods potentially subject to a collection action may be withdrawn or given 
away, or when it is feared that the defendant does not have other assets with which 
to pay and that the existing ones may be withdrawn or given away. 

A provisional attachment may be requested before or during the lawsuit. The 
court will review the merits of the case to decide if the attachment is necessary. 
When requesting a provisional attachment, the value of the claim must be indicated, 
so that the court may set the exact amount that must be secured when the provisional 
attachment is made against the debtor’s assets. 

If the request for the attachment is made in any manner other than with a document 
that in itself is evidence of the existence of a debt, the requesting party must 
deliver a bond to guarantee possible damages if the attachment is revoked or if the 
defendant is subsequently released from any liability. 

The issuance of the provisional attachment will not be awarded or the debtor may 
request release if he proves to have other property with which to secure the debt. 
The debtor may post a security instrument to release the attachment once it has 
been imposed. The debtor also may challenge the justification for the order through 
an appeal. 

If the attachment is made prior to the lawsuit, the requesting party must file the 
lawsuit within three days from the day the attachment is made if the suit is to be 
heard in that same location. If the suit is to be heard elsewhere, that term will be 
extended at the judge’s discretion and the extension will depend on where the 
action is to be filed. If the suit is not filed within the time set by the court, the 
attachment will be released immediately. 

Injunctive Relief to Maintain Status Quo 

Injunctive relief to maintain the status quo is not contemplated under either the 
Code of Civil Procedure or the Commerce Code. By contrast, section 384 of the 
Federal Code of Civil Proceedings (only applicable to ordinary civil proceedings) 
does contemplate it. 
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This measure was originally not available for commercial proceedings. However, 
in 2013, the Supreme Court of Justice issued a binding precedent (jurisprudencia 
por contradicción de tesis) stating that, in some cases, this measure is applicable 
to commercial actions. This type of measure cannot be challenged through an 
ordinary means of defense unless granted in a commercial action. 

Summary Judgments 

In General 

Under the Code of Civil Procedure and the general procedural rules of Mexico, 
summary adjudication without full trial is allowed only in limited circumstances. 
Generally, summary adjudication has been eliminated from Mexico’s civil 
procedure system. 

However, there remain special proceedings or trials (special trials) that consist 
of privileged proceedings different from ordinary proceedings, which are aimed at 
accomplishing a more expeditious adjudication of certain disputes. These include 
enforcement actions, special foreclosure actions, and default judgments. Sometimes, 
certain cases may be resolved through ancillary proceedings that terminate the 
case without going into the merits. 

Enforcement Action 

An enforcement action is supported by the existence of an instrument that is 
self-executing and permits the attachment of assets to exercise the rights evidenced 
by the instrument at the very moment of serving process. Section 443 of the Code 
of Civil Procedure lists the following self-executing instruments: 

• The first authenticated copy of a public deed issued by a judge or notary public 
before whom such instrument was granted or the subsequent copies issued by 
judicial order; 

• A private document after it is acknowledged by the person who issued it or 
caused its issuance, for which it is sufficient that the person acknowledges the 
signature affixed in the instrument as his own, even if he denies the underlying 
debt; 

• A confession by the debtor or his legal representative of the debt before the 
presiding judge; 

• A settlement agreement executed by the parties or third parties involved in 
the proceedings before the presiding judge; 

• The original drafts of contracts executed with the intervention of a public broker; 
and 

• An accountant’s uniform opinion acknowledged or approved by the presiding 
judge. 

Furthermore, section 444 of the Code of Civil Procedure deems final judgments, 
judicial agreements, and agreements executed before the Federal Consumer 
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Protection Agency and the awards that it grants to be self-executive documents. 
Enforcement actions may be carried out with documents that evidence the 
obligation to pay, perform, or deliver. The purpose of the enforcement action is to 
enforce the right evidenced by the instrument that is the subject of the cause of 
action. 

When an enforcement action is filed to claim payment of a liquid debt and once 
the complaint is admitted, the court will order the debtor to pay the debt. If a 
debtor refuses to comply with the payment order, the court clerk who requested 
the payment is authorized to attach those debtor’s assets that are sufficient to 
guarantee the outstanding amount. After the attachment of assets, the debtor has 
a period of 15 business days to appear before the court, either to pay the debt or 
to make the necessary pleas or allegations in his defense. 

An enforcement action is divided into two parts. The first part (“principal docket”) 
includes the complaint, the answer to the complaint, and the final judgment. The 
second part (“execution docket”) will include the attachment of the debtor’s property 
and all acts related to such attachment. After the attachment of the debtor’s 
property, the enforcement action will be handled according to the rules governing 
ordinary actions.9 If the judgment reached in the enforcement action favors the 
plaintiff, the court will order a public auction of the attached property, with the 
proceeds of the auction delivered to the creditor-plaintiff.10 

Special Foreclosure Action 

This proceeding is held for the creation, extension, severance, or registration of a 
mortgage, as well as for demanding and securing the cancellation or acceleration 
of payment of a mortgage. If the proceeding is held for demanding and securing 
the payment of the mortgaged credit, the mortgage must be evidenced through a 
public deed duly recorded with the Public Registry of Property where the property 
is located. Likewise, the mortgaged credit must be due.11 The public deed 
evidencing the mortgage must be attached to the complaint. 

Upon filing the complaint, the judge will order the issuance and registration of a 
mortgage bond. The court will serve the debtor with process, who will then have 
15 business days to appear before the court to make the necessary pleadings and 
to present a relevant defense to the complaint. After these steps are taken, the 
proceeding will follow the rules governing ordinary actions. 

The mortgage bond must include a brief description of the public deed evidencing 
the mortgage. Moreover, the mortgage bond must include an order to the public 
or any authority not to foreclose, take possession of, or take any other action 
over the mortgaged property that might interrupt the course of the proceeding or 
violate the rights acquired by the creditor plaintiff. For publication purposes, the 

 
9 Code of Civil Procedure, section 453. 
10 Code of Civil Procedure, section 461. 
11 Code of Civil Procedure, section 468. 
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mortgage bond must be recorded with the Public Registry of Property. The person 
in possession of the property will be the legal depository. 

All the benefits or products resulting from and any object found on the property 
will be kept with the property. For these purposes and if requested by the debtor, 
the court will keep an inventory of all the benefits, results, or objects found related 
to the property and stored by the depository. Upon delivery of a judgment in favor of 
the creditor plaintiff, the court will order the public auctioning of the property. 

Default Judgments 

Sections 637−651 of the Code of Civil Procedure set forth the rules for default 
judgments. These rules provide for cases where the defendant is absent. The court 
will make a statement that the case is being heard with the defendant not appearing 
in the process, although the defendant was properly served. 

Section 637 of the Code of Civil Procedure provides that in all suits where the 
defendant does not appear before the court after being served, no further notice 
will be delivered to summon him. All rulings issued after this time will be notified 
by publication in the Judicial Bulletin. 

When the court orders the commencement of the evidentiary period, hearings to 
prepare evidence, and hearings to give final judgment, it must publish the orders 
twice, at three-day intervals, in the Judicial Bulletin or in a local major newspaper 
of the court’s choosing. Finally, as an additional measure in these proceedings 
and based on the plaintiff’s request, the judge may order an attachment of the 
defendant’s assets until the trial ends. If service of process was performed by 
publication, the final judgment will be enforced after three months from the last 
publication, unless the defendant posts a bond to guarantee possible damages. 

Other Means of Termination without Plenary Trial 

Voluntary Dismissal 

In General 

There are two classes of dismissal, i.e., dismissal of the action and dismissal of 
the proceedings. 

Dismissal of Action 

The legal effect of dismissal of the action is that the plaintiff waives, at his own 
prejudice, all rights against the defendant for the cause of action being exercised 
through the suit filed with the corresponding court. Dismissal of the action may 
be performed at any stage of the process, and the defendant does not need to 
consent to the dismissal for it to be valid. 

However, if the dismissal is filed after service of process is carried out, the plaintiff 
must pay the attorneys’ fees and litigation costs, unless otherwise agreed. 
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Dismissal of Proceedings 

Dismissal of the proceedings, also known as the dismissal of the complaint, returns 
everything to the status quo by dismissing, without prejudice, the lawsuit 
(complaint) filed by the plaintiff. Thus, the plaintiff maintains the right to file a 
lawsuit against the opposing party in the future subject to the corresponding 
statute of limitations. 

If the dismissal of the proceedings is made after service of process was carried 
out, the plaintiff must pay the attorneys’ fees and litigation costs, unless 
otherwise agreed. Additionally, if the dismissal is filed after service of process 
was made, the defendant must consent to it; otherwise, the proceedings must 
continue. 

Dismissal for Failure to Prosecute 

The expiration of the proceedings (Caducidad de la Instancia) is governed by 
section 137 bis of the Code of Civil Procedure, which provides that the proceedings 
will be declared as dismissed at any stage if no action is taken by either party 
within a period of 120 working days. Any filing by the parties or any action by 
the court interrupts the term for this dismissal. 

This cause for dismissal is a matter of public order and cannot be waived and is 
not subject to agreement between the parties. The judge may declare the dismissal 
directly or at the request of either party. This dismissal extinguishes the proceedings, 
but not the cause of action. Thus, the plaintiff may file a new lawsuit, subject to 
the applicable statute of limitations. 

Dismissal for failure to prosecute will render void all acts performed during the 
dismissed proceedings, except for final rulings as to competence, existing suits, 
and connection to the cause of action, authority, and capacity of the parties. 
During appellate proceedings, this dismissal will cause the appealed rulings to 
be considered final. This type of dismissal does not apply to bankruptcy or probate 
proceedings. It also does not apply to non-contentious proceedings, family law 
actions, or actions pursued before Justices of the Peace. 

Judicially Assisted Settlement 

Judicial settlements are agreements that the parties enter during a proceeding to 
resolve the conflict and that are ratified in the presence of the court presiding 
over the proceeding. The court will review the agreement to make sure that it 
contains no provision contrary to law, after which it will be approved and granted 
the status of a final judgment, binding on both parties under the principle of res 
judicata. 

If the judicial agreement is not complied with by either of the parties, the other 
party may request enforcement through court order, which functions as if it were 
a final judgment issued by a court. The enforcement action will be conducted in 
a summary procedure. There is a general trend to foster alternative dispute 
resolution as a means to resolve disputes through mediation or arbitration and 
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diminish the court’s workload. Thus, most of the States of the Mexican Republic 
have one or a combination of the following: 

• Mandatory conciliation or mediation talks as pre-requisite before continuing 
litigation; 

• Creation of supportive services for mediation and arbitration under the auspice 
of the State Appeal Courts; and 

• Continuous training of judges (or persons assisting the judges as professional 
conciliators) to perform activities as “conciliators” in the early stages of the 
proceeding. 

Trial 

Hearing 

Setting Case for Trial 
Setting the case for trial means that only those facts contested by the parties are 
adjudicated by the court. Facts alleged by the plaintiff that are not challenged by 
the defendant, including the defendant’s silence or evasive comments, will be 
considered admissions, and only the contested facts will be subject to proof by 
each party at the evidentiary stage. 
Based on the contents of the defendant’s answer, the court may determine the 
issues in conflict. If the only conflict pertains to the application of the law and 
not the facts, the court may summon the parties to an arguments hearing to issue a 
final ruling; otherwise, the evidentiary stage will be opened at the parties’ request 
or if the court deems it necessary. 

Scope and Order of Trial 

The purpose of a trial is to settle the dispute between the parties. The judgment 
issued by the court will be considered a public order ruling that will bind both 
parties. The trial and the final decision cannot encompass issues other than those 
raised by the parties’ pleadings, such as the complaint, the answer, the counterclaim 
and reply, and similar pleadings. 

Submission of Evidence 
In ordinary civil proceedings, the judge will call for a conciliation hearing; if no 
settlement is reached, the parties have a 10-day period to offer evidence, 
commencing when the court opens the evidentiary period. The courts have great 
freedom in evaluating the evidence. 

In finding the facts underlying the litigation, the court may take into account the 
testimony of any party in the action or of a third person, or any document, be it 
one in the parties’ possession or not, with no limits other than applicable legal 
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restrictions and moral limitations.12 The parties have the burden of proving the 
facts on which they base their claims. The party denying a fact must prove the 
assertion implied by that denial only when there is no other way to ascertain the 
facts. 

Only factual issues, and not the law, are subject to evidentiary proof. The exception 
is foreign law.13 Notorious facts need not be proven and the court may refer to 
them in its determinations. Parties may not waive their rights to offer evidence. 
Finally, parties may only offer evidence designed to prove the parties’ factual 
allegations. 

Role of Trial Judge 

Under Mexican procedural law, the judge plays a primary role during the evidentiary 
stage. While it is the parties that offer evidence to prove their assertions, the 
judge is allowed and expected to gather any evidence necessary to find the truth 
about the disputed facts. 

At any stage and regardless of the nature of the claim, the judge may order any 
act that is necessary to ascertain the truth about the issues in dispute. The judge 
will act as he deems fit in order to obtain the best results without harming the parties’ 
interests and based on an equal treatment of their rights. While the judge may 
perform these additional acts, the parties retain the principal burden of proving 
their allegations. 

The judge must accept all evidence filed by the parties that is authorized by law 
and relevant to the matters in dispute. The court has full authority to compel third 
parties to testify or produce any type of evidence required to uncover the facts. 
To this end, the court may employ the necessary sanctions to compel cooperation. 

Evidence 

Nature and Purpose of Evidence 

The goal of evidence is to determine the truth about the facts contested by the 
parties. Therefore, the evidentiary period involves the processes and actions 
engaged in by the parties, third parties, and the court to find the truth about the 
contested facts in order to issue a final judgment. 

Kinds of Evidence 

In General. All means that may show the truth about the challenged facts may 
be offered as evidence.14 Without limiting other avenues, the Code of Civil 
Procedure lists as possible means of evidence: admission of facts, documents, 
expert testimony, judicial inspection, witness testimony, as well as other means 

 
12 Code of Civil Procedure, section 278. 
13 Code of Civil Procedure, section 284. 
14 Code of Civil Procedure, section 289. 
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of capturing data (photographs, copies, electronic data, and the like) and legal 
presumptions. 

Admissions. Admissions of facts always involve the deposition of one of the 
parties, be it the plaintiff or the defendant. They must refer to facts connected 
with the party being deposed. The nature of this evidence is to accept or recognize 
facts that the party being deposed may know. 

This evidence may be offered in both the complaint and the answer, and until 10 
days before the legal hearing.15 The party to be questioned must be personally 
summoned at his address to appear before the court. The questions that the 
deposed party must answer (posiciones) must meet the requirements set forth by 
section 311 of the Code of Civil Procedure: 

• They must be formulated in clear terms; 
• They can include only one fact and must relate to the party being deposed; 
• They cannot be confusing or misleading or try to induce an admission of a 

fact contrary to reality; 
• They must be formulated in a positive sense and not involve a denial of a fact; 

and 
• They may relate only to facts of the dispute between the parties. 

Once the evidence has been offered, the court will designate a specific date and 
time for the deposition of the party to take place. The party to be deposed will be 
personally summoned and warned that if he fails to appear without just cause, 
the facts in question will be deemed as admitted as true. The judge will review the 
questions to determine which, if any, meet the requirements, and will strike those 
that do not. 

The deponent will be warned to answer truthfully under penalty of perjury. The 
deponent may not be aided by an attorney, representative, or any other person, 
and will not be given a copy of the interrogatory or time to discuss it. However, 
if the deponent needs a translator, one appointed by the court may assist. 

Next, the judge will instruct the deponent to answer the questions asked in a 
categorical affirmative or negative manner and, subsequently, add explanations 
that he may deem necessary or those that the judge may require. If the deponent 
refuses to answer or answers evasively, the judge will issue a warning that he will 
be deemed to have admitted the facts if he persists with the refusal to answer or 
continues to answer evasively. 

Questions may be asked orally and directly during the presentation of the 
evidence. Nevertheless, it is a good practice to submit a questionnaire prior to 
the deposition hearing because if the deponent fails to appear without cause, the 
court may then declare that party as having affirmed those questions that have 

 
15 Code of Civil Procedure, section 308. 
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been filed with and admitted by the court. Answers will be transcribed in a 
separate document that will be prepared during the hearing before the court. If 
the party does not agree with the transcript, he may ask the judge to correct it. 
The judge will decide which corrections should be made. Nevertheless, once the 
deponent signs the document, it cannot be modified.16 

Documentary Evidence. There are two types of documentary evidence based on 
the different sources they may come from: public documents and private documents. 
Public documents are issued by public authorities in the exercise of their official 
functions and within their jurisdiction as provided by law. Section 327 of the Code 
of Civil Procedure enumerates these types of documents. 

Private documents are documents written, signed, or caused to be written and 
signed by private parties or signed by public officials, but not in the exercise of 
their authority. Parties must deliver the documents when the complaint (or the 
answer) is filed. If the documents are not directly available to the party offering 
them, the interested party must name the file or place in which the originals are 
located.17 According to sections 95, 96, and 255 of the Code of Civil Procedure, 
no additional document may be filed by the plaintiff or defendant unless: 

• The document was issued at a subsequent date;  
• The interested party had no knowledge of the document’s existence at the 

time of the filing; or 
• It was not possible to obtain the document earlier, due to reasons beyond the 

control of the interested party.18 

Documents essential to the parties’ cause of action or defense must be filed 
together with the complaint or answer. Parties may object to the use and evidentiary 
value that the offering party assigns to the documents. If a public document is 
challenged, the court may proceed to order its certification by the authority that 
issued it. 

Expert Testimony. Expert testimony is given by a third party whose participation 
has been requested by the parties or by the judge, and who has specific knowledge 
of an item or discipline related to the matter being tried. Each of the parties must 
name its own expert. Once an expert has accepted his nomination, he should give 
his expert opinion regarding the issues within his area of expertise, according to 
his own knowledge and understanding. 

The expert opinions can be objected to based on their content, but not based on 
the knowledge or techniques used by the expert. In the event that expert opinions 
are inconsistent, the judge will name a third expert, whose opinion usually 
prevails. If a party does not designate an expert, the judge will name one on behalf 

 
16 Code of Civil Procedure, sections 319 and 320. 
17 Code of Civil Procedure, section 95. 
18 Code of Civil Procedure, section 98. 
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of the party. However, if the party does not accept the court-appointed expert, it 
will be deemed to accept the other party’s expert report. If both parties’ experts fail 
to present their reports, the court will appoint an expert, whose report will be final. 
Each party covers its own expert’s fees and both parties cover the third expert’s fees. 

Judicial Inspection. Judicial inspection involves the direct examination by the 
judge of the real estate, goods, or persons involved in the action in order to 
determine their status, location, situation, or any other related fact that might be 
relevant to the action. 

Subjective considerations may not be used during the judicial inspection. The 
court will keep a record of the inspection, which will be signed by everyone in 
attendance. Likewise, the court may accept any additional documents that might 
better serve the record, such as photographs or descriptions of the place where 
the property or the goods are located. 

Witness Testimony. Testimony of witnesses is evidence brought by third parties 
who have knowledge of the facts that the parties are required to prove. The 
testimony is given in court and only in special cases (e.g., elderly or sick witnesses 
or public officials) may it be given at the witnesses’ domiciles. 

The parties are obliged to present their own witnesses. When this is not feasible, 
the party must expressly declare the reasons making presentation of the witness 
infeasible, in order to allow the court to rule on the issue. However, the court 
may still order the witness to appear before the court.19 Sometimes, testimonial 
evidence is offered for the sole purpose of slowing down the trial, such as by 
giving false or imprecise addresses of witnesses or using other techniques that 
make it difficult to find a witness. 

If this is the case, the party providing incorrect information may be fined and 
the evidence will be dismissed. The evidence also will be dismissed if the offering 
party does not present the witness at the indicated hearing date or if the witness 
does not appear even after being fined. Witnesses will be questioned in a direct 
and oral fashion. The questions must be directly related to the issues involved 
in the trial and they must be clear and specific, making sure that each question 
deals with one fact only.20 The witness will be asked questions with the purpose of 
establishing the suitability of the person as a witness and to prevent biased 
testimony that might benefit one party to the detriment of the other party. 

Witnesses may deal with questions regarding time and place and circumstances 
that are directly related to the issues involved in the trial. Testimony may never 
include subjective considerations. Thus, words such as “I think . . .”, “I believe 
. . .”, “they told me . . .”, “I guess . . .”, or any other similar formulations result 
in a presumption that the witness does not know or is unsure of the facts being 
declared. 

 
19 Code of Civil Procedure, section 357. 
20 Code of Civil Procedure, section 360. 
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Witnesses will be examined separately and successively. Witnesses’ answers 
will be transcribed in a separate document and, in case there are contradictions 
or ambiguities, the parties can call this to the attention of the judge in order to 
obtain the necessary clarification.21 At the end of the examination, each witness 
should explain the basis for its statement (an explanation of the origin of its 
knowledge as declared in the testimony given). The statement will be reflected 
in the corresponding document. 

In the case of witnesses who reside outside the jurisdiction of the judge in charge 
of the trial, the taking of the evidence will be done through letters rogatory sent to 
the judge that has jurisdiction at the witness’s place of residence. The letters 
rogatory will be sent with the questionnaire and cross-examination questionnaire, 
to be processed pursuant to the civil procedure law of the corresponding state. A 
witness offered by a party also can be cross-examined by the other party. This 
means that new questions may be formulated with respect to the answers given 
by the witness to the original questions posed. 

Reproduction Evidence.  The Code of Civil Procedure also regulates 
cinematography, videos, and any other photographic reproductions. All other 
types of evidence such as fingerprints, audio registers, and other elements that 
serve to attest to a state of affairs are admissible evidence. The party that presents 
this evidence should provide the court with the equipment or elements necessary 
for the evaluation of such evidence. 

Presumptions. A presumption is a conclusion that the law or the court deduces 
from a known fact to discover an unknown fact. Both legal presumptions (by 
operation of law) and human presumptions (by the reasoning of the court) are 
permitted.22 

Judgment and Kinds of Relief 

In General 

The final ruling that settles the dispute by resolving the issues in controversy is 
the substantive judgment. A ruling is not final until it is no longer subject to appeal 
or other recourse. 

This ruling is issued once the evidentiary stage has expired and the hearing on the 
allegations (an opportunity for each party to make a summary of the arguments 
that support the judge in issuing his final determination based on the merits of 
the case) has been concluded. Parties may request an amendment for typographical 
or arithmetical errors only. 

 
21 Code of Civil Procedure, section 365. 
22 Code of Civil Procedure, sections 379–383. 
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Entry of Judgment 

Section 79 of the Code of Civil Procedure provides that there are different types 
of rulings: those that are issued throughout the suit and that govern the development 
of the trial, those that decide interim issues, those that may be decided on 
peremptory matters that put an end to the proceeding, and the final judgment that 
ends the case by settling the dispute between the parties. 

Pursuant to section 14 of the Constitution, all rulings must be properly based on 
legal provisions (founded) or principles that justify the application of those 
rules. Judges may not vary or modify their rulings after they are signed, but may 
clarify some concept or complete any omission as to an issue in dispute. These 
clarifications may be made directly by the court or at the request of one of the 
parties, within a certain period of time. 

Final Judgment 

In General 

The judgment is the act that settles the dispute of the matter subject to adjudication. 
The judgment may rule against the defendant, as long as the plaintiff has proven 
the accuracy or truthfulness of the facts on which the action was based and the 
defendant has not proven his defenses. The defenses considered valid will defeat 
the plaintiff’s action either totally or partially. 

Judgments must be consistent with the points being litigated. If the defendant 
loses, the extent of the judgment will depend on the type of relief requested and the 
actions to enforce that relief. In principle, the judgment will grant the defendant 
a period for voluntary compliance with the ruling, which is usually five working 
days, depending on the relief granted. If the ruling is not complied with in 
accordance with its terms, enforcement may be carried out pursuant to the plaintiff’s 
request. 

Normally, the parties must exhaust all actions and appeals allowed by local and 
federal laws before the ruling is considered final. The judgment becomes final 
and binding because the law mandates it or because the parties do not exhaust all 
available remedies within the statute of limitations. When the defendant does not 
comply voluntarily, the plaintiff must seek enforcement through the court, 
pursuant to sections 500−533 of the Code of Civil Procedure. Measures such as 
precautionary attachment are available in an enforcement action. Section 501 of 
the Code of Civil Procedure requires that enforcement of a judgment be sought 
before the same court that issued the judgment. 

Specific Performance 

If the judgment orders the specific performance of an act, the court will grant a 
reasonable period to comply with the order. If the term elapses without compliance, 
the court will adopt specific measures for each type of non-compliance. If the 
act is strictly personal, the court will administer all measures necessary (fines or 
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arrest) to force compliance, without prejudice to any claim for corresponding 
damages. 

If the act is not strictly personal, the court will appoint a person to perform the act 
at that party’s cost. If the act is the granting of any instrument or the execution of a 
specific act, the court will perform it on behalf of the non-compliant party, 
indicating this fact in the document. In general, most of the matters filed with 
the courts fall within these categories, but there may be other acts, such as the 
rendering of accounting records, the division of an asset, or the obligation not 
to perform an act or to repossess personal property or real estate. 

Monetary Awards 

The Code of Civil Procedure indicates that when the judgment includes a 
monetary award, enough assets will be attached to satisfy the judgment, without 
prior notice to the defendant. If the assets attached are liquid funds, the plaintiff 
will be paid immediately. 

If the assets are not liquid, they will be appraised and publicly auctioned. The 
judgment may include other relief as well, but monetary awards are immediately 
satisfied upon attachment. The interested party must file an enforcement request 
with a list of the funds against which enforcement is sought, after which the other 
party will have the opportunity to review the request for three days, in order to 
argue against enforcement. 

The court ruling will be based not only on the arguments filed by both parties, 
but also on the contents of the final judgment. This ruling may be appealed but 
will not stop execution. The condemned party in the judgment must pay all expenses 
incurred in connection with its enforcement. The law grants a term of 10 years 
to request enforcement of the judgment, starting from the date when the term for 
voluntary compliance expires.23 

Construction, Transformation, or Rescission 

Based on the relief sought by the parties and the contents of the judgment, the 
court may rule on the termination or avoidance of obligations between the parties 
or the interpretation of what should be considered a valid obligation between 
them. The process for enforcement is the same as described in cases where a 
specific act is required of the obliged party. 

Declaration Concerning Legal Relations 

The court’s judgment may simply decide the status of the legal relations between 
the parties, based on the contents of the complaint and the answer. The court may 
communicate the terms of the ruling to third parties as may be necessary for the 
proper enforcement and satisfaction of the declaratory judgment. 

 
23 Code of Civil Procedure, section 529. 
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Oral Commercial Proceedings 

On 25 January 2017, a reform to the Commerce Code was approved by the Federal 
Congress. The most relevant change in this reform is the establishment of the oral 
commercial proceedings as the “default rule”. Before the reform, oral proceedings 
could only be pursued if the amount claimed was lower than MXN $593,712.73.24  

After the reform, pursuant to section 1390 bis of the Commerce Code, all 
commercial disputes shall eventually be settled by an oral commercial proceeding, 
regardless of the amount claimed. As mentioned, the purpose of such reform is to 
initiate the progression to oral proceedings. Thus, the maximum amount of the 
claim that would allow an oral commercial proceeding to ensue will be increased 
each year. 

The only cases that cannot be orally tried are those that have special proceedings 
established in the same Commerce Code, or cases without a determined amount 
at issue. The proceedings are governed by the principles of oral communication, 
publicity, equality, immediacy, contradiction, continuity, and concentration. The 
judgments entered in these trials cannot be challenged by any ordinary means of 
review (e.g., appeal or revocation). Introducing oral proceedings for all commercial 
disputes (which have unchallengeable decisions) has an evident purpose of 
reducing the time and costs of entering the judgment. 

Oral Complaint 

Section 1390 bis 11 of the Commerce Code establishes the minimum requirement 
of a complaint in an oral commercial proceeding. Surprisingly, the requirements 
are more detailed than the ones set out for an ordinary commercial proceeding 
(which are currently still in force). Pursuant to the provision, the complaint must 
state: 

• The court where it is being filed; 
• The complete name of the plaintiff and the address to receive notices; 
• The complete name of the defendant and its address; 
• The relief sought or things being sued for; 
• A concise and clear statement of the facts on which the plaintiff bases its 

claim, including reference to the public or private documents and witnesses 
that will prove its allegations; 

• The legal provisions that govern the procedure and the type of action being filed; 
• The amount of the relief sought; 
• The proffer of evidence intended to be used in trial; and 
• The plaintiff’s signature or, if the plaintiff cannot sign, the plaintiff’s fingerprint. 

 
24 This amount was updated every year according to the corresponding accumulated 

inflation. The current amount in accordance with Article 1339 of the Commerce Code 
is $662,957.06.  
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Oral Hearings 
The hearings must be held in the presence of the judge, who has the power to 
direct the debate. Currently, it is not uncommon to have a secretary or court clerk 
as the functional officer of the court; however, this may change in the future when 
oral commercial proceedings are fully implemented. There are only two hearings 
in this proceeding, i.e., preliminary hearing and trial hearing. The preliminary 
hearing deals with: 

• The depuration of the procedure (i.e., legitimation issues and dilatory defenses, 
as explained above); 

• A conciliation stage; and 
• The admission of evidence by the Court. 

The trial hearing is where the evidence is heard by the court and the parties can 
⎯ orally ⎯ make their closing statements. Pursuant to section 1390 bis 38 of 
the Commerce Code, the final judgment must be rendered immediately by the 
judge at the end of the trial hearing. It remains to be seen how this will operate 
once the reform is fully implemented. 

Oral Commercial Enforcement Actions 
As with the enforcement action described above, a commercial enforcement 
action is supported by the existence of an instrument that is self-executing and 
permits the attachment of assets to exercise the rights evidenced by the instrument. 
Pursuant to section 1391 of the Commerce Code, such instruments are: 

• Final judgments with authority of res judicata and non-appealable arbitral 
awards; 

• Public instruments, their testimonies, and certified copies, issued by public 
attestor; 

• Judicial confessions of the debtor; 
• Negotiable instruments; 
• Decisions made by an expert in insurance matters, which establishes the 

amount to be paid; 
• Invoices or any other instrument signed and recognized by the debtor; and 
• Agreements executed before the Federal Consumer Protection Agency and the 

arbitral awards that it grants. 

With the commercial reform, commercial enforcement actions will be settled 
orally if the amount of the debt is higher than MXN $593,712.73,25 but lower than 
MXN $4,000,000. 

 
25 This amount was updated every year according to the corresponding accumulated 

inflation. The current amount in accordance with Article 1339 of the Commerce Code 
is $662,957.06. 
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Post-Trial Motions 

Attacks on Judgments 

Judgments can only be challenged through an appeal. Depending on the type of 
proceedings, the final judgment may permit other attacks, but only an appeal truly 
addresses the substance of the ruling. The court that originally tried the case 
cannot revoke its own determinations. The ruling by the appellate court may in 
turn be challenged by a constitutional suit that would be heard by a federal 
collegiate circuit tribunal. 

Grounds for New Trial 

Under Mexican procedural rules, a lawsuit and its corresponding judgment will 
preclude the possibility of a new trial as to those issues that have been 
adjudicated. No new trials will be allowed, and whatever the plaintiff originally 
claims in its complaint will be considered a waiver of any other relief or benefit 
sought from the defendant for that specific cause of action. 

Notwithstanding these limitations, if the judgment was fraudulently obtained, it 
is possible to request the “nullity of concluded trial”. At one time, failing to prevail 
in this action could result in criminal liability, thus discouraging its use. Currently, 
there is no crime for failing to prevail in this action. 

Once the final judgment has been issued, it cannot be modified or revoked by the 
court that issued it, pursuant to section 98 of the Code of Civil Procedure. Any 
newly discovered evidence must be submitted during the proceedings, i.e., from 
the time the complaint is filed and until the court orders the file to be prepared for 
issuance of the final judgment. The evidentiary impact of any new evidence that is 
filed in a timely manner will be subject to the other party’s objections and 
arguments. 

Although newly discovered evidence is not a ground for a new trial, it may 
disclose or prove important facts that were unknown to the parties and it may 
facilitate the court’s decision. Newly discovered evidence that was not otherwise 
available or known by the parties may be admissible in appellate proceedings. 
The court will assist the parties in securing the additional evidence. 

Even in the case of fraud, retrying the case is not allowed without irrefutable 
evidence that the original suit was based on fraudulent and deceitful bases, as 
determined in a nullity action filed to challenge the merits of the original trial. 
The parties make all filings and statements to the court under oath. A false 
statement could be made in the personal hearings or when the parties personally 
appear in court for the main hearing. If this occurs, the statement may constitute 
sufficient grounds to initiate criminal proceedings and, possibly, a civil action 
for damages. While this is the subject of a different proceeding, it would certainly 
affect the way the court adjudicates the original case if the deceit were discovered 
prior to its judgment. In practice, however, such fraud is seldom prosecuted, 
because it is often difficult to prove. 
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Enforcement and Execution of Judgments 

Writs of Execution 

A writ of execution is a court order instructing the parties to comply with the 
terms of the final judgment. The court is allowed to order attachment of assets to 
guarantee enforcement of the judgment when the parties do not voluntarily comply 
with its terms. 

Bankruptcy or Liquidation 

The court that issued the final judgment will not have the authority to declare a party 
bankrupt or subject to liquidation, even if it is clear that the party is insolvent. 
As has been stressed before, some of these actions do lie within the competence of 
federal commercial courts, which will need to adjudicate the need for bankruptcy 
or liquidation if the party has not met its duties according to the original enforcement 
order. 

Administration Orders 

An administrator is normally appointed by the court to manage the business of a 
party that is required to make payments in a given lawsuit when it is believed 
that party is likely to hide its assets. 

The administrator has the duty to keep the records of the debtor. However, this 
is only the case when a judgment orders payment of a cash amount that is to be 
satisfied by the debtor’s business proceeds and because of the attachment of the 
debtor’s assets. 

Arrest 

Arrest is not a part of the judgment or the relief included in the judgment, but a 
way in which to achieve enforcement of the court’s ruling. Generally, the Code 
of Civil Procedure does not contemplate the possibility of arrest as a measure to 
sanction a party’s non-compliance with enforcement of the judgment. However, 
the court may order house arrest whereby the debtor is not allowed to leave the 
premises until the judgment is fully carried out. 

International Cooperation 

Sections 604−608 of the Code of Civil Procedure deal with international 
cooperation, including the taking of evidence, the enforcement of foreign judgments 
and arbitration awards, and other acts by which a Mexican court will assist a 
foreign court in its jurisdictional activities as they relate to parties located in 
Mexico. 

Generally, a Mexican court will act according to a letter rogatory, pursuant to 
the instructions indicated and the authority referred to by the foreign court. The 
Mexican court, however, will only act based on local procedural requirements 
and not according to foreign law. 
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The enforcement of foreign judgments and arbitration awards will generally be 
recognized and accepted by Mexican courts without retrial or examination of the 
merits of the case, provided all requirements set forth by the Code of Civil 
Procedure, the Federal Code of Civil Procedures, and the Commerce Code, 
when applicable, are met. Accordingly, it is required that a foreign judgment not 
violate Mexican public policy, be filed before a Mexican court in documents 
complying with all formalities clearly evidencing their authenticity, not derive 
from an action in rem, and issue from a foreign court with validly asserted 
jurisdiction according to internationally accepted principles as recognized by 
Mexican law. 

In addition, the defendant must have been duly served with process to ensure 
that the judgment complies with the constitutional rights of evidence and prior 
defense before judgment, the foreign judgment must be final and not subject to 
any review or legal recourse (i.e., it must be res judicata), and the issue resolved 
is not being contested among the same parties in a Mexican court, provided that, 
in the ongoing process, the foreign party was duly served. Even if all these 
requirements are met, the Mexican court can deny enforcement if it is shown 
that the country where the judgment was issued would not reciprocate if asked 
to enforce a Mexican court judgment. 

Appeal 

An appeal asks a superior court to confirm, revoke, or modify the ruling of an 
inferior court. Section 689 of the Code of Civil Procedure provides that the parties 
may appeal a ruling if they believe they have suffered a violation of legal rights. 
The right to appeal also is granted to third parties that may be harmed by a 
particular judicial ruling. A partial appeal of the ruling is allowed. A party that has 
obtained all relief sought cannot appeal a ruling. 

Parties may appeal interim resolutions and the final judgment. The appeal must 
be filed in writing. Depending on the appealed ruling, appeals may be admitted 
in two different manners: on a return basis and on a suspension basis. An appeal 
admitted on a return basis means that the principal suit will not be suspended 
during the appellate process. Nonetheless, if the appeal is ruled on favorably, 
anything done in the principal suit that is inconsistent with the appeal will 
automatically be revoked and lose validity. 

An appeal admitted on a suspension basis means that while the appeal is in 
process, the principal suit will be suspended and a complete stay of execution is 
mandated. An appeal submitted on a return basis could be processed immediately 
or preventively, depending on the appealed ruling, while an appeal submitted on 
a suspension basis is always processed immediately. 

An appeal of immediate process must include the legal arguments to challenge 
the lower court’s decision. It must be filed within eight working days from the 
effective date of notice of the appealed ruling in the case of writs or interim 
rulings, and within 12 working days in the case of a final judgment. According 
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to section 692 bis of the Code of Civil Procedure, an appeal filed against specific 
rulings must be processed immediately in cases involving: 

• Dismissals of the motion by which a party challenges the service of process 
or against the ruling whereby the court declared such service of process valid 
or null; 

• Rulings that solve peremptory defenses; 
• Writs or rulings whereby it is considered that the initial complaint or a 

counterclaim has been answered or unanswered; 
• Writs or rulings whereby the court imposes a sanction or a compulsion measure; 
• Writs that dismissed a counterclaim; 
• Resolutions issued to foreclose the final judgment; and 
• Definitive resolutions that suspend or finish the proceedings. 

These appeals are admitted on a return basis, with the exception of an appeal 
against definitive resolutions that suspend or finish the proceedings, which is 
admitted on a suspension basis. In cases not foreseen by section 692 bis, the parties 
may file a preventive appeal. This appeal must be filed within three working 
days from the effective date of notice of the appealed ruling. 

A preventive appeal need not include the legal arguments to challenge the appealed 
ruling, but only an expression of inconformity. A preventive appeal is processed 
jointly with the appeal filed against the final judgment; therefore, when it is time 
to appeal the final judgment, the party that filed a preventive appeal against an 
interim ruling should submit the legal arguments to challenge it. 

If the parties do not file an appeal within the corresponding term, they are deemed 
to have accepted the ruling, and the ruling therefore becomes res judicata. The 
superior court immediately above the court that issued the ruling will process the 
appeal. Rulings issued by civil courts will be appealed before the Chambers of 
the Superior Justice Tribunal of the corresponding state. Once the appeal is admitted, 
the inferior court gives the other party a term to answer the appeal (three days in 
the case of writs and interim rulings, and six days in case of final judgments), 
after which the court will order initiation of appellate proceedings. 

If an appeal is accepted on a suspension basis, the original file will be sent to the 
superior court and, if admitted on a return basis, only copies of the current file 
will be sent to the superior court. When the file or the corresponding copies reach 
the superior court, the latter will decide whether to hear the appeal and whether the 
way in which the lower court originally admitted the appeal for process is correct. 

If the appeal is ruled inadmissible, the file will be returned; if only the procedural 
means are changed, an exchange of documents between the lower and the superior 
court will need to take place to adjust to the correct means. In appeals of final 
judgments, the parties may only offer new evidence if it is relevant to a 
supplementary defense that is not alien to the subject matter of the dispute. 
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Issues Subject to Review 

The superior court will only review the records of the proceedings in the lower 
court. No additional elements may be put forward for review that would introduce 
issues outside the scope of the lower court judgment that is being reviewed. 

The superior court must review the original case according to the appellate 
arguments filed by the appellant. If a party fails to make an argument as to an issue 
that is to its detriment, the superior court may not remedy that deficiency sua 
sponte (on its own motion). 

Review of Proceedings 

The review of facts will cover the proceedings from the initial complaint up to 
the appealed ruling. The appellate arguments may deal with facts throughout the 
proceedings. All unchallenged rulings must be considered final and are not subject 
to additional review. 

Adhesive Appeal 

According to section 690 of the Code of Civil Procedure, the party that has 
prevailed in the final judgment may adhere itself to the appeal motion that the 
losing party has filed. The purpose of an adhesive appeal is to express arguments 
for improving the reasoning of the final judgment. 

Further Appeal 

Once the appeal is resolved and the superior court issues its determination, the 
appellate ruling is only subject to a constitutional procedure (Juicio de Amparo) 
that may be filed by either party before the federal courts. These constitutional 
proceedings are governed by a federal statute and follow very specific procedural 
rules concerning a final ruling by a collegiate circuit court that is not subject to 
any further appellate review, unless extraordinary circumstances are met. 

Amparo Claims 

An Amparo claim is a constitutional challenge that initiates a proceeding aimed 
at protecting the fundamental rights that may have been harmed or violated by an 
act of a state entity or “authority”. The judgments entered at trial (whether at a local 
or federal level) or in an appellate proceeding, being issued by a court deemed as 
an “authority”, are subject to challenge through Amparo. 

Depending on the “authority act” that is being claimed in Amparo, there are two 
different types of Amparo proceedings: direct Amparo and indirect Amparo. Direct 
Amparo claims are admissible against final judgments, awards, or resolutions that 
end a trial. Indirect Amparo claims are admissible against all other “authority acts” 
that violate fundamental rights, but are not final judgments. This section will only 
address direct Amparo claims, as this is the appropriate proceeding to challenge 
a court ruling on constitutional grounds. 
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Parties have 15 business days to file their Amparo claim once the notice of the 
respective judgment is received. The dispute in Amparo proceedings is no longer 
between the parties to the original court proceeding, rather, the petitioner challenges 
the judge’s or magistrate’s decision, arguing why it believes the judgment is in 
violation of its fundamental rights. Federal Collegiate Circuit Courts usually 
hear direct Amparo claims unless the Supreme Court decides to attract the case. 
Collegiate Circuit Courts are formed by three magistrates. One of the magistrates is 
entrusted with the case and drafts a judgment project, which is then voted in a 
plenary session, approved by simple majority. 

Stay of Proceedings 

The petitioner of Amparo can request a stay order over the challenged judgment. 
This stay prevents the opposing party in the court proceeding to enforce said 
judgment until a final decision has been reached in the Amparo proceedings. In 
these cases, the judge or magistrate that issued the challenged resolution may 
request that the petitioner place a security for the stay, with failure to post such 
security rendering the stay ineffective. 

The amount of the security to be posted is determined by the judge or magistrate 
that issued the challenged resolution, and it should be enough to cover the damages 
that the stay order may cause to the opposing party during the course of the Amparo 
proceedings. 

Adhesive Amparo  

The counterpart in the original court proceeding, who is now opposing the Amparo 
petitioner, is entitled to argue in favor of the challenged decision through a 
mechanism known as Amparo adhesivo. 

Similar to the adhesive appeal described above, the purpose of the adhesive 
Amparo is to improve the reasoning of the final judgment in which the adhering 
party prevailed. Additionally, through an adhesive Amparo, the counterpart of the 
Amparo petitioner may challenge any procedural violation incurred within the 
ordinary proceeding that may have an impact on the way the merits of the case 
are solved. 

Conclusiveness of Judgment 

Res Judicata 

Pursuant to section 426 of the Code of Civil Procedure, a judgment is subject to 
res judicata when it can no longer be challenged by further appeal or revocation 
action. Likewise, by provision of law, judgments that become final are rulings 
that admit no further review mechanisms. 
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To date, these are rulings issued in lawsuits where the amount in dispute does not 
exceed MXN $593,712.73,26 save for those rulings issued regarding residential 
lease agreements and family law controversies; judgments issued by a superior 
court by which appeals are finally resolved; and rulings that resolve a complaint 
against a judge (action to seek a sanction against a judge for improper or unfair 
conduct). 

According to section 1390 bis of the Commerce Code, the judgments entered in 
oral commercial proceedings do not allow for any motions for review either. This 
means that once the commercial reform is fully implemented in 2020, ceteris 
paribus, commercial proceedings will be unchallengeable through any ordinary 
means. 

These types of judgments can only be challenged through Amparo proceedings 
that may be brought before federal district courts or circuit courts, depending on 
the judgment being challenged. These federal courts will review the lower court 
rulings to determine their consistency with the principles and the Bill of Rights 
contemplated under articles 1 to 29 of the Constitution, as explained above. 

Additionally, based on a specific judicial declaration pursuant to section 427 of 
the Code of Civil Procedure, a judgment or other ruling may be declared as subject 
to the principle of res judicata for rulings that have been expressly agreed to by 
the parties or their representatives; rulings that, after notification, are not challenged 
by the parties within the legal term for doing so; and, for rulings that have been 
challenged, when the challenge is not pursued or when the corresponding appeal 
is withdrawn. 

The judicial declaration of the applicability of res judicata can be made directly 
by the court or at the express request of a party. This resolution cannot be appealed, 
except through a special action against the court itself. 

Case Law 

The Mexican legal system is not based on the stare decisis doctrine. The courts 
are expected to resolve issues based on the provisions included in the codes 
enacted by the legislature. The decisions issued by the courts generally have no 
binding power over other courts and set no precedent for future cases. 

However (as noted above), there is a concept known as jurisprudencia that is 
understood as the criteria applied to solve a particular issue that should be used 
by all lower courts. In the Mexican judicial system, only the Supreme Court of 
Justice of the Nation and the collegiate circuit courts (and the plenary sessions 
of these courts, Plenos de Circuito) are authorized to set these criteria of 
interpretation. 

 
26 This amount is updated every year according to the corresponding accumulated 

inflation. The current amount in accordance with Article 1339 of the Commerce Code 
is $662,957.06. 
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Recent Amendments to Procedural Rules (Commerce Code) 

In General 

In early January 2017, a number of amendments were introduced to the Procedural 
Rules in the Commerce Code. 

Elapsing Timeframes and Procedural Right Expiration 

A new feature is facing the lack of procedural activity tending to promote the 
stages of the proceedings, which will be punished by ordering the expiration of 
the party’s procedural rights. Specifically, the amendment was introduced in 
respect to three specific situations: 

• Appeal motions; 
• Proceedings held before Appellate Tribunals; and  
• Ancillary proceedings. 

Pursuant to the new regulation, lack or absence of impulse in such stages from 
the interested party will bring the expiration of the respective procedural activity, 
motion, or stage ⎯ for proceedings related to the appeals stage or before a second 
instance superior tribunal, inactivity entailing 60 business days and, for ancillary 
proceedings (incidentes), 30 business days. The expiration rule for the principal 
proceedings remains the same: 120 working days. 

The expiration will produce the extinction of the means of defense or ancillary 
proceeding, and the inferior ruling which was subject for review by the 
Appellate Court will be considered valid and with the authority of res judicata. 
When the proceedings are declared expired (declaración de caducidad), courts 
will allocate to the non-prevailing party costs and expenses pursuant to the 
tariffs established in the respective organic laws, pursuant to rules of the place 
where the trial took place. Expiration occurs upon the elapsing of the specific 
term of each legal hypothesis subject matter to study, and courts are meant to 
observe it mandatorily. 

Ordinary Commercial Procedures, New Additional Requirements for Initial 
Lawsuit 

Initial claims must observe new requirements. There must be an indication of 
the taxpayer ID number of the plaintiff, a reference to the Entity Registry Code 
(CURP), and an indication related to the “offering of the evidence that is meant 
to be rendered alongside the proceedings”. 

This new provision has raised concern among judges and practitioners, considering 
that, pursuant to the Ordinary Procedural Commercial Rules, there is a specific 
timeframe during which parties are entitled to offer evidence that differs from 
that of the initial stage. 
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Amendments to Article 73 of the Constitution 

Article 73 of the Mexican Constitution enlists the powers of the Federal Congress. 
In 2017, section XXX of Article 73 was included to give the Federal Congress 
powers to enact laws on civil and family proceedings. The National Code of Civil 
and Family Proceedings has not been enacted by the Federal Congress to this date. 

New National Law for Asset Forfeiture (Ley Nacional de Extinción de 
Dominio) 

On 9 August 2019, the Mexican Congress enacted the National Law for Asset 
Forfeiture (“NLAF”). Such law regulates Article 22 of the Mexican Constitution 
and provides the rules for the forfeiture of assets in favor of the State. The NLAF 
was enacted in order for Mexico to abide by its international commitments in the 
fight against organized crime, corruption, and drug cartels. The NLAF abrogated 
the previous Federal Law for Asset Forfeiture and the local asset forfeiture laws. 

Asset forfeiture is defined by the NLAF as the loss of rights in connection with 
an asset, as declared by a court, without receiving in exchange any type of 
compensation or consideration. 

The NLAF contains a Chapter regarding the proceedings that must be followed 
to forfeit an asset. Such civil proceedings are independent of any related and 
possible separate criminal proceedings dealing with the responsibility for actions 
performed by the corresponding parties. 

Essential Elements for the Exercise of the Asset forfeiture Action 

Article 9 of the NLAF provides that to prevail in an asset forfeiture civil 
proceeding, the plaintiff (prosecution office) needs to prove: (i) the existence of 
a wrongful act (hecho ilícito); (ii) the existence of an asset with an illicit origin or 
purpose; (iii) a causal link between the wrongful act and the asset; and (iv) that 
the holder of the asset knows or ought to have known the illicit origin or purpose 
of the asset. The only party with standing to file an asset forfeiture action is the 
federal prosecution office (Ministerio Público). 

Competent Court 

The NLAF sets forth the creation of specialized federal judges (Asset Forfeiture 
Judges) in a six-month term that will solve the asset forfeiture civil proceedings; 
meanwhile, the existent Federal Civil Judges will have jurisdiction to rule on 
such. Harmonization of individual State-related laws will take place in the months 
to come. 

Amendment of State Laws 

The Federal Congress, through the NLAF; has required State Congresses to 
harmonize their corresponding local laws to adjust to the principles outlined in 
the new federal legislation. 
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Overview of the Proceeding 

The asset forfeiture proceeding has two main phases: (i) a preparatory phase and 
(ii) a judicial phase. 

In the preparatory phase, the prosecution office (Ministerio Público) will conduct 
the investigation and seek to evidence the elements for the exercise of the action. 

Then comes the judicial phase, which is divided into the following stages: 
(i) filing of the lawsuit, (ii) its admission, (iii) answer to the lawsuit, (iv) the 
initial hearing, (v) the main hearing, (vi) issuance of the judgment, (vii) appeal, 
and (viii) the enforcement of the judgment. 

Furthermore, during the proceeding or before its commencement, the Court may 
order provisional measures requested by the prosecution office (Ministerio 
Público), to secure the assets that will be subject to the proceeding, to avoid 
their concealment, disposal, or squandering. 

The proceeding formally begins with the filing of the lawsuit by the plaintiff 
(Ministerio Público). The lawsuit must contain all the necessary evidence and 
records to prove the asset forfeiture action. 

Then, the defendant will be served with process and will be given a 15-day term 
to answer the lawsuit. The defendant also must file all the necessary evidence 
and records to sustain its defense. 

The proceeding provides for two hearings: the initial hearing and the main 
hearing. In the first hearing, the judge resolves on the admissibility of evidence 
and determines the issues in dispute. In the second hearing, the parties will present 
the evidence and present their closing arguments orally. 

The court must render judgment after hearing the closing arguments and 
exceptionally within eight days after such. The parties can appeal the judgment 
within the nine following days. 

The interested or affected party is entitled to access to two different types of 
constitutional protection remedies alongside the sequel of the proceedings: 
intraprocedural violations affecting substantive rights (amparo indirecto) and 
the second instance ruling, which could be subject to constitutional review 
through the so-called “amparo directo” claim. 

It is worth mentioning that the procedural regime and framework concerning 
these proceedings will be impacted once the new National Civil Procedural Code 
is enacted, which is still being subject to discussions in the Federal Congress as 
part of the Constitutional Reform on effective access to justice (in force since 
September 2017). 

Effects of the Judgment 

If the court decides that the plaintiff proved its case, it must declare the loss of 
rights of the defendant with regards to the assets involved in the illicit activity, 
without compensation. 
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If the defendant prevails, it can initiate a separate damages action against the 
prosecution. In addition, if the asset was sold in an anticipated manner, given the 
specific legal scenarios provided by the NLAF, the defendant has the right to be 
reimbursed with the value of the asset at the time of the judicial selling process 
(not market value), an aspect that has raised concerns about the due process 
consistency of this aspect of the law. 

Commentaries and Concerns regarding the NLAF 

The NLAF has certain shortcomings that deserve discussion. First, the proceeding 
has extremely short time periods, which will result in very little time for attorneys 
to file and prepare properly their defense remedies. 

Second, there are many cases in which the anticipated sale of the assets is 
authorized, even when the illicit origin of the assets has not been evidenced with 
the court. 

Third, the NLAF also authorizes that, in case the action is unsuccessful, the value 
of the asset to be reimbursed to the defendant will be less than the actual value of 
the goods. 

Fourth, the decree of enactment of the NLAF provides that within the year following 
its implementation, the Mexican Attorney Generals Office shall call the public 
to make a constitutional and legal review of the asset forfeiture framework and 
suggest amendments. 

Finally, the fact that the asset forfeiture civil action may be successful, even if 
the criminal proceeding is unsuccessful, generates concerns about possible 
inconsistencies in due process and evidence standards. 
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Introduction 

Common Law System 

As a consequence of The Philippines” colonization by Spain from 1565 to 1898 
and by the United States from 1899 to 1941,1 a distinct Philippine common law 
system evolved.  

It is characterized by an extensive codification of statutes, traced from the 
early Spanish codes, which were later modified or repealed by American laws, 
and an adherence to case law and stare decisis.2 The Philippine legal system 
also has been described as a hybrid of both common law and civil law 
traditions.3 

Philippine Legal System 

Spanish Laws 

The present Civil Code, which contains provisions on obligations and contracts, 
sales, credit transactions, property, and succession, finds its roots in the Spanish 
Civil Code of 1889, which came from the Code of Napoleon of 1804.4  

The Penal Code, which defines and prescribes the penalties for offenses such as 
rebellion, robbery, kidnapping, and arson, is based on the Spanish Penal Code of 
1870.5 With respect to commercial laws, the Code of Commerce of Spain was 
adopted until the majority of its provisions were repealed by subsequent 
legislation.6 

                                                           
1 This chapter was originally written by Teresita J. Herbosa, Chrysilla Carissa P. Bautista, 

and Dorothy U. Nava. Since 2011, Ms. Herbosa and Ms. Nava are no longer connected 
with Angara Abello Concepcion Regala & Cruz Law Offices. This chapter has been 
updated by Chrysilla Carissa P. Bautista, and Arianne T. Ferrer. Agoncillo, History of 
the Filipino People (8th ed, 1990), at pp. 102, 212, and 391. 

2 In re Shoop, 41 Phil. 213, at p. 245 (1920). 
3 Gamboa, An Introduction to Philippine Law (7th ed, 1969), at p. 59. 
4 Gupit and Martinez, A Guide to Philippine Legal Materials (1993), at p. 193. 
5 Gupit and Martinez, A Guide to Philippine Legal Materials (1993), at p. 193. 
6 Gupit and Martinez, A Guide to Philippine Legal Materials (1993), at p. 204. 
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American Laws and Cases  

While under the rule of the United States, The Philippines patterned its 1935 
Constitution after its American counterpart.7 This was followed by the incorporation 
into the Civil Code of the American laws on damages, sales, partnership, and 
agency.8  

Similarly, commercial laws, including the laws on corporations, negotiable 
instruments, insurance, and insolvency, were patterned after the laws of the 
United States.9 Not far behind was the adoption of rules on civil procedure and 
evidence, which followed the United States model.10 

Considering that there are Philippine statutes that are derived from American 
laws, interpretations of parallel laws by American courts have persuasive effect 
on the interpretation of these laws. However, in matters involving the interpretation 
of the Constitution and constitutional disputes, the Supreme Court has declared 
that American case law is inapplicable because such foreign jurisprudence is 
“dictated by different constitutional settings and needs”.11 There are a number of 
examples of this in rulings on commercial law,12 on taxation laws,13 on criminal 
laws,14 and on civil procedure.15 

Furthermore, for reasons of judicial economy and stability, Philippine courts apply 
the principle of stare decisis that “enjoins adherence by lower courts to doctrinal 
rules established by [the Supreme] Court in its final decisions”.16 This principle 
also is embodied in article 8 of the Civil Code, which provides that “[j]udicial 

                                                           
7 Jarencio, Philippine Legal History (1953), at p. 168. 
8 Jarencio, Philippine Legal History (1953), at p. 177. 
9 Jarencio, Philippine Legal History (1953), at p. 177. 
10 Jarencio, Philippine Legal History (1953), at p. 177. 
11 Ejercito v. COMELEC, G.R. Number 212398, 25 November 2014, 742 SCRA 210, citing 

Francisco, et al v. House of Representatives, et al, G.R. Number 160261, 10 November 
2003, 415 SCRA 44, at p. 130; Garcia v. Commission on Elections, G.R. Number 
111511, 5 October 1993, 227 SCRA 100, at p. 112. 

12 Philippine National Bank v. Court of Appeals, et al, G.R. Number 128661, 337 SCRA 
381; Prudential Guarantee and Assurance Inc. v. Trans-Asia Shipping Lines, Inc., G.R. 
Number 151890, 491 SCRA 411. 

13 Bañas v. Court of Appeals, et al, G.R. Number 102967, 10 February 2000, 325 SCRA 
259; Commissioner of Internal Revenue v. Court of Appeals, et al, G.R. Number 
123206, 22 March 2000, 328 SCRA 666. 

14 People of The Philippines v. Akiran, et al, G.R. Number L-18760, 29 September 
1966, 18 SCRA 239; People of The Philippines v. Doria, et al, G.R. Number 125299, 
22 January 1999, 301 SCRA 668. 

15 Capayas, et al v. Court of First Instance of Albay, et al, 77 Phil. 181 (1946); National 
Marketing Corporation v. Federation of United Namarco Distributors, Inc., G.R. 
Number L-22578, 49 SCRA 238; St. Peter Memorial Park, Inc. v. Campos, Jr., et al, 
G.R. Number L-38280, 21 March 1975, 63 SCRA 180. 

16 Olympia Housing, Inc. v. Lapastora, G.R. Number 187691, 13 January 2016, 780 
SCRA 449, citing Ting v. Ting, G.R. Number 166562, 31 March 2009, 582 SCRA 
694, 704. 
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decisions applying or interpreting the laws or the Constitution shall form a part 
of the legal system of The Philippines”.17 

Islamic Law 

The Philippine legal system also is cognizant of Islamic law adhered to by Filipino 
Muslim communities. The Code of Muslim Personal Laws, which established 
Shari’a courts to resolve cases among Muslims, was promulgated in 1977. 

Court Structure and Jurisdiction of Courts 

Hierarchy of Courts 

The Supreme Court has held: 

“. . . to prevent the inordinate demands upon the Supreme Court’s time and 
attention which are better devoted to those matters within its exclusive 
jurisdiction, and to prevent further overcrowding of the [Supreme] Court’s 
docket, the hierarchy of courts must be observed by the parties.”18 

Philippine courts, in ascending order of authority, are the municipal trial courts, 
metropolitan trial courts, municipal trial courts in cities and municipal circuit 
trial courts (referred to as Municipal Trial Courts), the regional trial courts 
(Regional Trial Courts), the Court of Appeals  (Court of Appeal), and the Supreme 
Court. 

Municipal Trial Courts and Shari’a Circuit Courts 

The Municipal Trial Courts are first-level courts located in metropolitan areas, 
cities or municipalities, or circuits comprising such cities and/or municipalities.19 
For civil cases, these trial courts have exclusive original jurisdiction over actions 
for forcible entry or unlawful detainer, actions where the value of the personal 
property, estate, or amount of the claim does not exceed PHP 300,000 (or, in 
Metro Manila, does not exceed PHP 400,000), and actions that involve title to or 
possession of real property, or where the assessed value does not exceed 
PHP 20,000 (or, in Metro Manila, does not exceed PHP 50,000).20 

To resolve cases involving Muslims, Shari’a courts were created by statute.21 
Equivalent in rank to the Municipal Trial Courts are the Shari’a circuit courts 
that have exclusive original jurisdiction over all civil actions in relation to 

                                                           
17 Quintanar v. Coca-Cola Bottlers, Philippines, Inc., G.R. Number 210565, 28 June 2016, 

794 SCRA 654. 
18 Liga ng Mga Barangay National v. City Mayor of Manila, G.R. Number 154599, 

21 January 2004, 420 SCRA 562. 
19 Judiciary Reorganization Act of 1980 (Batas Pambansa Blg. 129), section 25. 
20 Judiciary Reorganization Act (1980), section 33, as amended by Republic Act 

Number 7691 (1994). 
21 Presidential Decree Number 1083 (1977). 
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marriage, divorce, betrothal or breach of contract to marry, customary dowry 
(mahr), disposition and distribution of property upon divorce, maintenance and 
support and consolatory gifts (mut’a), restitution of marital rights, and all cases 
involving disputes relative to communal properties.22 First-level courts, except 
for Shari’a circuit courts, have jurisdiction over small claims, which are actions 
for a sum of money where the value of the claim does not exceed PHP 200,000, 
excluding interest and costs.23 

Regional Trial Courts and Shari’a District Courts 

The Regional Trial Courts are second-level courts that have original exclusive 
jurisdiction over cases beyond those allocated to the Municipal Trial Courts and 
have appellate jurisdiction over decisions rendered by Municipal Trial Courts. 
For civil actions, Regional Trial Courts have original exclusive jurisdiction over 
actions in which the subject of litigation is incapable of pecuniary estimation; 
actions that involve title to or possession of real property or where the assessed 
value exceeds PHP 20,000 (or, in Metro Manila, exceeds PHP 50,000); admiralty 
and maritime actions where the demand or claim exceeds PHP 300,000 (or, in 
Metro Manila, exceeds PHP 400,000); all matters of probate (both testate or 
intestate) where the gross value of the estate exceeds PHP 300,000 (or, in Metro 
Manila, exceeds PHP 400,000); actions involving marriage and marital relations; 
cases not falling within the jurisdiction of any court, tribunal, or body exercising 
judicial or quasi-judicial functions; and all other cases in which the demand, 
exclusive of interest, damages, attorney’s fees, litigation expenses and costs, or 
the value of the property exceeds PHP 300,000 (or, in Metro Manila, exceeds 
PHP 400,000).24 

Regional Trial Courts also have original jurisdiction to issue writs of certiorari, 
prohibition, mandamus, quo warranto, habeas corpus, and injunction, which 
may be enforced in any part of their respective regions. Certain Regional Trial 
Courts are designated to act as special commercial courts to hear intra-corporate 
controversies, rehabilitation cases, liquidation cases (whether through administrative 
proceedings or dissolution of partnerships),25 and intellectual property cases.26 
These special commercial courts also may try and decide cases involving 
cybercrime violations under Republic Act Number 10175.27 Some Regional Trial 
Courts also may be designated to act as family courts for declaration of nullity of 
marriage, annulment, adoption, custody, and support cases. Similar to Regional 

                                                           
22 Presidential Decree Number 1083 (1977), article 155. 
23 A.M. Number 08-8-7-SC, 8 December 2015. 
24 Judiciary Reorganization Act (1980), section 19, as amended by Republic Act Number 

7691 (1994). 
25 Office of the Court Administrator Circular Number 176-16 (2016).  
26 Office of the Court Administrator Circular Number 176-16 (2016); Administrative 

Matter Number 03-03-03-SC (2003). See also Tan v. Bausch & Lomb, Inc., G.R. 
Number 148420, 15 December 2005, 478 SCRA 115; Gonzales v. GJH Land, Inc., 
G.R. Number 202664, 10 November 2015, 774 SCRA 242. 

27 Office of the Court Administrator Circular Number 18-2017, 19 January 2017. 
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Trial Courts, Shari’a district courts have original jurisdiction over cases not 
falling within the jurisdiction of Shari’a circuit courts and appellate jurisdiction 
over decisions by Shari’a first-level courts. 

The Shari’a district courts have original jurisdiction over all cases involving 
custody, guardianship, legitimacy, paternity, and filiation arising under the Code 
of Muslim Personal Laws; cases involving disposition, distribution, and settlement 
of the estate of deceased Muslims; probate of wills, issuance of letters of 
administration, or appointment of administrators or executors (regardless of the 
nature or the aggregate value of the property);petitions for the declaration of 
absence and death, and for the cancellation or correction of entries in the 
Muslim Registries; actions arising from customary contracts in which the parties 
are Muslims (if they have not specified which law will govern their relations); 
and petitions for mandamus, prohibition, injunction, certiorari, habeas corpus, 
and all other auxiliary writs and processes in aid of their appellate jurisdiction.28 

Court of Appeals  

The Court of Appeals is organized into 23 divisions of three members each, with 
stations in Metro Manila, Cebu, and Cagayan De Oro. The Court of Appeals has 
original jurisdiction to issue writs of certiorari, prohibition, mandamus, habeas 
corpus, and quo warranto, and auxiliary writs or processes, whether or not in aid of 
its appellate jurisdiction; exclusive original jurisdiction over actions for annulment 
of judgments of Regional Trial Courts; and exclusive appellate jurisdiction over all 
final judgments, resolutions, orders, or awards of Regional Trial Courts and quasi-
judicial agencies, instrumentalities, boards, or commissions, including the 
Securities and Exchange Commission, the Social Security Commission, the 
Employees Compensation Commission, and the Civil Service Commission. 

The Court of Appeals also has the power to try cases and conduct hearings, 
receive evidence, and perform any and all acts necessary to resolve factual issues 
raised in cases falling within its original and appellate jurisdiction, including the 
power to grant and conduct new trials.29 

Supreme Court 

The Supreme Court, the highest court, is organized into three divisions with five 
members each, all situated in Manila. Its jurisdiction and powers are set forth in 
the Constitution. Among the powers of the Supreme Court is the power to exercise 
original jurisdiction over cases affecting ambassadors, other public ministers, 
and consuls; over petitions for certiorari, prohibition, mandamus, quo warranto, 
and habeas corpus; and the power to review, revise, reverse, modify, or affirm, 
on appeal or certiorari, final judgments and orders of lower courts in specific 
cases as the law or the Rules of Court may provide. 

                                                           
28 Presidential Decree Number 1083 (1977), article 143. 
29 Judiciary Reorganization Act (1980), section 9, as amended by Republic Act Number 

7902 (1995). 
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These cases include those in which the constitutionality or validity of any treaty, 
international or executive agreement, law, presidential decree, proclamation, 
order, instruction, ordinance, or regulation is in question and cases involving the 
legality of any tax, impost, assessment, or toll, or any penalty imposed in relation 
to these.30 The Supreme Court has the authority to temporarily assign judges of 
lower courts to other stations, as public interest may require, and to order a change 
of venue or place of trial to avoid a miscarriage of justice. 

The Supreme Court also is authorized to promulgate rules on the protection and 
enforcement of constitutional rights; on the pleading, practice, and procedure in 
all courts; on the admission to the practice of law and the Integrated Bar; and on 
the provision of legal assistance to the underprivileged.31 

Legal Profession 

The Constitution mandates that the practice of all professions in The Philippines 
must be limited to Filipino citizens, save in cases prescribed by law.32 For this 
reason, only Filipino citizens who obtained their pre-law and law degrees from a 
Philippine or foreign institution are eligible to sit for the bar examination 
administered by the Supreme Court and, upon passing this examination, are 
admitted to the bar and sworn in.33 Provided that the members of the bar are in 
good standing, they are entitled to practice law.34 

Establishing Jurisdiction 

Types of Jurisdiction 

Jurisdiction over Parties to Action 

A court acquires jurisdiction over the parties, whether natural or judicial persons, 
on voluntary appearance or on service of summons.35 Even if the service of 
summons on the defendant in a civil case is defective, the court can still acquire 
jurisdiction over him when he voluntary appears in court or submits himself to 
its authority.36 

Filing of pleadings seeking affirmative relief constitutes voluntary appearance.37 
However, if the defendant’s appearance in a suit is precisely to question the 

                                                           
30 Constitution, article VIII, section 5. 
31 Constitution, article VIII, section 5. 
32 Constitution, article XII, section 14. 
33 Rules of Court, Rule 138, ss 2, 5, 6, and 17; B.M. Number 1153 (2010). 
34 Rules of Court, Rule 138, section 1.  
35 Rules of Court, Rule 14, section 20. 
36 Cezar v. Ricafort-Bautista, G.R. Number 136415, 31 October 2006, 506 SCRA 322, 334; 

Carson Realty & Management Corporation v. Red Robin Security Agency, G.R. Number 
225035, 8 February 2017. 

37 Miranda, et al v. Tuliao, G.R. Number 158763, 31 March 2006, 486 SCRA 377, 390; 
David v. Agbay, G.R. Number 199113, 18 March 2015, 753 SCRA 526. 
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jurisdiction of the court over his person by filing a motion to dismiss on this 
ground, the appearance is not equivalent to service of summons, nor does it 
constitute an acquiescence to the court’s jurisdiction.38 “The inclusion in a 
motion to dismiss of other grounds aside from lack of jurisdiction over the person 
of the defendant may not be deemed a voluntary appearance.”39 

Jurisdiction over Subject Matter of Action 

Jurisdiction over the subject matter is conferred by law. The Judiciary 
Reorganization Act of 198040 is the pertinent legislation delineating the jurisdiction 
of the Municipal Trial Courts, the Regional Trial Courts, and the Court of Appeal. 
Subject matter jurisdiction of the Supreme Court is embodied in article VIII of 
the Constitution.  

In addition, there are special laws that allocate the resolution of certain controversies 
to specific courts. For example, pursuant to the Securities Regulation Code,41 suits 
involving intra-corporate controversies fall within the jurisdiction of Regional 
Trial Courts.42 Whether a court has jurisdiction over the subject matter of the 
action is determined by the allegations of the complaint, irrespective of whether 
the plaintiff is entitled to all or some of the claims asserted in the action.43 

Venue 

In General. In civil actions, the venue is a procedural device to provide convenience 
to the parties rather than restrict their access to the courts, as it relates to the 
place of trial.44 Unless there is a specific rule or law that provides otherwise or a 
written agreement with an exclusive venue stipulation, the prescribed rules on 
venue apply.45 

Real actions, or actions affecting title to or possession of real property or interest 
in real property, will be commenced and tried in the proper court which has 
jurisdiction over the area where the real property involved, or a portion of it, is 
situated.46 Personal actions or all other actions not affecting title to or possession 
of real property may be commenced and tried where the plaintiff (or any of the 
principal plaintiffs) resides, or where the defendant (or any of the principal 

                                                           
38 Avon Insurance PLC, et al v. Court of Appeals, et al, G.R. Number 97642, 29 August 

1997, 278 SCRA 312, 327. 
39 Rules of Court, Rule 14, section 20. 
40 As amended by Republic Act Number 7691 (1994) and by Republic Act Number 

7902 (1995). 
41 Republic Act Number 8799 (2000). 
42 Securities Regulation Code, section 5.2. 
43 Kazuhiro Hasegawa, et al v. Minoru Kitamura, G.R. Number 149177, 23 November 

2007, 538 SCRA 261, 274. 
44 Rudolf Lietz Holdings, Inc. v. The Registry of Deeds of Parañaque City, G.R. Number 

133240, 15 November 2000, 344 SCRA 680, 685. 
45 Rules of Court, Rule 4, section 4. 
46 Rules of Court, Rule 4, section 1. 



PHL-8 INTERNATIONAL CIVIL PROCEDURE 
 

(Release 6 – 2017) 

defendants) resides, or where a non-resident defendant may be found, at the 
plaintiff’s choice.47 

For actions against non-resident defendants, provided that the actions affect the 
personal status of the plaintiff or any property of the non-resident defendant in 
The Philippines, the action may be commenced and tried where the plaintiff 
resides or where the property or any portion of it is situated.48 

Transfer of Venue. Only the Supreme Court has the authority to “order a change 
of venue or place of trial to avoid a miscarriage of justice”.49 

Service of Summons 
In General. In civil actions, the rules on service of summons are strictly applied. 
The requirements of service of summons, whether personally, by substituted 
service, or by publication, must be followed strictly, faithfully, and fully, and any 
mode of service other than that prescribed by the statute is considered ineffective.50 

Service. The preferred mode for service of summons is by personal service. For 
natural persons, the summons is served by handing a copy of it to the defendant 
in person or, if he refuses to receive and sign for it, by tendering it to him.51 For 
Philippine juridical entities, such as a corporation, partnership, or association, 
summons is served on the president, managing partner, general manager, corporate 
secretary, treasurer, or in-house counsel.52 

The rationale behind the rule is to ensure that summons is served on a 
representative who is integrated with the defendant entity and knows what to do 
with the legal papers served on him. The designation of officers has been 
interpreted to be exclusive.  

Previously, in situations where the defendant entity later learns of the action 
from one of the designated officers, even if it was not served on any of them, the 
Supreme Court has permitted substantial compliance with the rule.53 However, 
the Supreme Court has abandoned the doctrine of substantial compliance in the 
context of service of summons and ruled that the designation of officers is 
restricted, limited, and exclusive.54 
                                                           
47 Rules of Court, Rule 4, section 2. 
48 Rules of Court, Rule 4, section 3. 
49 Constitution, article VIII, section 5. 
50 Pinlac, et al v. Court of Appeals, et al, G.R. Number 91486, 19 January 2001, 349 

SCRA 635, 652, citing Paluwagan ng Bayan Savings Bank v. King, G.R. Number 
78252, 12 April 1989, 172 SCRA 60, 63. 

51 Rules of Court, Rule 14, section 6.  
52 Rules of Court, Rule 14, section 11. 
53 Millenium Industrial Commercial Corporation v. Tan, G.R. Number 131724, 28 

February 2000, 326 SCRA 563, 570. 
54 Spouses Santiago v. Bank of The Philippine Islands, G.R. Number 163749, 26 September 

2008, 566 SCRA 435, 447, citing Mason v. Court of Appeals, G.R. Number 144662, 
15 October 2003, 413 SCRA 303, 310-311. 
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For a foreign legal entity that has transacted business in The Philippines, service 
of summons may be made on its resident agent designated in accordance with 
law for that purpose (or, if there is no such agent, on the government official 
designated by law to that effect) or on any of its officers or agents within The 
Philippines.55 If the foreign private juridical entity is not registered in The 
Philippines or has no resident agent, service may, with leave of court, be 
effected outside The Philippines through personal service coursed through the 
appropriate court in the foreign country with the assistance of the Department of 
Foreign Affairs, by publication once in a newspaper of general circulation in the 
country where the defendant may be found and by serving a copy of the summons 
and the court order by registered mail at the last known address of the defendant, 
by facsimile or any recognized electronic means that could generate proof of 
service, or by such other means as the court may in its discretion direct.56 

Substituted Service. If, for justifiable causes, the defendant cannot be personally 
served with summons within a reasonable time, summons may be served by 
leaving copies of the summons at the defendant’s residence with some person of 
suitable age and discretion then residing there or at the defendant’s office or 
regular place of business with some competent person in charge there.57 There 
should be a report indicating that the person who received the summons has a 
relationship of confidence with the defendant, such that the latter’s actual receipt 
of the summons is reasonably guaranteed.58 

Service by Publication. In an action where the defendant is designated as an 
unknown owner or the like, or when his whereabouts are unknown and cannot 
be ascertained by diligent inquiry, service may, by leave of the court, be effected 
upon him by publication in a newspaper of general circulation and in such 
places and for such time as the court may order.59 

Extraterritorial Service. In an action where the defendant does not reside and 
is not found in The Philippines, and when the action affects the personal status 
of the plaintiff, one of the allowed modes of service of summons, by leave of the 
court, is service by publication. 

This mode of service also is permissible when the defendant does not reside in 
or is not found in The Philippines and the action relates to (or the subject of 
which is) property within The Philippines in which the defendant has or claims a 
lien or interest, actual or contingent, or in which the relief demanded consists, 
wholly or in part, in excluding the defendant from any interest in the property, or 

                                                           
55 Rules of Court, Rule 14, section 12. 
56 Rules of Court, Rule 14, section 12, as amended by A.M. Number 11-3-6-SC (2011). 
57 Rules of Court, Rule 14, section 14; Carson Realty & Management Corporation v. 

Red Robin Security Agency, G.R. Number 225035, 8 February 2017. 
58 Chu v. Mach Asia Trading Corporation, G.R. Number 184333, 1 April 2013, 694 

SCRA 302. 
59 Rules of Court, Rule 14, section 14. 
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when the property of the defendant has been attached within The Philippines 
(actions in rem or quasi in rem). 

The summons is served by publication in a newspaper of general circulation in 
such places and for such time as the court may order, in which case a copy of the 
summons and the order of the court will be sent by registered mail to the last 
known address of the defendant.60 In actions where extraterritorial service is 
allowed, the other authorized modes of service of summons, by leave of the court, 
are by effecting personal service outside The Philippines or in any other manner 
the court may deem sufficient.61 In an action involving foreign governments or 
instrumentalities, court processes and writs, including summons, should be 
forwarded to the Department of Foreign Affairs for service by diplomatic note.62 

Ascertaining Applicable Law 

Classes of Law 

In General 

Philippine law may be loosely classified into statute law and case law. Statute 
law includes the Constitution, treaties, the enactments of The Philippine legislature 
(currently known as the Congress of The Philippines), as well as the issuances of 
the President, the Supreme Court (excluding decisions), the administrative 
agencies, and the sanggunians (local legislative bodies) of the local government 
units. Case law is comprised of decisions of the Supreme Court, which “form a 
part of the legal system of The Philippines”, pursuant to article 8 of the Civil Code. 

Statute Law 

Constitution. The Philippine Constitution is the “highest law of the land”.63 As 
such, it is “the basic and paramount law to which all other laws must conform and 
to which all persons, including the highest officials of the land, must defer. No act 
shall be valid, however noble its intentions, if it conflicts with the Constitution”.64 

Treaties and International Principles. Under The Philippine Constitution, 
international law becomes part of domestic law, either through transformation or 
incorporation.65 According to the Supreme Court: 

                                                           
60 Rules of Court, Rule 14, section 15. 
61 Rules of Court, Rule 14, section 15. 
62 Office of the Court Administrator Circular Number 272-16 (2016). 
63 Miguel v. Gordon, G.R. Numbers 174340, 174318, and 174177, 17 October 2006, 

504 SCRA 704, 731; Samahan ng Manggagawa sa Hanjin Shipyard v. Bureau of Labor 
Relations, G.R. Number 211145, 14 October, 2015, 772 SCRA 613. 

64 Miguel v. Gordon, G.R. Numbers 174340, 174318, and 174177, 17 October 2006, 504 
SCRA 704, 731. 

65 Pharmaceutical and Health Care Association of The Philippines v. Duque III, G.R. 
Number 173034, 9 October 2007, 535 SCRA 265, 289. 
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“The transformation method requires that an international law be transformed 
into a domestic law through a constitutional mechanism such as local 
legislation. The incorporation method applies when, by mere constitutional 
declaration, international law is deemed to have the force of domestic law.”66 

Section 2, article II of the Constitution expressly “adopts the generally accepted 
principles of international law as part of the law of the land”.67 Treaties that 
violate the Constitution are invalidated.68 

Statutes. Being a republican state, as opposed to a federal one,69 the statutes 
enacted by Congress apply equally throughout the entire country, unless otherwise 
provided. Due to the political history of The Philippines, the issuances of the 
legislature are called by different names. The laws passed during the early part 
of the American colonization (1900 to 1935) were called “Acts”. During the 
commonwealth era (1935 to 1941), the statutes were called “Commonwealth Acts”. 
After The Philippines declared independence in 1946 and until President Ferdinand 
Marcos placed the country under martial law in 1972, the statutes were called 
“Republic Acts”. 

During the martial law period, President Marcos exercised both executive and 
legislative powers. His issuances were called “Presidential Decrees”. In 1978, 
the National Assembly began exercising legislative powers as well, enacting 
statutes known as Batas Pambansa.  

After the 1986 “People Power” Revolution, Corazon Aquino succeeded Marcos 
as President and exercised legislative powers for a brief period between 1986 and 
1987. Her legislative enactments were called “Executive Orders”. After the 
ratification of the 1987 Constitution, the Congress was re-established and 
continued with the passage of “Republic Acts”. 

Presidential Issuances. In the exercise of his rule-making power, as granted by 
the Administrative Code of 1987,70 the President also passes certain issuances. 
As these issuances are mandatory on the public, they have the same effect as the 
laws issued by Congress. These issuances include “Executive Orders”, 
“Administrative Orders”, and “Proclamations”. 

                                                           
66 Pharmaceutical and Health Care Association of The Philippines v. Duque III, G.R. 

Number 173034, 9 October 2007, 535 SCRA 265, 289. 
67 Pharmaceutical and Health Care Association of The Philippines v. Duque III, G.R. 

Number 173034, 9 October 2007, 535 SCRA 265, 291. “Generally accepted principles 
of international law” refers to norms of general or customary international law that 
are binding on all states (i.e., renunciation of war as an instrument of national policy; 
the principle of sovereign immunity; a person’s right to life, liberty, and due process; 
and pacta sunt servanda). 

68 Secretary of Justice v. Lantion, G.R. Number 139465, 18 January 2000, 322 SCRA 
160, 197. 

69 Constitution, article II, section 1. 
70 Executive Order Number 292 (1987). 
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Executive Orders are acts providing for rules of a general or permanent character 
in implementation or execution of constitutional or statutory powers.71 
Administrative Orders are acts relating to a particular aspect of governmental 
operations in pursuance of the President’s duties as administrative head.72 
Proclamations are acts fixing a date or declaring a status or condition of public 
moment or interest, upon the existence of which the operation of a specific law 
or regulation is made to depend.73 

Supreme Court Issuances. Pursuant to the provisions of article VIII, Section 5(5), 
of the Constitution, the Supreme Court adopted and promulgated the Rules of 
Court concerning the protection and enforcement of constitutional rights; the 
pleading, practice, and procedure in all courts; the admission to the practice of law 
and the Integrated Bar; and the provision of legal assistance to the underprivileged. 

The Rules of Court are divided into five parts: Civil Procedure,74 Special 
Proceedings, Criminal Procedure,75 Rules on Evidence, and Legal and Judicial 
Ethics. 

In addition to the Rules of Court, the Supreme Court issues circulars, resolutions, 
and additional rules to govern specific types of cases, such as the Rules of 
Procedure on Corporate Rehabilitation,76 Interim Rules of Procedure for Intra-
Corporate Controversies,77 the Rule on Declaration of Absolute Nullity of Void 
Marriages and Annulment of Voidable Marriages,78 the Rule on Legal Separation,79 
the Rule on Violence Against Women and Children,80 and the Rules of Procedure 
for Environmental Cases.81 

Administrative Rules and Regulations. An administrative agency may be defined 
as a government body charged with administering and implementing particular 
legislation.82 It is a basic rule that administrative regulations and policies enacted 
by administrative bodies to interpret the law which they are entrusted to enforce 
have the force of law and are entitled to great respect.83 
                                                           
71 Executive Order Number 292 (1987), Book III, Chapter 2, section 2. These are different 

from the Executive Orders issued by President Aquino from 1986 to 1987, which 
have the character of legislative enactments rather than executive issuances. 

72 Executive Order Number 292 (1987), Book III, Chapter 2, section 3. 
73 Executive Order Number 292 (1987), Book III, Chapter 2, section 4. 
74 Rules of Civil Procedure (1997). 
75 Revised Rules on Criminal Procedure (2000). 
76 A.M. Number 00-8-10-SC (2008). 
77 A.M. Number 01-2-04-SC (2001). 
78 A.M. Number 02-11-10-SC (2003). 
79 A.M. Number 02-11-11-SC (2003). 
80 A.M. Number 04-10-11-SC (2004). 
81 A.M. Number 09-6-8-SC (2010). 
82 De Leon and De Leon, Jr., Administrative Law: Text and Cases (5th ed, 2005), at pp. 

22 and 23. 
83 Rizal Empire Insurance Group v. NLRC, Number L-73140, 29 May 1987, 150 SCRA 

565, 568-569; Paje v. Casiño, G.R. Number 207257, 3 February 2015, 749 SCRA 39. 
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However, the rule-making power of administrative agencies is confined only to 
details for “regulating the mode or proceedings to carry into effect the law as it 
has been enacted, and it cannot be extended to amend or expand the statutory 
requirements or to embrace matters not covered by the statute”.84 

Ordinances. The Philippines is subdivided into several political units — provinces, 
cities, municipalities, and barangays — each with its own local government, 
generally composed of a local chief executive (such as the governor, mayor, or 
barangay captain) and a local legislative body called the sanggunian. There is a 
general welfare clause in the Local Government Code,85 which states: 

“Every local government unit shall exercise the powers expressly granted, 
those necessarily implied therefrom, as well as powers necessary, appropriate, 
or incidental for its efficient and effective governance, and those which are 
essential to the promotion of the general welfare. Within their respective 
territorial jurisdictions, local government units shall ensure and support, 
among other things, the preservation and enrichment of culture, promote 
health and safety, enhance the right of the people to a balanced ecology, 
encourage and support the development of appropriate and self-reliant 
scientific and technological capabilities, improve public morals, enhance 
economic prosperity and social justice, promote full employment among their 
residents, maintain peace and order, and preserve the comfort and convenience 
of their inhabitants.”86 

Pursuant to this general welfare clause, local government units may “prescribe 
regulations to protect the lives, health, and property of their constituents and 
maintain peace and order within their respective territorial jurisdictions”.87 
These regulations are generally called “Ordinances” and are enforceable within 
the territorial jurisdiction of the local government unit. 

Case Law 

Article 8 of the Civil Code provides that “[j]udicial decisions applying or 
interpreting the laws or the Constitution shall form part of the legal system of 
The Philippines”.88  

Article 8 only covers decisions promulgated by the Supreme Court, which 
assume the same authority as the statute itself.89 

                                                           
84 Securities and Exchange Commission v. Subic Bay Golf and Country Club, Inc., G.R. 

Number 179047, 11 March 2015, 752 SCRA 481, citing Land Bank of The Philippines v. 
Court of Appeals, G.R. Numbers 118712 and 118745, 5 July 1996, 258 SCRA 404, 407. 

85 Republic Act Number 7160 (1991). 
86 Local Government Code, section 16. 
87 Batangas Court of AppealTV, Inc. v. Court of Appeals, G.R. Number 138810, 

29 September 2004, 439 SCRA 326, 338. 
88 Cabaobas v. Pepsi-Cola Products, Philippines, Inc., G.R. Number 176908, 25 March 

2015, 754 SCRA 325; Quintanar v. Coca-Cola Bottlers, Philippines, Inc., G.R. 
Number 210565, 28 June 2016, 794 SCRA 654. 
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Pursuant to the principle of stare decisis et non quieta movere as embodied in 
article 8, Philippine courts are enjoined to follow a rule already established in a 
final decision of the Supreme Court.90 That decision becomes a judicial precedent 
to be followed in subsequent cases by all courts in the land.91 

Conflict of Laws Principles  

The Supreme Court outlined the phases in a judicial resolution of the problem of 
conflict of laws as: jurisdiction (where can or should litigation be initiated?), 
choice of law (which law will the court apply?), and recognition and enforcement 
of judgments (where can the resulting judgment be enforced?).92 

The question on jurisdiction considers whether it is fair to cause a defendant to 
travel to this state, while the issue of choice of law further questions whether the 
application of a substantive law which will determine the merits of the case is 
fair to both parties.93 In determining the choice of law to be applied in a conflict 
of laws problem, the Supreme Court has recognized the principles of lex loci 
celebrationis or the “law of where a contract is made”, lex loci contractus or the 
“law of the place where a contract is executed or to be performed”, and the ‘state 
of the most significant relationship” rule, which requires the court to determine 
the state that has the most substantial connection to the occurrence and to the 
parties.94 

The Civil Code also provides for certain choice-of-law rules. Laws relating to 
family rights and duties or to the status, condition, and legal capacity of persons 
are binding upon citizens of The Philippines, even when they live abroad.95 Real 
property and personal property are subject to the law of the country where the 
property is situated.96 Successional rights and intrinsic validity of testamentary 

                                                                                                                                  
89 Floresca v. Philex Mining Corporation, G.R. Number L-30642, 30 April 1985, 136 

SCRA 141, 164; Commissioner of Internal Revenue v. San Roque Power Corporation, 
G.R. Number 187485, 12 February 2013, 690 SCRA 336. 

90 Quintanar v. Coca-Cola Bottlers, Philippines, Inc., G.R. Number 210565, 28 June 2016, 
794 SCRA 654. 

91 Filinvest Development Corporation v. Commissioner of Internal Revenue, G.R. 
Number 146941, 9 August 2007, 529 SCRA 605, 612; Philippine Long Distance 
Telephone Company v. Alvarez, G.R. Number 179408, 5 March 2014, 718 SCRA 54. 

92 Hasegawa v. Kitamura, G.R. Number 149177, 23 November 2007, 538 SCRA 261, 
272-273; Continental Micronesia, Inc. v. Basso, G.R. Numbers 178382-83, 23 
September 2015, 771 SCRA 329. 

93 Hasegawa v. Kitamura, G.R. Number 149177, 23 November 2007, 538 SCRA 261, 
277; Continental Micronesia, Inc. v. Basso, G.R. Numbers 178382-83, 23 September 
2015, 771 SCRA 329. 

94 Hasegawa v. Kitamura, G.R. Number 149177, 23 November 2007, 538 SCRA 261, 
275; Continental Micronesia, Inc. v. Basso, G.R. Numbers 178382-83, 23 September 
2015, 771 SCRA 329; Industrial Personnel & Management Services, Inc. v. De Vera, 
G.R. Number 205703, 7 March 2016, 785 SCRA 562. 

95 Civil Code, article 15. 
96 Civil Code, article 16. 
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provisions will be subject to the national law of the person whose succession is 
under consideration.97 Forms and solemnities of contracts, wills, and other public 
instruments are governed by the laws of the country in which they are executed.98 

Philippine jurisprudence also recognizes the doctrine of forum non conveniens. 
Under this doctrine, a court, when considering cases of conflict of laws, “may 
refuse impositions on its jurisdiction where it is not the most “convenient” or 
available forum and the parties are not precluded from seeking remedies 
elsewhere”.99 In the interest of prudence, moreover, the defendant must allege 
that there is a real and present danger that litigation or dispute resolution has 
commenced in another forum and that a foreign court or tribunal has chosen to 
exercise its jurisdiction.100 However, it has been held that the doctrine of forum 
non conveniens is not a proper ground for filing a motion to dismiss, but should 
be considered as a matter of defense, as it requires determination of factual 
circumstances.101 

Commencement of Action 

In General 

A civil action is commenced by the filing of the original complaint in court.102 A 
civil action is one by which a party sues another for the enforcement or 
protection of a right or for the prevention or redress of a wrong.103 In the case of 
an ordinary civil action, the initiatory pleading is the complaint while, in certain 
special civil actions, it is the petition. 

Pleadings are the written statements of the respective claims and defenses of the 
parties submitted to the court for appropriate judgment.104 While the claims of a 
party are asserted in a complaint, counterclaim, cross-claim, third-party complaint, 
or complaint-in-intervention, the answer is the pleading in which a defending 
party sets forth his defenses.105 

                                                           
97 Civil Code, article 16. 
98 Civil Code, article 17. 
99 First Philippine International Bank v. Court of Appeals, G.R. Number 115849, 

24 January 1996, 252 SCRA 259, 281; Philippine National Construction Corporation 
v. Asiavest Merchant Bankers (M) Berhad, G.R. Number 172301, 19 August 2015, 
767 SCRA 458; City of Taguig v. City of Makati, G.R. Number 208393, 15 June 2016, 
793 SCRA 527. 

100 Saudi Arabian Airlines v. Rebescencio, G.R. Number 198587, 14 January 2015, 746 
SCRA 140. 

101 Pioneer International, Ltd. v. Guadiz, G.R. Number 156848, 11 October 2007, 535 
SCRA 584, 597; Saudi Arabian Airlines v. Rebescencio, G.R. Number 198587, 
14 January 2015, 746 SCRA 140. 

102 Rules of Court, Rule 1, section 5. 
103 Rules of Court, Rule 1, section 3. 
104 Rules of Court, Rule 6, section 1. 
105 Rules of Court, Rule 6, ss 2–4. 
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Every pleading must contain, in a methodical and logical form, a plain, concise, 
and direct statement of the ultimate facts on which the party pleading relies for 
his claim or defense, as the case may be, omitting the statement of mere 
evidentiary facts.106 If a defense relied on is based on law, the pertinent 
provisions of those laws and their applicability to the defendant must be clearly 
and concisely stated.107 

Complaint 

The complaint is the pleading alleging the plaintiff’s cause or causes of 
action.108 Every ordinary civil action must be based on a cause of action.109 A 
cause of action is the act or omission by which a party violates a right of 
another. It is an act or an omission of one party in violation of the legal right or 
rights of another, causing injury to the latter.  

Its essential elements are a right in favor of the plaintiff; an obligation on the 
part of the named defendant to respect or not to violate such right; and the 
defendant’s act or omission that is violative of the right of the plaintiff or 
constituting a breach of the obligation of the defendant to the plaintiff.110 Within 
the time for, but before the filing the answer to, the complaint, a motion to 
dismiss may be made on the ground that the complaint states no cause of 
action.111 

The Supreme Court has held that when a complaint does not allege a cause of 
action, the remedy of a party is to set up this defense in a motion to dismiss or 
in the answer. A motion to dismiss based on the failure to state a cause of 
action in the complaint hypothetically admits the truth of the facts alleged in 
the complaint. However, the hypothetical admission is limited to the “relevant 
and material facts well pleaded in the complaint and inferences deducible 
therefrom. The admission does not extend to conclusions or interpretations of 
law; nor does it cover allegations of fact the falsity of which is subject to 
judicial notice”.112 

Upon the filing of the complaint and the payment of the requisite legal fees, the 
clerk of court will forthwith issue the corresponding summons to the defendant, 

                                                           
106 Rules of Court, Rule 8, section 1. 
107 Rules of Court, Rule 8, section 1. 
108 Rules of Court, Rule 6, section 3. 
109 Rules of Court, Rule 2, section 1. 
110 Philippine Bank of Communication v. Trazo, G.R. Number 165500, 30 August 2006, 

500 SCRA 242, 251-252; Pamaran v. Bank of Commerce, G.R. Number 205753, 
4 July 2016, 795 SCRA 430; Guillermo v. Philippine Information Agency, G.R. 
Number 223751, 15 March 2017. 

111 Rules of Court, Rule 16, section 1. 
112 Drilon v. Court of Appeal, G.R. Number 106922, 20 April 2001, 357 SCRA 12, 22, 

citing San Lorenzo Village Assoc., Inc. v. Court of Appeal, G.R. Number 116825, 
26 March 1998, 288 SCRA 115, 126. 
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with a directive that the defendant answer within 15 days,113 unless a different 
period is fixed by the court.114 The summons also will contain a notice that if the 
defendant’s answer is not filed, the plaintiff will take judgment by default and 
may be granted the relief applied for.115 However, the court may, on such terms 
as may be just, allow an answer to be filed after the time fixed by the Rules of 
Court.116 

Allegations in Complaint 

A party may set forth two or more statements of a claim, alternatively or 
hypothetically, either in one cause of action or defense or in separate causes of 
action. When two or more statements are made in the alternative and if one of 
them made independently would be sufficient, the pleading is not made 
insufficient by the insufficiency of one or more of the alternative statements.117 

Certain averments must be made, such as the performance or occurrence of all 
conditions precedent;118 capacity of a party to sue or be sued;119 reliance on an 
actionable document;120 malice, intent, knowledge, or other condition of a 
person’s mind; and issuance of an official document or performance of an 
official act.121 However, averments as to fraud or mistake must be stated with 
particularity.122 

Moreover, when an action is based on a written instrument or document, the 
substance of that instrument or document must be set forth in the pleading. The 
original document or a copy of it should be attached to the pleading as an 
exhibit, which will be deemed to be a part of the pleading, or the copy may, with 
like effect, be set forth in the pleading.123  

When an action is founded upon a written instrument, copied in or attached to 
the corresponding pleading, the genuineness and due execution of the instrument 
will be deemed admitted unless the adverse party, under oath, specifically denies 
it and sets forth what he claims to be the facts. However, the requirement of an 
oath does not apply when the adverse party does not appear to be party to the 
instrument or when compliance with an order for an inspection of the original 
instrument is refused.124 

                                                           
113 Rules of Court, Rule 14, section 2(b). 
114 Rules of Court, Rule 11, section 1. 
115 Rules of Court, Rule 11, section 4. 
116 Velarde v. Social Justice Society, G.R. Number 159357, 28 April 2004, 429 SCRA 

283, 299. 
117 Rules of Court, Rule 8, section 2. 
118 Rules of Court, Rule 8, section 3. 
119 Rules of Court, Rule 8, section 2. 
120 Rules of Court, Rule 8, section 7. 
121 Rules of Court, Rule 8, section 9. 
122 Rules of Court, Rule 8, section 5. 
123 Rules of Court, Rule 8, section 7. 
124 Rules of Court, Rule 8, section 8. 
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Answer 

In General 

The rules on the making of allegations in a complaint are likewise applicable to 
the answer. 

Types of Defenses 

Defenses pleaded in an answer may either be negative or affirmative. A negative 
defense is the specific denial of the material fact or facts alleged in the pleading 
of the claimant that are essential to the cause or causes of action. 

An affirmative defense is an allegation of a new matter, which, while hypothetically 
admitting the material allegations in the pleading of the claimant, would nevertheless 
prevent or bar recovery by him. Affirmative defenses include fraud, statute of 
limitations, release, payment, illegality, statute of frauds, estoppels, former 
recovery, discharge in bankruptcy, and any other matter by way of confession and 
avoidance.125 

Types of Denials 

A defendant must specify each material allegation of fact, the truth of which he 
does not admit, and, when practicable, must set forth the substance of the matter 
upon which he relies to support his denial. When a defendant desires to deny 
only a part of an averment, he must specify so much of it as is true and material 
and must deny only the remainder. 

When a defendant is without knowledge or information sufficient to form a belief 
as to the truth of a material averment made in the complaint, he must so state 
and this will have the effect of a denial.126 Material averments in the complaint, 
other than those as to the amount of unliquidated damages, will be deemed 
admitted when not specifically denied.127 As pointed out by the Supreme Court, 
the explicit denials in an answer should be either general or specific. Consequently, 
all denials of knowledge or information sufficient to form a belief should either 
generally refer to all the averments of the complaint that are intended to be 
denied or should specifically refer to such averments as are to be met by that 
particular form of plea. 

The answer should be so definite and certain in its allegation that the pleader’s 
adversary should not be left in doubt as to what is admitted, what is denied, and 
what is covered by denials of knowledge or information sufficient to form a 
belief. Otherwise, it would be difficult, if not impossible, to convict the pleader 
for perjury if it should transpire that, although some of his denials of knowledge 
were false, he referred only to matters of which he in fact had no knowledge or 

                                                           
125 Rules of Court, Rule 6, section 5. 
126 Rules of Court, Rule 8, section 10. 
127 Rules of Court, Rule 8, section 11. 
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information.128 When the answer fails to tender an issue or admits the material 
allegations of the adverse party’s pleading, the court may, on motion of that 
party, direct judgment on such pleading (except in actions for declaration of 
nullity or annulment of marriage or for legal separation). 

Reply 

If the answer sets forth a counterclaim or cross-claim, it must be answered 
within 10 days from service. A reply may be filed within 10 days from service 
of the pleading responded to.129 A reply is a pleading, the office or function of 
which is to deny or allege facts in denial or avoidance of new matters alleged by 
way of defense in the answer and thereby join or make issue as to such new matters.  

If a party does not file such a reply, all the new matters alleged in the answer are 
deemed controverted.130 If the plaintiff wishes to interpose any claims arising 
out of the new matters so alleged, such claims must be set forth in an amended 
or supplemental complaint.131 

Amendment of Pleadings 

Procedural law is clear in that amendments to pleadings are favored and should 
be liberally allowed in furtherance of justice. According to the Supreme Court, 
however, this liberality is greatest in the early stages of a lawsuit, decreases as it 
progresses, and changes at times to a strictness amounting to a prohibition. 
Furthermore, amendments are subject to the limitation that they are not dilatory. 
The general rule, therefore, is that trial courts are given the discretion to grant 
leave of court to file amended pleadings, and their exercise of this discretion will 
normally not be disturbed on appeal, unless there was evident abuse.132 

Under Rule 10 of the Rules of Court on amended and supplemental pleadings, 
pleadings may be amended by adding or striking out an allegation or the name 
of any party, or by correcting a mistake in the name of a party or a mistaken or 
inadequate allegation or description in any other respect, so that the actual merits 
of the controversy may speedily be determined, without regard to technicalities 
and in the most expeditious and inexpensive manner.133 

If an additional defendant is impleaded in a later pleading, the action is 
commenced with regard to him on the date of the filing of the later pleading, 
irrespective of whether the motion for its admission, if necessary, is denied by 
the court.134 Amendments may be as a matter of right or by leave of court. A 
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129 Rules of Court, Rule 11, section 6. 
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party may amend his pleading once as a matter of right at any time before a 
responsive pleading is served or, in the case of a reply, at any time within 10 
days after it is served.135 

Philippine jurisprudence accordingly states that before the filing of any 
responsive pleading, a party has the absolute right to amend his pleading, 
regardless of whether a new cause of action or change in theory is introduced. It 
is settled that a motion to dismiss is not the responsive pleading contemplated by 
Rule 10. Therefore, when the defendant has not yet filed a responsive pleading 
to the original complaint and what he filed was a motion to dismiss, the plaintiff 
may still file an amended complaint even after the original complaint was 
ordered dismissed, provided that the order of dismissal is not yet final.136 

A defect in the designation of the parties and other clearly clerical or typographical 
errors may be summarily corrected by the court at any stage of the action, at its 
initiative or on motion, provided that the correction does not cause any prejudice 
to the adverse party.137 Substantial amendments may be made only by leave of 
the court, although leave may be refused if it appears to the court that the motion 
was made with intent to delay. Orders of the court on substantive amendments 
must be made upon a motion filed in court and after notice to the adverse party, 
allowing it an opportunity to be heard.138 

When issues not raised by the pleadings are tried with the express or implied 
consent of the parties, they will be treated in all respects as if they had been 
raised in the pleadings. Such amendment of the pleadings as may be necessary 
to cause them to conform to the evidence and to raise these issues may be made, 
upon the motion of either party, at any time, even after judgment, but failure to 
amend does not affect the result of the trial of these issues. If evidence is 
objected to at the trial on the ground that it is not within the issues made by the 
pleadings, the court may allow the pleadings to be amended and will do so with 
liberality if the presentation of the merits of the action and the ends of substantial 
justice will be subserved by doing so.139 

To reiterate, if evidence is objected to at the trial on the ground that it is not 
within the issues made by the pleadings, the court may allow the pleadings to be 
amended freely when the presentation of the merits of the action will be 
subserved by doing so and the admission of such evidence would not prejudice 
the objecting party in maintaining his action or defense upon the merits. Thus, 
when there is an objection on the evidence presented because it was not within 
the issues made by the pleadings, an amendment must be made before accepting 

                                                           
135 Rules of Court, Rule 10, section 2. 
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137 Rules of Court, Rule 10, section 4. 
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such evidence. If no amendment is made, the evidence objected to cannot be 
considered.140 

An amended pleading supersedes the pleading that it amends. However, admissions 
in superseded pleadings may be received in evidence against the pleader; claims 
or defenses alleged in the pleading that are not incorporated in the amended 
pleading will be deemed waived.141 

Supplemental Pleadings 

Upon motion of a party, the court may, upon reasonable notice and upon such 
terms as are just, permit that party to serve a supplemental pleading setting forth 
transactions, occurrences, or events which have transpired since the date of the 
pleading sought to be supplemented. The adverse party may plead in response to 
the supplementary pleading within 10 days from notice of the order admitting 
the supplemental pleading.142 

However, supplemental pleadings must be founded on the original cause of action 
and any matter raised must be “germane and intertwined” with the original cause 
of action such that the principal, core issues raised in the previous pleadings remain 
the same.143 

Consolidation of Claims and Parties 

When actions involving a common question of law or fact are pending before 
the court, it may order a joint hearing or trial of any or all the matters in issue to 
the actions, may order all the actions consolidated, and may make such orders 
concerning proceedings in those matters as may tend to avoid unnecessary costs 
or delay.144 

The purpose of consolidation is to avoid multiplicity of suits, prevent delay, 
clear congested dockets, simplify the work of the trial court, and save unnecessary 
expense.145 Generally, consolidation is a matter of discretion with the court. 
Consolidation becomes a matter of right only where the cases sought to be 
consolidated involve similar questions of fact and law, provided certain requirements 
are met.146 

A court may order several actions pending before it to be tried together when 
they arise from the same act, event, or transaction, when they involve the same 
or like issues, and when they depend largely or substantially on the same 
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evidence, provided that the court has jurisdiction over the cases to be 
consolidated and that a joint trial will not give one party an undue advantage 
or prejudice the substantial rights of any of the parties. Consolidation of 
actions is addressed to the sound discretion of the court, and its action in 
consolidating will not be disturbed in the absence of manifest abuse of 
discretion.147 

There is compulsory joinder of parties in an action that cannot be determined 
without the participation of indispensable parties or parties in interest.148 All 
persons in whom or against whom any right to relief in respect to or arising 
out of the same transaction or series of transactions is alleged to exist, whether 
jointly, severally, or in the alternative, may join as plaintiffs or be joined as 
defendants in one complaint, when any question of law or fact common to all 
such plaintiffs or to all such defendants may arise in the action.  

However, the court may make such orders as may be just to prevent any plaintiff 
or defendant from being embarrassed or put to expense in connection with any 
proceedings in which he may have no interest.149 

Whenever a necessary party is not joined in any pleading in which a claim is 
asserted, the pleader must set forth that party’s name, if known, and must state 
why that party has been omitted. Should the court find the reason for the 
omission unmeritorious, it may order the inclusion of the omitted necessary 
party if jurisdiction over his person may be obtained.150 

The failure to comply with the order for the necessary party’s inclusion, without 
justifiable cause, will be deemed a waiver of the claim against that party. The 
non-inclusion of a necessary party does not prevent the court from proceeding in 
the action, and the judgment rendered in the suit will be without prejudice to the 
rights of the necessary party.151 

Neither misjoinder nor non-joinder of parties is a ground for dismissal of an 
action. Parties may be dropped or added by order of the court, on the motion of 
any party or on the court’s initiative, at any stage of the action and on such terms 
as are just. Any claim against a misjoined party may be severed and proceeded 
with separately.152 

Joinder of Claims 

A party may not institute more than one suit for a single cause of action.153 If 
two or more suits are instituted on the basis of the same cause of action, the 
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filing of one or a judgment upon the merits in any one is available as a ground 
for the dismissal of the action.154 

However, a party in an ordinary civil action may in one pleading assert, in the 
alternative or otherwise, as many causes of action as he may have against an 
adverse party, provided there is compliance with the rules on jurisdiction, 
joinder of parties, and venue.155 In this regard, misjoinder is not a ground for 
dismissal in that a misjoined cause of action may, on the motion of a party or on 
the court’s initiative, be severed and proceeded with separately.156 

Counterclaims 

A counterclaim is any claim which a defending party may have against an 
adverse party.157 A compulsory counterclaim is one which, being cognizable by 
the regular courts of justice, arises out of or is connected with the transaction or 
occurrence constituting the subject matter of the adverse party’s claim and does 
not require for its adjudication the presence of third parties over whom the court 
cannot acquire jurisdiction.  

Such a counterclaim must be within the jurisdiction of the court, both as to the 
amount and in the nature of the claim; however, in an original action before the 
Regional Trial Court, the counterclaim may be considered compulsory 
regardless of the amount.158 

Thus, a compulsory counterclaim cannot be the subject of a separate action, but 
should instead be asserted in the same suit involving the same transaction or 
occurrence which gave rise to it. To determine whether a counterclaim is 
compulsory or not, the Supreme Court has devised four tests: 

• Are the issues of fact or law raised by the claim and the counterclaim largely 
the same? 

• Would res judicata bar a subsequent suit on the defendant’s claim in the 
absence of the compulsory counterclaim rule? 

• Will substantially the same evidence support or refute the plaintiff’s claim as 
well as the defendant’s counterclaim? 

• Is there any logical relation between the claim and the counterclaim? 

Affirmative answers to these queries indicate the existence of a compulsory 
counterclaim.159 
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Cross-Claims 

A cross-claim is any claim by one party against a co-party arising out of the 
transaction or occurrence that is the subject matter either of the original action or 
of a counterclaim in the action. The cross-claim may include a claim that the 
party against whom it is asserted is or may be liable to the cross-claimant for all 
or part of a claim asserted in the action against the cross-claimant.160 

Third-Party Claims 

A third-party complaint is a claim that a defending party may, with leave of 
court, file against a person not a party to the action (called a third-party 
defendant), for contribution, indemnity, subrogation, or any other relief in 
respect of his opponent’s claim. 

The Supreme Court has explained that the purpose of a third-party complaint is 
to permit a defendant to assert an independent claim against a third party which 
he otherwise would assert in another action, thus preventing multiplicity of suits. 
All the rights of the parties concerned will then be adjudicated in one 
proceeding. This is a rule of procedure and does not create a substantial right, 
nor does it abridge, enlarge, or nullify the substantial rights of any litigant. 

The right to file a third-party complaint against a third party rests at the 
discretion of the trial court. The third-party complaint is actually independent of, 
separate, and distinct from the plaintiff’s complaint such that, were it not for the 
rule, it would must be filed separately from the original complaint. The Supreme 
Court has further stated that a prerequisite to the exercise of this right is that 
some substantive basis for a third-party claim should be found to exist, whether 
the basis is one of indemnity, subrogation, contribution, or other substantive 
right. 

The bringing of a third-party defendant is proper if he would be liable to the 
plaintiff, to the defendant, or to both for all or part of the plaintiff’s claim 
against the original defendant, although the third-party defendant’s liability 
arises out of another transaction.  

The defendant may implead another as a third-party defendant on an allegation 
of liability of the third party to the defendant for contribution, indemnity, 
subrogation, or any other relief; on the ground of direct liability of the third-
party defendant to the plaintiff; or on the ground of the liability of the third-party 
defendant to both the plaintiff and the defendant. There must be a causal 
connection between the claim of the plaintiff in his complaint and a claim for 
contribution, indemnity, or other relief of the defendant against the third-party 
defendant.161 
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Obtaining Information Prior to Trial 

Objective of Discovery 

The objective of discovery is: 

“. . . to make it possible for all the parties to a case to learn all the material 
and relevant facts, from whoever may have knowledge thereof, to the end 
that their pleadings or motions may not suffer from inadequacy of factual 
foundation, and all the relevant facts may be clearly and completely laid 
before the Court, without omission or suppression.”162 

Types of Discovery  

In General 

As explained by the Supreme Court: 

“The various modes or instruments of discovery are meant to serve (1) as a 
device, along with the pre-trial hearing, to narrow and clarify the basic 
issues between the parties, and (2) as a device for ascertaining the facts 
relative to those issues. The evident purpose is, to repeat, to enable the 
parties, consistent with recognized privileges, to obtain the fullest possible 
knowledge of the issues and facts before civil trials and thus prevent that 
said trials are carried on in the dark.”163 

The Rules of Court provide for various modes of discovery which a party may 
resort to. The fact that a party has resorted to a particular type of discovery does 
not bar subsequent use of another type of discovery. Resort to discovery is 
subject to certain limitations. A party may seek protection from discovery if it is 
shown that the examination is “being conducted in bad faith or in such manner 
as unreasonably to annoy, embarrass, or oppress the deponent or party”.164 The 
Supreme Court also has held that: 

“. . . limitations come into existence when the inquiry touches upon the 
irrelevant or encroaches upon privileged matters.  

“In fine, the liberty of a party to make discovery is well nigh unrestricted if 
the matters inquired into are otherwise relevant and not privileged and the 
inquiry is made in good faith and within the bounds of the law.”165 
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In practice, modes of discovery are rarely resorted to in The Philippines. As noted 
by the Supreme Court: 

“. . . it appears to the Court that among far too many lawyers (and not a few 
judges), there is, if not a regrettable unfamiliarity and even outright 
ignorance about the nature, purposes, and operation of the modes of 
discovery, at least a strong yet unreasoned and unreasonable disinclination 
to resort to them — which is a great pity, for the intelligent and adequate 
use of the deposition-discovery mechanism, coupled with pre-trial 
procedure, could, as the experience of other jurisdictions convincingly 
demonstrates, effectively shorten the period of litigation and speed up 
adjudication.”166 

Depositions 

At the instance of any party, the testimony of any person may be taken by 
deposition upon oral examination or by written interrogatories.167 The deponent 
may be examined on any matter that is not privileged and which is relevant to 
the subject of the pending action, including the existence, description, nature, 
custody, condition, and location of any books, documents, or other tangible 
things and the identity and location of persons having knowledge of relevant 
facts.168 

The Rules of Court allow the taking of deposition pending action,169 before action, 
and even during appeal,170 for the purpose of perpetuating the testimony of a 
person.  

A party will not be deemed to make a person his own witness simply by taking 
his deposition.171 However, the introduction in evidence of the deposition or part 
of the deposition for any purpose other than for impeaching the deponent makes 
the deponent the witness of the party introducing the deposition.172 

Requests for Admission 

Except for good cause shown, a party not served with written interrogatories 
may not be compelled by the adverse party to give testimony in open court or to 
give a deposition pending appeal.173 During the pendency of the case, after 
issues have been joined, a party may file and serve upon any party a written 
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request for the admission by the latter of the genuineness of any material and 
relevant document described in and exhibited with the request or of the truth of 
any material and relevant matter of fact set forth in the request.174 

Failure of the party served with a request for admission to specifically deny or 
set forth, under oath, in detail why he cannot truthfully either admit or deny 
those matters will be tantamount to an implied admission of the matters included 
in the request.175  

An admission (whether express or implied) made by a party pursuant to such a 
request is only for the purpose of the pending action and cannot be used as an 
admission against him for any other purpose or proceeding.176 Except for good 
cause shown, a party who fails to file and serve a request for admission on the 
adverse party of material and relevant facts at issue which are within the 
personal knowledge of the latter will not be allowed to present evidence on such 
facts.177 

Production or Inspection of Documents or Things 

For good cause shown, the court may direct a party to produce or allow the 
inspection and copying of documents, books, accounts, photographs, and of 
objects or tangible things which constitute or contain relevant evidence, not 
otherwise privileged, to a pending case.178 The court also may order any party to 
permit entry to property in his possession or control for the purpose of 
inspecting, measuring, surveying, or photographing the property or any object or 
operation on that property.179 

Physical and Mental Examination of Persons 

When the mental or physical condition of a party is in controversy, the court, 
upon a motion, may order him to submit to a physical or mental examination by 
a physician.180 The party examined may request a copy of the report of the 
physician.181  

However, by requesting and obtaining a report of the examination, the party 
examined waives any privilege that he may have regarding the testimony of 
every other person who has examined or may examine him in respect of the 
same mental or physical examination.182 
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Interim Protection of Assets Pending Trial 

In General 

The Rules of Court provide litigants with certain remedies to preserve assets or 
protect rights during the pendency of a case. These remedies are called provisional 
remedies. 

Preliminary Attachment 

At any time before entry of judgment, a party may have the property of the adverse 
party attached as security for the satisfaction of any judgment in the following cases: 

• In an action to recover a specific amount of money or damages (other than 
moral and exemplary damages) against a party who is about to depart from 
The Philippines with intent to defraud his creditors; 

• In an action for money or property embezzled or fraudulently converted to his 
own use by a public officer, officer of a corporation, or any other person in a 
fiduciary capacity, or for a willful violation of duty; 

• In an action to recover possession of property unjustly or fraudulently taken, 
when the property or part of it has been concealed or removed to prevent its 
being found by the applicant; 

• In an action against a party guilty of fraud in contracting the debt or in incurring 
the obligation upon which the action is brought or in the performance of that 
obligation; 

• In an action against a party who has removed or disposed of his property, or is 
about to do so, with intent to defraud his creditors; or 

• In an action against a party who does not reside and is not found in The 
Philippines, or on whom summons may be served by publication.183 

Preliminary Injunction 

A preliminary injunction is an order granted at any stage of an action or proceeding, 
prior to the judgment or final order, requiring a party or a court, agency, or person 
to refrain from a particular act or acts. A preliminary mandatory injunction is an 
order requiring the performance of a particular act or acts.184 

Under the Rules of Court,185 a preliminary injunction may be granted when it is 
established that the applicant is entitled to the relief demanded, and the whole or 
part of such relief consists in restraining the commission or continuance of the 
act or acts complained of or in requiring the performance of an act or acts, either 
for a limited period or perpetually. A preliminary injunction also may be granted 
when it is established that the commission, continuance, or non-performance of 
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the act or acts complained of during the litigation would probably work injustice 
to the applicant. 

Finally, a preliminary injunction may be granted when it is established that a 
party, court, agency, or a person is doing, threatening, or is attempting to do, or 
is procuring or suffering to be done, some act or acts probably in violation of the 
rights of the applicant respecting the subject of the action or proceeding and 
tending to render the judgment ineffectual.186 

No preliminary injunction, however, can be issued by Municipal Trial Courts 
and Regional Trial Courts in cases involving environmental laws,187 government 
infrastructure projects,188 implementation of the Electric Power Industry Reform 
Act,189 and claims against The Philippine Competition Commission under The 
Philippine Competition Act.190 A preliminary injunction also cannot be used to 
enjoin criminal prosecution, e.g., to prevent preliminary investigation or 
reinvestigation,191 and resolution of labor disputes.192 

Receivership 

Upon a verified application and in specific cases, one or more receivers may 
be appointed for the property that is the subject of the action or proceeding.193 
One or more receivers may be appointed when it appears that the applicant 
has an interest in the property or fund which is in danger of being lost, 
removed, or materially injured unless a receiver is appointed to administer 
and preserve it. 
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One or more receivers may be appointed when in a foreclosure action by the 
mortgagee it appears that the property is in danger of being wasted or 
dissipated or materially injured and that its value is probably insufficient to 
discharge the mortgage debt, or that the parties have so stipulated in the 
mortgage contract. 

One or more receivers may be appointed after judgment, to preserve the 
property during the pendency of appeal, or to dispose of it according to the 
judgment, or to aid execution when the execution was returned unsatisfied, or 
otherwise to carry the judgment into effect. In other cases, one or more receivers 
may be appointed when it appears that the appointment of a receiver is the most 
convenient and feasible means of preserving, administering, or disposing of the 
property in litigation. 

Replevin 

At any time before the answer, a party pleading for the recovery of possession of 
personal property may apply for an order for the delivery of the personal 
property to him.194 The property must be alleged to have been wrongfully 
detained by the adverse party and should not have been distrained or taken for a 
tax assessment or a fine pursuant to law, or seized under a writ of execution or 
preliminary attachment, or otherwise placed under custodia legis or, if so seized, 
must be exempt from such seizure or custody.195 

Support (Pendente Lite) 

Under the Family Code,196 support comprises everything indispensable for 
sustenance, dwelling, clothing, medical attendance, education, and 
transportation, in keeping with the financial capacity of the family.197 Education 
includes schooling or training for some profession, trade, or vocation, even 
beyond the age of majority.198 Transportation includes expenses incurred in 
going to and from school or to and from a place of work.199 

At any time prior to a judgment or a final order in a proper action or proceeding, 
any party may file a verified application for support pendente lite.200 In 
determining the amount of support, the court will take into account the 
necessities of the applicant, the resources or means of the adverse party, and the 
terms of payment or mode for providing the support.201 
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Summary Judgments 

Summary judgments are allowed if, except as to the amount of damages, there is no 
genuine issue as to any material fact and the moving party is entitled to a judgment 
as a matter of law.202 A summary judgment is rendered to achieve an expeditious 
settlement of the case after a finding based on the pleadings, depositions, 
admissions, and affidavits that there are no important questions or issues of fact 
posed and the movant is therefore entitled to a judgment as a matter of law.203 

Either the plaintiff or the defendant may move for summary judgment. If filed by 
the plaintiff, the motion may be filed at any time after the answer has been filed. If 
filed by the defendant, the motion may be filed at any time.204 The motion for 
summary judgment and any opposition to it may be supported with affidavits, 
depositions, or admissions. If a summary judgment is not rendered upon the whole 
case or for all the reliefs sought and a trial is necessary, the court at the hearing on 
the motion, by examining the pleadings and the evidence before it and by 
interrogating counsel, will ascertain what material facts exist without substantial 
controversy and what are actually and in good faith controverted. 

Next, the court will issue an order specifying the facts that appear without 
substantial controversy, including the extent to which the amount of damages or 
other relief is not in controversy, and directing further proceedings. The facts so 
specified will be deemed established and the trial will be conducted on the 
controverted facts.205 

Judgment on Pleadings 

If the answer fails to tender an issue, or if it admits the material allegations 
contained in the pleading of the other party, the court may, upon motion, direct 
judgment on such pleading. However, a judgment on the pleadings will not lie in 
actions for declaration of nullity or annulment of marriage and legal separation. In 
these cases, the material facts alleged in the complaint must always be proved.206 

Default Judgments 

Upon the plaintiff’s motion, a defendant who fails to answer within the prescribed 
period may be declared in default.207 The plaintiff must give notice to the defendant 
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of his motion and submit proof of the defendant’s failure to file his answer.208 
Generally, the period to file an answer is 15 days from service of summons.209 If 
summons is served on a foreign entity and on the government official designated 
by law to receive it, the period to file an answer is 30 days. If summons is served 
by extraterritorial service, the period to file an answer may not be less than 60 
days.210 

Upon issuance of the default order, the court will proceed to render judgment 
granting the relief sought by the plaintiff as pleaded in his complaint, unless the 
court, at its discretion, requires the submission of evidence. Reception of such 
evidence may be delegated to the clerk of the court.211 As a consequence of the 
default order, the defendant will be entitled to notice of subsequent proceedings, 
but is not entitled to take part in the trial.212 His remedy is to file a motion under 
oath to set aside the order of default upon showing that his failure to file an 
answer was due to fraud, accident, mistake, or excusable negligence and that he 
has a meritorious defense.213 

The Supreme Court has ruled that courts “should be liberal in setting aside 
orders of default, for default judgments are frowned upon, unless in cases where 
it clearly appears that the reopening of the case is intended for delay” because 
“[s]uits should as much as possible be decided on the merits and not on 
technicalities”.214 A default judgment may not exceed the amount or be different 
in kind from that pleaded for, nor may it award unliquidated damages.215 If the 
action is for annulment, declaration of nullity of marriage, or legal separation, 
the court will order the prosecuting attorney to investigate whether or not collusion 
between the parties exists and, if there is no collusion, to intervene for the state in 
order to ensure that the evidence submitted is not fabricated.216 

Other Means of Termination without Trial 

Voluntary Dismissal 

The plaintiff may cause the dismissal of the complaint before or after the filing 
of the answer or a motion for summary judgment. If the plaintiff causes such 
dismissal before the defendant files his answer or a motion for summary 
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judgment, the plaintiff must file a notice of dismissal and the court will issue an 
order confirming the dismissal. 

The dismissal is without prejudice, except that the notice operates as an 
adjudication on the merits when filed by a plaintiff who has once dismissed an 
action based on or including the same claim.217 If the plaintiff causes such 
dismissal after the defendant files his answer or a motion for summary judgment, 
the plaintiff must file a motion for the approval of the court. The dismissal is 
without prejudice.218 

Dismissal for Failure to Prosecute 

If, for no justifiable cause, the plaintiff fails to appear on the date of the 
presentation of his evidence-in-chief on the complaint, or fails to prosecute his 
action for an unreasonable length of time, or fails to comply with the Rules of 
Court or any order of the court, the complaint may be dismissed upon the motion 
of the defendant or upon the court’s own motion. The dismissal is without 
prejudice to the right of the defendant to prosecute his counterclaim in the same 
or in a separate action. This dismissal will have the effect of an adjudication 
upon the merits, unless otherwise declared by the court.219 

The plaintiff’s failure to prosecute the action without any justifiable cause within a 
reasonable period of time will give rise to the presumption that he is no longer 
interested in obtaining from the court the relief pleaded for in his complaint.220 
However, the presumption is not by any means conclusive, because the plaintiff, 
on a motion for reconsideration of the order of dismissal, may allege and establish 
a justifiable cause for such failure.221 

The determination on whether the plaintiff has failed to prosecute his action is 
within the court’s sound discretion. In certain cases, the Supreme Court has 
sustained dismissals on this ground after finding delays for a period of four years 
or less.222 However, the Supreme Court has ruled that a “mere mathematical 
reckoning is not sufficient” and it is necessary to give due regard to the particular 
facts and circumstances of each case in order to properly balance the public’s 
interest in the administration of justice and the party’s rights to a speedy disposition 
of his case and due process.223 
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Pre-Trial 

After the filing of the last pleading, the case will be set for pre-trial,224 which is 
mandatory.225 During pre-trial, the court will consider the following factors: 

• The possibility of an amicable settlement or of submission to alternative modes 
of dispute resolution; 

• The simplification of the issues; 

• The necessity or desirability of amendments to the pleadings; 

• The possibility of obtaining stipulations or admission of facts and of documents, 
to avoid unnecessary proof; 

• The limitation of the number of witnesses; 

• The advisability of a preliminary reference of issues to a commissioner; 

• The propriety of rendering judgment on the pleadings, or summary judgment, 
or of dismissing the action should a valid ground for dismissal be found to 
exist; 

• The advisability or necessity of suspending the proceedings; and 

• Such other matters as may aid in the prompt disposition of the action.226 

During pre-trial, the parties and their counsel are both required to be present.227 
A party may be excused from attending if there is a valid cause for the non-
attendance. A party also may be excused from attending if a duly authorized 
representative appears in court on that party’s behalf to enter into an amicable 
settlement, to submit to alternative modes of dispute resolution, and to enter into 
stipulations or admission of facts and of documents.228 

The Rules of Court provide for strict consequences for failure to appear during 
pre-trial. Failure of the plaintiff to appear will be cause for the dismissal of the 
action with prejudice, unless otherwise provided. Failure on the part of the 
defendant to appear will be cause to allow the plaintiff to present evidence ex 
parte and the court to render judgment on this basis.229 The stringent application 
of the rules on pre-trial is mandatory.230 

Consistent with the provisions on the possibility of an amicable settlement or of 
submission to alternative modes of dispute resolution,231 Philippine trial courts 
are mandated to refer cases to court-annexed mediation (Court of Appeal 
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mediation) with The Philippine Mediation Center prior to a pre-trial proper.232 
Mediation is part of pre-trial; failure to appear at the mediation proceedings 
therefore has the same effect as failure to appear at the pre-trial. 

If the parties fail to settle their dispute during Court of Appeal mediation, 
judicial dispute resolution is conducted by a trial judge who acts as “mediator, 
neutral evaluation and/or conciliator in order to actively assist and facilitate 
negotiations among the parties from them to settle their dispute”.233 Judicial 
dispute resolution also is part of pre-trial; a party’s failure to appear on the date 
set for a JDR conference may be sanctioned similar to a party’s failure to attend 
pre-trial.234 

If the parties do not reach a settlement, the trial judge who presided over judicial 
dispute resolution may not preside over the trial of the case and the case will be 
re-raffled to another branch for pre-trial proper.235 However, the parties, by joint 
motion, may file a request that the trial judge who conducted the judicial dispute 
resolution continue to preside over the trial.236 

Setting Case for Trial 

After pre-trial, the case is set for trial. The clerk will notify the parties of the 
date of the trial in such a manner as to ensure receipt of the notice at least five 
days before the set date.237 

Scope and Order of Trial 

The trial will be limited to the issues stated in the pre-trial order.238 The court, in 
furtherance of convenience or to avoid prejudice, may order a separate trial of 
any claim, cross-claim, counterclaim, or third-party complaint, or of any separate 
issue or of any number of claims, cross-claims, counterclaims, and third-party 
complaints or issues.239 The trial will proceed in the specified order.240 

To begin with, the plaintiff will adduce evidence in support of his complaint, 
after which the defendant will adduce evidence in support of his defense, 
counterclaim, cross-claim, and third-party complaint. The third-party defendant, 
if any, will then adduce evidence in support of his defense, counterclaim, cross-
claim, and third-party complaint, as the case may be. 

Next, the parties with whom any counterclaim or cross-claim has been pleaded 
will adduce evidence in support of their defense, in the order to be prescribed by 
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the court. The parties may then respectively adduce rebutting evidence only, 
unless the court, for good reasons and in the furtherance of justice, permits them to 
adduce evidence related to their original case. Upon admission of the evidence, the 
case will be deemed submitted for decision, unless the court directs the parties to 
argue or to submit their respective memoranda or any further pleadings. 

Trial 

The Constitution provides that every person has the right to a speedy disposition 
of his case before the courts.241 It further provides that all cases must be resolved 
within 24 months from date of submission for the Supreme Court, 12 months for 
lower collegiate courts, and three months for other lower courts, unless reduced 
by the Supreme Court.242 Unfortunately, cases in the Philippines are resolved in 
a matter of years, not months. 

The Supreme Court acknowledged that “the disproportionate allocation of courts 
in various parts of the country has resulted in some trial courts receiving heavy 
caseloads while their adjacent court stations get light caseloads” resulting in 
“vast inequality in the periods to resolve cases”.243 Thus, to protect the right to a 
speedy disposition of cases, the Supreme Court recently issued new rules to 
streamline trial proceedings. In 2013, the Supreme Court adopted and implemented 
the Judicial Affidavit Rule, which substitutes the presentation of a witness before 
the judge with a document containing the witness’ direct examination. The purpose 
was to reduce the number of hearings required for the presentation of testimonial 
and documentary evidence. 

In 2014, the Supreme Court approved the Guidelines for Piloting a New System 
for Speedy Court Trial,244 which implements Rules 22 and 24 of the draft Revised 
Rules of Civil Procedure in select first- and second-level courts. Under Rule 24 
of the Guidelines for Piloting a New System for Speedy Court Trial, the court 
has the option to conduct trial through face-to-face trial, as it deems suitable in 
relation to the terms of reference.245 However, after unanimous agreement, 
parties may opt to conduct an alternate trial. 

For both alternate trial and face-to-face trial, each factual issue must be tried 
strictly in the sequence set in the Order of Trial;246 a party may move to disqualify 
a witness before cross-examination or to exclude exhibits attached to the judicial 
affidavits;247 and the court as well as the parties’ counsel shall examine the 
witnesses.248 In an alternate trial, parties shall take turns to present witnesses to 
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resolve each factual issue in the sequence set in the Order of Trial.249 The party 
who has the burden of proof shall present his witness first.250 If he has more than 
one witness, he shall present them successively.251 The court shall ask questions 
of the witness, followed by the opposing party.252 

In face-to-face trial, both parties’ witnesses shall participate in a non-adversarial 
round table discussion.253 They shall answer questions about factual issues from 
both the court and the parties’ counsel.254 They shall speak one at a time and only 
with prior permission from the court.255 The witnesses may not ask questions from 
other witnesses and they must only address the court and the parties’ counsel.256 
The court shall give witnesses from equal time and opportunity to reply, but it 
must stop the face-to-face trial once exchanges have become repetitive and 
disagreeable.257 

The Guidelines for Piloting a New System for Speedy Court Trial are intended 
to “make maximum use of the court’s time and shorten trial without sacrificing 
the quality of hearing and adjudication”.258 If proven successful in the select pilot 
courts, it is likely that Rules 22 and 24 will be implemented uniformly 
throughout the Philippines. In 2017, the Supreme Court released the Revised 
Guidelines for Continuous Trial,259 which requires first- and second-level courts, 
the Sandiganbayan, and the Court of Tax Appeals to hold hearings for criminal 
actions on consecutive days. The Revised Guidelines for Continuous Trial 
prohibit the filing of motions that are often used to delay proceedings and 
provides periods in which courts must complete particular stages of proceedings.  

Submission of Evidence 

Court proceedings are conducted in English. Any witness or party may seek the 
assistance of an interpreter. It is the duty of a party to present evidence on the 
facts in issue that are necessary to establish his claim or defense by the amount 
of evidence required by law.260 This is in accordance with the basic rule that he 
who alleges must prove.261 The Supreme Court has consistently ruled that: 

“. . . if the plaintiff, upon whom rests the burden of proving his cause of 
action, fails to show in a satisfactory manner the facts upon which he bases 
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his claim, the defendant is under no obligation to prove his exception or 
defense.”262 

The burden of proof in civil cases is by preponderance of evidence.263 
Preponderance of evidence means that the “evidence as a whole adduced by one 
side is superior to that of the other”.264 It refers to the “weight, credit, and value 
of the aggregate evidence on either side and is usually considered to be 
synonymous with the term “greater weight of evidence” or “greater weight of 
the credible evidence”.265 The Rules of Court provide for certain matters that 
need not be proved. These include matters that are the subject of a judicial notice, 
judicial admissions, and presumptions. 

Courts are mandated to take judicial notice, without the introduction of evidence, 
of the existence and territorial extent of states and their political history, forms 
of government, and symbols of nationality; the laws of nations; the admiralty 
and maritime courts of the world and their seals; the political constitution and 
history of The Philippines; the official acts of the legislative, executive, and 
judicial departments of The Philippines; and of the laws of nature, the measure 
of time, and the geographical divisions.266 

Courts have discretion to take judicial notice of matters that are of public 
knowledge, or are capable of unquestionable demonstration, or ought to be known 
to judges because of their judicial functions.267 Judicial admissions do not require 
proof when they are verbal or written admissions made by a party in the course 
of proceedings in the same case.268 The Rules of Court provide for two types of 
presumptions: conclusive or disputable. 

“The following are instances of conclusive presumptions: 

“(a) Whenever a party has, by his own declaration, act, or omission, 
intentionally and deliberately led another to believe a particular thing true, 
and to act upon such belief, he cannot, in any litigation arising out of such 
declaration, act or omission, be permitted to falsify it; and 
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“(b) The tenant is not permitted to deny the title of his landlord at the time of 
the commencement of the relation of landlord and tenant between them.”269 

Disputable presumptions are presumptions which are satisfactory if 
uncontradicted, but may be contradicted and overcome by other evidence.270 The 
Rules of Court provide for 37 disputable presumptions. Examples of disputable 
presumptions are that a person is innocent of crime or wrong,271 that an official 
duty has been regularly performed,272 and that there was sufficient consideration 
for a contract.273 

Role of Trial Judge in Presentation of Evidence 

The judge of the court where the case is pending must personally receive the 
evidence to be adduced by the parties. However, in default or ex parte hearings 
and in cases where the parties agree, the court may delegate the reception of 
evidence to its clerk of court who is a member of the bar.274 

It is only proper that a judge should intervene in the presentation of evidence in 
order to expedite and prevent unnecessary waste of time and to clarify obscure and 
incomplete details in the course of the testimony of the witness or subsequently.275 
As such, questions designed to clarify points and to elicit additional relevant 
evidence are not improper. However, the judge should limit himself to asking 
clarificatory questions and the power should be sparingly and judiciously used276 
and should not build the case for any of the adversaries.277 

Additionally, under the Guidelines for Piloting a New System for Speedy Court 
Trial, which are used in particularly designated Municipal Trial Courts and 
Regional Trial Courts, the judge is given a more direct role in the presentation of 
evidence and the examination of witnesses so that he can elicit the necessary 
answers for rendering a just judgment.278 

Nature and Purpose of Evidence 

Evidence is the means, sanctioned by the Rules of Court, of ascertaining in a 
judicial proceeding the truth respecting a matter of fact.279 Evidence is 
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admissible when it is relevant to the issue and is not excluded by the law or by 
the Rules of Court.280 

The Rules of Court exclude evidence that is privileged281 or hearsay.282 Certain 
persons also are disqualified from testifying by reason of mental incapacity or 
immaturity,283 by reason of marriage,284 or by reason of death or insanity of the 
adverse party.285 

Kinds of Evidence 

Testimonial Evidence 

The examination of witnesses presented in a trial or hearing must be conducted 
in open court and under oath or affirmation.286 The entire testimony must be 
recorded and transcribed.287 Unless otherwise disqualified by the Rules of Court, 
all persons who can perceive and can make their perception known to others 
may be witnesses.288 

A witness, however, can testify only to those facts which he knows of his 
personal knowledge (i.e., facts which are derived from his own perception), 
except as otherwise provided in the Rules of Court.289 To reduce the time 
needed for completing the testimonies of witnesses, the Supreme Court 
promulgated the Judicial Affidavit Rule,290 which took effect on 1 January 2013. 
The Judicial Affidavit Rule requires the parties to file with the court and serve 
on the adverse party, not later than five days before pre-trial, the judicial 
affidavits of their witnesses.291 Judicial affidavits take the place of the direct 
testimonies of the witnesses.292 These should contain the questions asked of the 
witness and his corresponding answers.293 When a pre-trial or preliminary 
conference or any other scheduled hearing is required, all documentary or object 
evidence identified by the witness should also be attached to the judicial 
affidavits.294 
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The judicial affidavits shall also contain a sworn attestation by the lawyer who 
conducted the witness examination to the effect that he faithfully recorded the 
witnesses’ answers and that he, nor any other person present at the witness 
examination, coached the witness.295 A lawyer found to have made a false 
attestation shall be subject to disciplinary action, including disbarment.296 The 
other party has the right to cross-examine the witness based on his judicial 
affidavit, with re-direct examination and re-cross-examination following thereafter, 
at the option of the proper party.297 The Judicial Affidavit Rule grants the court 
the power to take active part in the witness examination to determine the witness’ 
credibility and the truth of testimony and to elicit the answers it requires to resolve 
the case.298 

Failure to submit judicial affidavits and accompanying documentary or object 
evidence on time will result in waiver of the party’s submissions. However, a 
court may accept a delayed submission once, provided that the delay was for a 
valid reason and without prejudice to the other party, and that the party shall pay 
a fine of not less than PHP 1,000 and not more than PHP 5,000.299 The Judicial 
Affidavit Rule does not apply to adverse party or hostile witnesses; for such 
witnesses, the Revised Rules of Evidence and other rules related to discovery 
and deposition of witnesses shall apply.300 

The Rules of Court provide for the following exceptions to the hearsay rule: 
dying declaration;301 declaration against interest;302 act or declaration about 
pedigree;303 family reputation or tradition regarding pedigree;304 common 
reputation;305 res gestae;306entries in the course of business307 and in official 
records;308 commercial lists, registers, periodicals, or other published 
compilations;309 learned treatises;310 or testimony or deposition at a former 
proceeding.311 The Supreme Court also recognized an independent relevant 
statement as an exception to the hearsay rule. Where the fact that a statement 
was made is relevant, regardless of its truth or falsity, the hearsay rule does not 
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apply. The statement, even if made out of court, may be admitted in evidence 
because the purpose of such statement is only to prove the fact that it was 
uttered and not to prove its truth or falsity.312 

The opinion of a witness is generally not allowed,313 except in two cases: first, 
the opinion of an expert witness on a matter requiring special knowledge, skill, 
experience, or training which he is shown to possess;314 second, the opinion of a 
witness regarding the identity of a person about whom he has adequate knowledge, 
handwriting with which he has sufficient familiarity, the mental sanity of a 
person with whom he is sufficiently acquainted, and on his impressions of the 
motion, behavior, condition, or appearance of a person.315 

Documentary Evidence 

Documents as evidence consist of writings or any material containing letters, 
words, numbers, figures, symbols, or other modes of written expressions offered 
as proof of their contents.316 The “best evidence rule” requires that if the contents 
of a document are the subject of inquiry, no evidence will be admissible other 
than the original document.317 

The exceptions to this rule are when the original has been lost or destroyed or 
cannot be produced in court, without bad faith on the part of the offeror; when 
the original is in the custody or under the control of the party against whom the 
evidence is offered, and the latter fails to produce it after reasonable notice; 
when the original consists of numerous accounts or other documents which 
cannot be examined in court without great loss of time and the fact sought to be 
established by them is only the general result of the whole; and when the 
original is a public record in the custody of a public officer or is recorded in a 
public office. 

According to the “parol evidence rule”, when the terms of an agreement have been 
reduced to writing, it is deemed to contain all the terms agreed upon and there 
can be no evidence of such terms between the parties and their successors in 
interest other than the contents of the written agreement.318 However, a party 
may present evidence to modify, explain, or add to the terms of the written 
agreement if he puts in issue in his pleading an intrinsic ambiguity, mistake, or 
imperfection in the written agreement; the failure of the written agreement to 
express the true intent and agreement of the parties to it; the validity of the 
written agreement; or the existence of other terms agreed to by the parties or 
their successors in interest after the execution of the written agreement. 
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Proof of documents depends on whether a document is a public document or a 
private document. Public documents are the written official acts or records of 
the official acts of the sovereign authority, official bodies and tribunals, and 
public officers, whether of The Philippines or of a foreign country; documents 
acknowledged before a notary public, except last wills and testaments; and 
public records, kept in The Philippines, of private documents required by law to 
be entered into public record. All other documents are private.319 Before any 
private document offered as authentic is received in evidence, its due execution 
and authenticity must be proved either by anyone who saw the document executed 
or written or by evidence of the genuineness of the signature or handwriting of 
the maker.320 Genuineness of a person’s handwriting may be proved by any 
witness who has seen the person write or has seen writing purporting to be his 
upon which the witness has acted or been charged and has thus acquired knowledge 
of the handwriting of that person.321 

Object Evidence 

The Rules of Court allow the presentation of “object evidence”. Objects as 
evidence are “those addressed to the senses of the court”. When an object is 
relevant to the fact in issue, it may be exhibited to, examined by, or viewed by the 
court.322 

Electronic Evidence 

The Rules on Electronic Evidence took effect on 1 August 2001.323 Under these 
Rules, an electronic document is deemed a functional equivalent of a paper-
based document.324 An “electronic document” refers to information or the 
representation of information, data, figures, symbols, or other modes of written 
expression, described or however represented, by which a right is established or 
an obligation extinguished, or by which a fact may be proved and affirmed, 
which is received, recorded, transmitted, stored, processed, retrieved, or produced 
electronically. 

Electronic documents include digitally signed documents and any printout or 
output, readable by sight or other means, which accurately reflect the electronic 
data message or electronic document. For purposes of the Rules on Electronic 
Evidence, the term “electronic document” may be used interchangeably with 
“electronic data message”.325 An electronic data message refers to information 
generated, sent, received, or stored by electronic, optical, or similar means.326 
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However, facsimile transmissions do not fall under the definition of the terms 
“electronic document” and “electronic data message” because in facsimile 
transmissions, “there exists an original paper-based information or data” and, 
not being paperless, the facsimile transmission is not admissible as electronic 
evidence.327 An electronic document will be regarded as the equivalent of an 
original document under the best evidence rule if it is a printout or output 
readable by sight or other means, shown to reflect the data accurately.328 Audio, 
photographic, and video evidence of events, acts, or transactions is admissible if 
shown, presented, or displayed to the court and if identified, explained, or 
authenticated by the person who made the recording or by some other person 
competent to testify on its accuracy.329 

In a recent case,330 the Supreme Court ruled that if the people involved in a 
telephone conversation are not identified by voice recognition or some other 
reliable method, the audio evidence of such conversation cannot be admitted 
into evidence. Without a witness’ proper identification and authentication of 
electronic evidence, a court should not give the evidence any probative 
weight.331 

The Rules on Electronic Evidence also provide for the type of proof needed in 
presenting “ephemeral electronic communication”, which refers to telephone 
conversations, text messages, chatroom sessions, streaming audio, streaming 
video, and other electronic forms of communication, the evidence of which is not 
recorded or retained.332 Ephemeral electronic communications must be proved by 
the testimony of a person who was a party to the communication or has personal 
knowledge of it.333 In the absence or unavailability of such witnesses, other 
competent evidence may be admitted.334 

Judgment 

Interlocutory Orders and Final Orders 

The distinction between an interlocutory order and one that is final has been 
clarified by the Supreme Court: 

“A final order is one that disposes of the subject matter in its entirety or 
terminates a particular proceeding or action, leaving nothing else to be done 
but to enforce by execution what has been determined by the court, while 
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an interlocutory order is one which does not dispose of the case completely 
but leaves something to be decided upon.”335 

Final Order or Judgment 

A judgment or final order determining the merits of the case must be in writing, 
personally and directly prepared by the judge. It must clearly and distinctly state 
the facts and the law on which it is based, be signed by the judge, and filed with 
the clerk of the court.336 

Entry of Judgment 

If no appeal or motion for a new trial or reconsideration is filed within the time 
provided in the Rules of Court, the judgment or final order will forthwith be 
entered by the clerk in the book of entries of judgments. 

The date of finality of the judgment or final order is deemed to be the date of its 
entry. The record will contain the dispositive part of the judgment or final order 
and will be signed by the clerk, with a certificate that the judgment or final order 
has become final and executory.337 

Post-Trial Remedies 

Motion for Reconsideration 

Within the period for making an appeal, which is generally 15 days, the aggrieved 
party may move for reconsideration upon the grounds that the damages awarded 
are excessive, that the evidence is insufficient to justify the decision or final order, 
or that the decision or final order is contrary to law.338 

Motion for New Trial 

Within the period for making an appeal, the aggrieved party may move for the 
trial court to set aside the judgment or final order and grant a new trial for one or 
both of the causes materially affecting the substantial rights of the aggrieved 
party. These causes are fraud, accident, mistake, or excusable negligence which 
ordinary prudence could not have guarded against and by reason of which the 
aggrieved party has probably been impaired in his rights. Another cause is newly 
discovered evidence which the aggrieved party could not, with reasonable diligence, 
have discovered and produced at the trial and which, if presented, would probably 
alter the result.339 
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The Supreme Court has defined “extrinsic” or collateral fraud, as distinguished 
from “intrinsic” fraud. Extrinsic fraud is any fraudulent scheme executed by a 
prevailing litigant “outside the trial of a case against the defeated party, or his 
agents, attorneys, or witnesses, whereby said defeated party is prevented from 
presenting fully and fairly his side of the case”.340 Intrinsic fraud takes the form 
of “acts of a party in a litigation during the trial, such as the use of forged 
instruments or perjured testimony, which did not affect the presentation of the 
case, but did prevent a fair and just determination of the case”.341 

According to the Supreme Court, “mistake” refers to mistakes of fact, not of 
law, which relate to the case. “Fraud”, on the other hand, must be extrinsic or 
collateral — that is, the kind which prevented the aggrieved party from having a 
trial or presenting his case to the court. 

“Negligence” must be excusable and generally imputable to the party, because if 
it is imputable to the counsel, it is binding on the client. The Supreme Court 
states that to follow a contrary rule and allow a party to disown his counsel’s 
conduct would render proceedings indefinite, tentative, and subject to reopening 
by the mere subterfuge of replacing counsel. The aggrieved litigant should seek 
administrative sanctions against the erring counsel instead of asking for the 
reversal of the court’s ruling.342 

Petition for Relief from Judgment 

Within 60 days after the petitioner learns of the judgment, final order, or other 
proceeding to be set aside, and not more than six months after such judgment or 
final order was entered or such proceeding was taken, and when the judgment, 
final order, or proceeding was rendered or done through fraud, accident, mistake, 
or excusable negligence, the aggrieved party may file a petition for relief in the 
same court and in the same case, petitioning that the judgment or order or 
proceeding be set aside.343 

Petition for Annulment of Judgment 

A petition for annulment of a judgment or final order and resolution of the 
Regional Trial Court may be filed with the Court of Appeals when the remedies 
of a new trial, an appeal, or a petition for relief are no longer available, through 
no fault of the petitioner.344 The annulment must be based only on the grounds 
of extrinsic fraud and lack of jurisdiction. Extrinsic fraud cannot be raised if it 
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was availed of or could have been availed of in a motion for a new trial or 
petition for relief.345 

However, if the ground is lack of jurisdiction, whether singly or jointly with 
extrinsic fraud, there is no need to aver that the petitioner was unable to avail of 
the remedies of a new trial, an appeal, or a petition for relief without fault on his 
part.346 This is because the final order or judgment is void ab initio, unless the 
ground of lack of jurisdiction is otherwise bound by laches.347 As the Supreme 
Court recently ruled, “a void judgment also may be collaterally attacked […] 
through an action that asks for relief other than a declaration of nullity of 
judgment but requires such a determination if the issues raised are to be 
definitively settled.”348 

The action should be filed within four years from discovery, if based on extrinsic 
fraud, and before it is barred by laches or estoppel, if based on lack of jurisdiction.349 
An action to annul a judgment or final order of a Municipal Trial Court must be 
filed in the Regional Trial Court having jurisdiction over the Municipal Trial Court. 

Enforcement and Execution of Judgments 

If no appeal is filed within the term for appealing, execution will issue as a 
matter of right on the filing of a motion based on the judgment or based on the 
order that disposes of the action or proceeding. If the appeal has been duly 
perfected and finally resolved, the execution may forthwith be applied for in the 
court of origin, on a motion of the judgment obligee. 

The motion must be accompanied by certified true copies of the judgment (or 
judgments) or final order (or orders) sought to be enforced and of the entry of 
the judgment or order, with notice to the adverse party. The appellate court may, 
on a motion in the same case and when the interest of justice so requires, direct 
the court of origin to issue the writ of execution.350 

A final and executory judgment or order may be executed by filing a motion 
within five years from the date of its entry. After the lapse of this time and 
before it is barred by the statute of limitations, a judgment may be enforced by 
action. The revived judgment also may be enforced by a motion filed within five 
years from the date of its entry and, after that time, by action before it is barred 
by the statute of limitations.351 The motion of the prevailing party with notice to 
the adverse party must be filed in the trial court while it has jurisdiction over the 
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case and is in possession of either the original record or the record on appeal, as 
the case may be. 

At the time of the filing of the motion, the court may, at its discretion, order 
execution of the judgment or final order even before the expiration of the period 
to appeal. After the trial court has lost jurisdiction, the motion for execution 
pending appeal may be filed in the appellate court. However, discretionary 
execution may only issue upon good reasons to be stated in a special order after 
due hearing.352 

Rule 39 of the Rules of Court governs the enforcement of a foreign judgment, 
which cannot be enforced through mere execution.353 Under this rule, the 
judgment is only conclusive upon the title of a thing for actions in rem, while 
it is presumptive evidence of a right between parties and their successors-in-
interest by subsequent title for actions in personam.354 Thus, a foreign 
judgment and its authenticity must be proven as a fact through the application 
of the Rules of Evidence.355 Once proven pursuant to a petition for recognition 
and enforcement, a foreign judgment creates a right of action,356 and it cannot 
be disregarded except upon proof that it is void for want of jurisdiction, want 
of notice to the adverse party, collusion, fraud, or clear mistake of fact or 
law.357 

Appeal 

In General 

A judgment or final order is one that completely disposes of the case or of a 
particular matter of the case when declared by the Rules of Court to be 
appealable.358 A party’s appeal is deemed perfected as to the party upon the filing 
of the notice of appeal or petition for review, as the case may be, or upon approval 
of the record on appeal, when one is required. The court loses jurisdiction over the 
case upon the perfection of an appeal filed in due time and the expiration of the 
time for other parties to appeal. 
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An appeal from a judgment or final order of the Municipal Trial Court may be 
made to the Regional Trial Court exercising jurisdiction over the area to which 
the Municipal Trial Court pertains, within 15 days after notice of judgment. The 
appeal is made by filing a notice of appeal with the court that rendered the 
judgment or final order. If the case allows multiple appeals, a record on appeal is 
required to be filed with the notice of appeal, in which case, both must be filed 
within 30 days after notice.359 

The appeal to the Court of Appeals from a final judgment or order of the 
Regional Trial Court in the exercise of its appellate jurisdiction will be by a 
verified petition for review within 15 days from notice of judgment.360 The 
appeal to the Court of Appeals from a final judgment or order of the Regional 
Trial Court in the exercise of its original jurisdiction will be by notice of appeal 
within 15 days from notice of judgment.361 After perfection of the appeal and 
transmittal of the records to the Court of Appeal, the appellant will have 45 days 
from notice of judgment within which to file its appellant’s brief.362 

In cases where only questions of law are raised or involved, the appeal from the 
judgment or final order of the Regional Trial Court will be to the Supreme Court 
by petition for certiorari.363 An appeal from the judgment, final order, or 
resolution of the Court of Appeals to the Supreme Court is by petition for review 
on certiorari within 15 days from notice of judgment. The petition may only raise 
questions of law.364 

No appeal may be made regarding an interlocutory order or an order disallowing 
or dismissing an appeal; an order denying a motion to set aside judgment by 
consent, confession, or compromise on the ground of fraud, mistake, or duress, 
or any other ground vitiating consent; an order of execution; an order dismissing 
an action without prejudice; and a judgment or final order for or against one or 
more of several parties or in separate claims, counterclaims, cross-claims, and 
third-party complaints while the main case is pending, unless the court allows an 
appeal in such case. In all these instances, the aggrieved party may file an 
appropriate special civil action such as certiorari, prohibition, or mandamus.365 

Petition for Certiorari 

As an appeal is limited to final orders, a party may file a special civil action for 
certiorari, prohibition, or mandamus to question an interlocutory order. These 
remedies may be resorted to only when the lower court acted without jurisdiction, 
in excess of jurisdiction, or with grave abuse of discretion amounting to lack or 
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excess of jurisdiction and there is no appeal or any plain, speedy, and adequate 
remedy available in the ordinary course of law.366 

In this regard, “grave abuse of discretion” implies a capricious and whimsical 
exercise of judgment that is equivalent to lack of jurisdiction when the power is 
exercised in an arbitrary or despotic manner by reason of passion, prejudice, or 
personal aversion amounting to an evasion of a positive duty or to a virtual 
refusal to perform the duty enjoined, or to act at all in contemplation of law.367 
Because it is an extraordinary remedy, certiorari is limited only to correcting 
errors of jurisdiction on the part of the lower court. It cannot correct errors of 
judgment. 

“An error of judgment is one which the court may commit in the exercise of its 
jurisdiction, and which error is reversible only by an appeal. Error of jurisdiction 
is one where the act complained of was issued by the court without or in excess 
of jurisdiction and which error is correctible only by the extraordinary writ of 
certiorari. Certiorari will not be issued to cure errors by the trial court in its 
appreciation of the evidence of the parties, and its conclusions anchored on the 
said findings, and its conclusions of law. As long as the court acts within its 
jurisdiction, any alleged errors committed in the exercise of its discretion will 
amount to nothing more than mere errors of judgment.”368 

Errors of judgment are correctible by appeal, not certiorari. As stated by the 
Supreme Court: 

“. . . a petition for certiorari cannot be a substitute for an appeal from a lower 
court decision. Where appeal is available to the aggrieved party, the action for 
certiorari will not be entertained. The remedies of appeal (including petitions 
for review) and certiorari are mutually exclusive, not alternate or successive. 
Hence, certiorari is not and cannot be a substitute for an appeal, especially if 
one’s own negligence or error in one’s choice of remedy occasioned such loss or 
lapse. One of the requisites of certiorari is that there be no available appeal or 
any plain, speedy, and adequate remedy. Where an appeal is available, certiorari 
will not prosper, even if the ground therefore is grave abuse of discretion.”369 

As a general rule, as long as an appeal is available, a party may not file a petition 
for certiorari though there may be grave abuse of discretion. The exceptions are: 
(1) when the public welfare and the advancement of public policy dictate; 

                                                           
366 Rules of Court, Rule 65, ss 1–3. 
367 Urbanes, Jr. v. Court of Appeals, G.R. Number 117964, 28 March 2001, 355 SCRA 

537, 547; Cahambing v. Espinosa, G.R. Number 215807, 25 January 2017; Heirs of 
Teodoro Loyola v. Court of Appeals, G.R. Number 188658, 11 January 2017. 

368 People v. Court of Appeals, G.R. Number 144332, 10 June 2004, 431 SCRA 610, 617. 
See also Caluzor v. Llanillo, G.R. Number 155580, 1 July 2015, 761 SCRA 68; Tan Po 
Chu v. Court of Tax Appeals, G.R. Number 184348, 4 April 2016, 788 SCRA 1. 

369 David v. Cordova, G.R. Number 152992, 28 July 2005, 464 SCRA 384, 394, 395. 
See also E.I. Dupont de Nemours and Company v. Francisco, G.R. Number 174379, 
31 August 2016; Rama v. Moises, G.R. Number 197146, 6 December 2016. 



THE PHILIPPINES PHL-51 
 

(Release 6 – 2017) 

(2) when the broader interests of justice so require; (3) when the writs issued are 
void; and (4) when the assailed order or judgment amounts to an oppressive 
exercise of judicial authority.370 

Conclusiveness of Judgment 

Res Judicata 

The doctrine of res judicata is a rule that pervades every well-regulated system 
of jurisprudence and is founded upon two grounds embodied in various maxims 
of common law. The first ground, interest reipublicae ut sit finis litium, is public 
policy and necessity, which makes it in the interest of the state that there should 
be an end to litigation.371 The second ground, nemo debet bis vexari pro eadem 
causa, is the hardship to the individual, who should not be vexed twice for the 
same cause.372 

The doctrine of res judicata in The Philippines has two concepts: bar by prior 
judgment and conclusiveness of judgment. In terms of bar by prior judgment, 
the Rules of Court state that the effect of a judgment or final order rendered by a 
court of The Philippines, having jurisdiction to pronounce the judgment or final 
order, may be the following: 

“. . . the judgment or final order is, with respect to the matter directly 
adjudged or as to any other matter that could have been raised in relation 
thereto, conclusive between the parties and their successors in interest by title 
subsequent to the commencement of the action or special proceeding, litigating 
for the same thing and under the same title and in the same capacity; . . .”373 

In terms of conclusiveness of the judgment, the Rules of Court state the effect of 
a rendered judgment or final order by a court of competent jurisdiction. The 
Rules of Court provide that: 

“In any other litigation between the same parties or their successors in 
interest, that only is deemed to have been adjudged in a former judgment or 
final order which appears upon its face to have been so adjudged, or which 
was actually and necessarily included therein or necessary thereto.”374 

There is bar by prior judgment when: 

“. . . as between the first case where the judgment was rendered, and the 
second case that is sought to be barred, there is identity of parties, subject 
matter, and causes of action. Where there is identity of parties and subject 
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matter in the first and second cases, but no identity of causes of action, 
there is conclusiveness of judgment. The first judgment is conclusive only 
as to those matters actually and directly controverted and determined, not as 
to matters merely involved therein.”375 

In terms of conclusiveness of judgment, the Supreme Court states: 

“. . . a fact or question, which was in issue in a former suit and was there 
judicially passed upon and determined by a court of competent jurisdiction, 
is conclusively settled by the judgment therein as far as the parties to that 
action and persons in privity with them are concerned, and cannot be again 
litigated in any future action between such parties or their privies in the 
same court or any other court of concurrent jurisdiction on either the same 
or a different cause of action, while the judgment remains unreversed by 
proper authority. 

“It has been held that in order that a judgment in one action can be 
conclusive as to a particular matter in another action between the same 
parties or their privies, it is essential that the issue be identical. If a 
particular point or question is in issue in the second action, and the 
judgment will depend on the determination of that particular point or 
question, a former judgment between the same parties or their privies will 
be final and conclusive in the second if that same point or question was in 
issue and adjudicated in the first suit. Identity of cause of action is not 
required, but merely identity of issues.”376 

Law of Case 

Pursuant to the principle of the law of the case: 

“. . . when a question is passed upon by an appellate court and the case is 
subsequently remanded to the lower court for further proceedings, the 
question becomes settled upon a subsequent appeal. Whatever is once 
irrevocably established as the controlling legal rule or decision between the 
same parties in the same case continues to be the law of the case, whether 
correct on general principles or not, so long as the facts on which such 
decision was predicated continue to be the facts of the case before the 
court.”377 
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Accordingly, the court reviewing the succeeding appeal: 

“. . . will not re-litigate the case but instead apply the ruling in the previous 
appeal. This enables the appellate court to perform its duties satisfactorily 
and efficiently, which would be impossible if a question, once considered 
and decided by it, were to be litigated anew in the same case and upon any 
and subsequent appeal.”378 

Electronic Filing of Motions and Pleadings 

In the last five years, the Supreme Court has actively promoted the use of 
technology by lower courts. To transition from a paper-based system to a digital 
system, the Supreme Court issued the Efficient Use of Paper Rule, which 
requires the filing of an electronic copy of all pleadings, motions, and other 
court-bound documents through emailing or providing a compact disc.379  

The Efficient Use of Paper Rule also requires court-bound documents to be 
presented in a particular format380 and reduces the number of physical copies to 
be filed.381 

Notably, the Department of Justice also adopted an electronic filing system,382 at 
least for petitions for review and other motions and pleadings filed pursuant to 
the National Prosecution Service’s Rule on Appeal.383 The Supreme Court has 
also issued several circulars on reducing the number of paper-based documents 
stored in courts and regulating court inventory.384 It is expected to issue further 
circulars for the uniform and efficient administration of an electronic court 
system.385 
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Introduction 

Russia has a Civil Law system that, for the most part, can be described as 

procedurally efficient. Some features of Russian civil procedure include: a process 

that is mainly overseen by a single judge; no presence of a civil jury; no pre-trial 

discovery; and experts that are appointed by the court. In general, delays are 

substantially less than in other common law systems.
1
 

Additionally, proceedings in court are adversarial in nature.
2
 Although there is 

no pre-trial discovery of documents, witnesses, or affidavits, there are preliminary 

hearings where parties to a dispute disclose their evidence and other documents 

to substantiate their claims.
3
 This provides the parties with the opportunity to 

know each other’s arguments prior to commencement of a trial.
4
 It also allows 

participants to be guaranteed the right to present evidence to the Arbitration 

Court and the other party in the case beforehand. Furthermore, parties are invited 

to present their explanations of the circumstances to the court and to present 

their responses and refutations of the other side’s argument before the trial. 

A principal criticism of this kind of system is that judges are burdened with 

large caseloads, sometimes up to 30 cases a day. As a result, trials may be very 

short, lasting only 30 minutes. This occurrence leads to the possibility that specific 

details of a dispute may be overlooked. 

Establishing Jurisdiction 

Courts 

While this chapter will review exclusively litigation in the area of business and 

other economic activities, it is important to note that the judicial system of the 

Russian Federation is divided into two largely different areas of adjudication. 

                                                           
1 The partners of Gowling WLG (International) Inc. wish to express their gratitude to 

Heather McMullan for coordinating the production of this chapter and to Meldir Erbulekova 

and Elizaveta Osipchuk for recent updates. 

2 Arbitration Procedural Code of the Russian Federation, article 9. 

3 Arbitration Procedural Code of the Russian Federation, article 9. 

4 Arbitration Procedural Code of the Russian Federation, article 9. 
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Arbitration Courts settle disputes in the area of business and other economic 

activities.
 5

 The Courts of General Jurisdiction (civil courts) try cases arising 

from civil disputes between individual citizens and criminal matters. 

As a result, two separate codes regulate the different kinds of procedure. The 

Arbitration Courts are regulated by the Arbitration Procedure Code, while the 

Courts of General Jurisdiction are regulated by the Civil Procedure Code. 

Additionally, under Russian law, all foreign persons and legal entities, such as 

companies, have the same rights as Russian individuals and companies in 

Russian courts, granting them the ability to file claims or to be the defendant in 

claims filed against them.
6
 

In Russia, there are generally two types of rules of jurisdiction: subject matter 

jurisdiction, which separates cases according to the nature of the dispute, and 

territorial jurisdiction, which further determines where cases are brought in a 

court of first instance. 

Subject Matter Jurisdiction 

In General 

Jurisdiction over a particular dispute in Russian courts is determined mainly by 

the subject matter of the dispute and the applicable Russian legislation. 

Constitutional Court of Russian Federation 

The Constitutional Court of the Russian Federation operates according to the 

Russian Constitution and international law. The court reviews cases that concern 

the constitutionality of laws and interprets the Russian Constitution. This function 

limits the court to matters of law alone, and it has the final decision without appeal 

in the determination of whether or not a law is constitutional. 

Courts of General Jurisdiction 

The Courts of General Jurisdiction try disputes arising from civil, family, or 

labor relationships where at least one party to the dispute is an individual. The 

Courts of General Jurisdiction also try all criminal cases, complaints of individuals 

against legal acts and decisions or actions of government agencies violating their 

rights, as well as administrative cases against individuals. 

These courts have very limited jurisdiction over commercial disputes. With 

effect from 6 August 2014, the Supreme Court of the Russian Federation became 

the highest level for civil, criminal, administrative, and other cases emerging 

under the jurisdiction of civil courts. For certain specific types of cases, the 

Supreme Court acts as a court of first instance. The Supreme Court also provides 

guidelines and clarifications of law on court proceedings and court decisions. 

                                                           
5 Arbitration Procedural Code of the Russian Federation, article 1. 

6 Arbitration Procedural Code of the Russian Federation, article 254. 



RUSSIAN FEDERATION RUS-3 

 

(Release 7 – 2018) 

Arbitration Courts 

Arbitration Courts are specialized courts for settling business and economic 

disputes between organizations, individual businesspersons, and citizens, both 

Russian and foreign. The activity of the Arbitration Courts is currently regulated 

by the 2002 Arbitration Procedural Code for the Russian Federation and its 

amendments. 

Arbitration Courts are granted jurisdiction over cases on economic disputes and 

other cases connected with the exercise of business and other economic activities. 

Parties in such cases can be organizations that are legal entities, individual 

businesspersons, and, in certain instances provided by the Code, the Russian 

Federation, and other state bodies, other organizations, and citizens who do not 

have status as a registered legal entity.
7
 

In addition, Arbitration Courts try economic disputes and other cases arising from 

civil legal relations connected to the exercise of business.
8
 Arbitration Courts also 

try cases arising from administrative disputes and other public legal relations, such 

as taxation, customs regulation, export control, patent rights, secrets of production, 

intellectual property rights, monopolies, nuclear power, tariffs, and bankruptcy.
9
 

There also are certain matters over which Arbitration Courts have exclusive 

jurisdiction. With effect from 1 September 2016, the Arbitration Courts will try the 

following cases irrespective of whether the parties to a dispute are legal entities, 

individual business persons, or other organizations and persons: 

 Bankruptcy cases; 

 Corporate cases; 

 Cases on the refusal of state registration; 

 Cases arising from depositary activities, connected with record-keeping of 

shares or other securities; 

 Cases arising from activities of public companies, state companies, and state 

corporations and connected with their legal status, its management, creation, 

reorganization, liquidation, organization, and vesting powers of control bodies, 

and responsibilities;  

 Cases on protection of intellectual property rights involving collectives for 

management of copyright and neighboring rights; 

 Cases of protection of goodwill in business and economic activities; and 

 Other cases arising from business and economic activities.
10

 

                                                           
7 Arbitration Procedural Code of the Russian Federation, article 27. 

8 Arbitration Procedural Code of the Russian Federation, article 28. 

9 Arbitration Procedural Code of the Russian Federation, article 29. 

10 Arbitration Procedural Code of the Russian Federation, article 34. 
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Arbitration Courts also try in “special proceedings” cases that establish facts of 

legal importance regarding the rights of organizations and citizens in areas of 

business; cases on awarding compensation for violation of the right to proceedings 

in a reasonable time or the right to execution of a decision in a reasonable time; 

bankruptcy cases; corporate cases; cases on protection of rights and interests of 

groups of people, cases tried using simplified proceedings; cases tried by way of 

writ proceedings; cases on challenging the decisions of arbitration courts; and 

cases on issuing writs of execution. 

Arbitration Courts also control the execution of the decisions of foreign courts. 

Arbitration Courts may try all cases on recognizing and executing decisions of 

foreign courts and foreign arbitration awards, if the case arises from the exercise 

of business and economic activities.
11

 

The Arbitration Courts are structured as a four-tier system, with all cases 

under their jurisdiction being first tried in an Arbitration Court of first instance 

covering a geographical territory. Exceptions to this standard are cases referred to 

the jurisdiction of the Supreme Court of the Russian Federation, to the Court for 

Intellectual Rights, and to the Federal Court of Cassation Appeals.
12

 

The first tier consists of 81 Arbitration Courts of first instance covering republics, 

territories, regions, cities of federal importance, autonomous regions, and 

autonomous areas within the 81 districts of the Russian Federation.
13

 The second 

tier is composed of the Court of Appeals. Appeals of decisions of the Arbitration 

Court of first instance are directed to the same court of jurisdiction as the Arbitration 

Court of first instance, but will be considered by a different judge or panel of judges 

in the Court of Appeals. 

The third tier consists of a circuit of 10 Federal Courts of Cassation Appeals, each 

of which covers a broad territory. These courts hear the appeals in cassation of 

the lower Arbitration Courts’ first instance and the Court of Appeals. Federal 

Courts of Cassation Appeals also consider, as a court of first instance, applications 

for awarding compensation for the violation of a party’s right to proceedings 

at law within a reasonable time or violation of the right to the execution of a 

judicial act within a reasonable time.
14

 

For 22 years, the Supreme Arbitration Court was the fourth and supreme tier in 

the Russian Court system. On 6 February 2014, the Supreme Arbitration Court 

and the Supreme Court were liquidated and their powers were vested to the new 

Supreme Court. There was a six-month transition period during which the 

Supreme Arbitration Court was wound down and its powers transitioned to the 

                                                           
11 Arbitration Procedural Code of the Russian Federation, article 32. 

12 Arbitration Procedural Code of the Russian Federation, article 34. 

13 http://www.arbitr.ru/as/assys/struct/. 

14 Federal Constitutional Law on Arbitration Courts in the Russian Federation, article 24. 

http://www.arbitr.ru/as/assys/struct/
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Supreme Court.
15

 The new Supreme Court is the legal successor of the Supreme 

Arbitration Court and the former Supreme Court.
16

 

As of 6 August 2014, the fourth tier of the Arbitration Court system is the Supreme 

Court of the Russian Federation. The Supreme Court is the overseer of all Russian 

courts (general jurisdiction courts, arbitration courts, and military courts) and 

considers economic disputes, criminal, administrative, and other cases (including 

labor, housing, land, ecological, and other disputes) that are under the jurisdiction 

of general jurisdiction courts, Arbitrazh courts, and military courts. Within the 

Supreme Court, seven judicial boards were created to hear the cases based on 

subject matter: 

 Board for appeals; 

 Board for administrative cases; 

 Board for civil cases; 

 Board for criminal cases; 

 Board for economic disputes; 

 Board for military cases; and 

 Disciplinary board.
17

 

The Supreme Court of the Russian Federation also acts as a court of first instance 

in the settlement of economic disputes between the Federal State power bodies 

and the State power bodies of the constituent entities of the Russian Federation; 

and between the supreme State power bodies of the constituent entities of the 

Russian Federation.
18

 

In an Arbitration Court of first instance, cases can be considered either personally 

or collectively. Cases are tried by a single judge, unless collective consideration 

is permitted, whereupon the case will be judged by a panel of three judges or of 

a judge and two arbitration assessors.
19

 

Cases that can be tried collectively include cases on disputing normative legal acts 

and cases within the scope of jurisdiction of the Court for Intellectual Rights.
20

 

                                                           
15 Federal Constitutional Law Number 3 -FKZ of 5 February 2014 “On the Russian Supreme 

Court”. 

16 Federal Constitutional Law Number 3, FKZ of 5 February 2014 “On the Russian Supreme 

Court”, article 25.5. 

17 Federal Constitutional Law on the Supreme Court of the Russian Federation, article 3. 

18 Federal Constitutional Law on the Supreme Court of the Russian Federation, article 2.5. 

19 Arbitration Procedural Code of the Russian Federation, article 17. 

20 Arbitration Procedural Code of the Russian Federation, article 17. Although cases 

judged with the inclusion of arbitration assessors are allowed, this rarely occurs. The 

Arbitration Code, article 17, states that a panel consisting of a judge and two arbitration 

assessors will consider cases arising from economic disputes or civil and other legal 
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Collective consideration of cases generally occurs by a panel of three judges. If 

this is the case, one of the judges will preside over the court session.
21

 

Courts Having Jurisdiction over Specific Types of Cases 

The Court for Intellectual Rights is a new specialized court that was created within 

the Arbitration Courts system. This court began to try cases on 3 July 2013.
22

 The 

court has jurisdiction as an Arbitration Court of first instance and cassation instance 

over intellectual property cases.
23

  

Intellectual property laws and proceedings are dictated by Part IV of the Civil 

Code of the Russian Federation (the “Code”) and is relied upon by the court 

accordingly. Part IV of the Code encompasses laws with regard to intellectual 

property, including copyright, patents, trademarks, and trade secrets. 

The court has jurisdiction over cases disputing the regulatory legal acts of federal 

executive bodies concerning a plaintiff’s rights and interests in the legal 

protection of the results of their intellectual activities, in particular in regards to 

patent rights, design, manufacturing secrets, goods, services, and to the use of the 

results. In addition, its jurisdiction covers cases on disputes concerning the provision 

or termination of legal protection of the results of such intellectual activities and 

the individualization means of goods and services.
24

 

In particular, this covers cases on disputing non-normative legal acts, decisions 

and actions of the federal executive bodies in charge of intellectual property, and 

the federal executive bodies authorized to consider patent applications; on disputing 

decisions of the federal antimonopoly agency that declare as unfair competition 

actions connected to exclusive rights; on determining patent holders; on declaring 

patents invalid, and legal protection of trademarks; and on the pre-schedule 

termination of trademarks as a result of non-use.
25

 

A particularly unique feature of the Court for Intellectual Rights is that court 

decisions come into legal force immediately once the decision has been made.
26

 

Furthermore, court decisions can be appealed to the Court of Appeals, but an 

appeal in cassation may be filed in the Presidium of the Court for Intellectual 

Property Rights, and later appealed to the Presidium of the Supreme Court. This 

process relates to infringement cases. For invalidation cases, the scenario is 

slightly different in the early stages. 

                                                                                                                                  
relations, if any of the parties file a petition requesting the case to be tried with the 

participation of arbitration assessors. 

21 Arbitration Procedural Code of the Russian Federation, article 17. 

22 Federal Law Number 422-FZ of 8 December 2011. 

23 Federal Constitutional Law on Arbitration Courts in the Russian Federation, article 43.2. 

24 Federal Constitutional Law on Arbitration Courts in the Russian Federation, article 43.4. 

25 Arbitration Procedural Code of the Russian Federation, article 34. 

26 Arbitration Procedural Code of the Russian Federation, article 180. 



RUSSIAN FEDERATION RUS-7 

 

(Release 7 – 2018) 

Territorial Jurisdiction 

As a general rule, claims are filed in an Arbitration Court of first instance at the 

location or place of residence of the defendant.
27

 If the defendant’s location is 

unknown, the claim may be filed at the location of the defendant’s property or at 

their last known place of residence in the Russian Federation.
28

 

Similarly, if the claim is against a foreign person or someone located on a foreign 

territory, the claim may be filed at the court in the territory of the defendant’s 

property within the Russian Federation.
29

 When a claim is brought against multiple 

defendants located on different territories of the Russian Federation, the plaintiff 

has the option of choosing the Arbitration Court of the location of any of the 

defendants.
30

 

When an action arises from a contract dispute, the claim may be filed at the 

place of execution of the contract, but only if the location was indicated in the 

contract.
31

 Furthermore, actions against legal entities following from the actions 

of branches or representative offices may be filed at the location of the legal 

entity or the branch or representative office.
32

 While the general rule is to file a 

claim at the place of residence of the defendant, there also are alternative ways 

to determine jurisdiction, based on the different subject matters of the claim. In 

situations when there is more than one Arbitration Court where the plaintiff can 

file a claim, the plaintiff has the power to choose at which court to file the claim.
33

 

There are exceptions to these general rules and certain claims are subject to 

exclusive jurisdiction of a court. Actions for the right to immovable property must 

be filed with the Arbitration Court of first instance at the location of the property.
34

 

Furthermore, claims to the rights of sea and air vessels must be filed with an 

Arbitration Court at the place of the state registration of these items.
35

 Additionally, 

applications for declaring bankruptcy are filed at the court in the location of the 

debtor.
36

 

In a similar fashion, an application for recognizing and executing decisions of 

foreign courts and foreign arbitration awards must be filed by the party in whose 

favor the court decision was made.
37

 The claim must be filed in an Arbitration 

Court at the place of residence of the debtor or, if such location is unknown, the 

location of the debtor’s property.
38

 Jurisdiction is not always absolute in cases, 

                                                           
27 Arbitration Procedural Code of the Russian Federation, article 35. 

28 Arbitration Procedural Code of the Russian Federation, article 36. 

29 Arbitration Procedural Code of the Russian Federation, article 36. 

30 Arbitration Procedural Code of the Russian Federation, article 36. 

31 Arbitration Procedural Code of the Russian Federation, article 36. 

32 Arbitration Procedural Code of the Russian Federation, article 36. 

33 Arbitration Procedural Code of the Russian Federation, article 36. 

34 Arbitration Procedural Code of the Russian Federation, article 38. 

35 Arbitration Procedural Code of the Russian Federation, article 38. 

36 Arbitration Procedural Code of the Russian Federation, article 38. 

37 Arbitration Procedural Code of the Russian Federation, article 38. 

38 Arbitration Procedural Code of the Russian Federation, article 38. 
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and it can be transferred for consideration by another Arbitration Court of the 

same level for a variety of reasons, such as: when a defendant whose location 

was not known before commencement of a claim files a petition to transfer the 

case to their actual location; when both parties file a petition to try the case at 

the location of the evidence; or when the case was tried in the wrong jurisdiction.
39

 

In addition, jurisdiction may be changed by an agreement of the parties if such 

an agreement is made prior to an Arbitration Court taking over the claim.
40

 

Ascertaining Applicable Law 

In Russia, court judgments are not officially considered to be sources of law as 

they are in common law states, and the court decisions reached are not considered 

to be binding precedents for future cases. However, these judgments are not 

completely irrelevant in ascertaining the law. 

There is no rule stating that judicial precedent is not a source of law.
41

 Whether 

judges may refer to judicial precedent is ambiguous and open to interpretation. As 

a result, lower court judges will often reference earlier rulings of the Constitutional 

Court and the Supreme Arbitration Court decisions in their decisions.
42

 

The Supreme Arbitration Court of the Russian Federation summarized its decisions 

and compiled normative lower court practices, and issued “guiding explanations” 

in the forms of written judgments, books, or via the Internet.
43

 These compiled 

explanations, which are called plenums, are considered to be an Arbitration Court 

guide to the court practices of the Supreme Arbitration Court. These explanations 

are used as interpretive recommendations and guidelines for lawyers, advocates 

and, sometimes, judges in lower courts.
44

 

Despite the winding down of the Supreme Arbitration Court and the former 

Supreme Court, the pronouncements of the Supreme Arbitration Court remain in 

force and arbitration courts must follow them when considering cases, unless 

there are respective decisions made by the new Supreme Court on the same 

                                                           
39 Arbitration Procedural Code of the Russian Federation, article 39. 

40 Arbitration Procedural Code of the Russian Federation, article 37. 

41 Maleshin, Russian Civil Procedure: An Exceptional Mix. Civil Procedure Review, volume 

1, number 1: 100-117, March/June 2010, at p 10. See http://www.civilprocedurereview.com/ 

busca/baixa_arquivo.php?id=8&embedded=true. 

42 Maleshin, Russian Civil Procedure: An Exceptional Mix. Civil Procedure Review, volume 1, 

number 1: 100-117, March/June 2010, at p 10. See http://www.civilprocedurereview.com/ 

busca/baixa_arquivo.php?id=8&embedded=true. 

43 Maleshin, Russian Civil Procedure: An Exceptional Mix. Civil Procedure Review, volume 1, 

number 1: 100-117, March/June 2010, at p 11. See http://www.civilprocedurereview.com/ 

busca/baixa_arquivo.php?id=8&embedded=true. 

44 Maleshin, Russian Civil Procedure: An Exceptional Mix. Civil Procedure Review, volume 1, 

number 1: 100-117, March/June 2010, at p 11. See http://www.civilprocedurereview.com/ 

busca/baixa_arquivo.php?id=8&embedded=true. 
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matter.
45

 Rules of procedure in Arbitration Courts are determined by the 

Constitution of the Russian Federation, the Federal Constitutional Law on the 

Judicial System of the Russian Federation and the Federal Constitutional Law 

on Arbitration Courts of the Russian Federation, the Arbitration Procedural 

Code of the Russian Federation, and other federal laws.
46

 

Arbitration Courts also will try cases on the basis of normative legal acts of the 

President of the Russian Federation and the Government of the Russian 

Federation, and of other federal executive bodies and of local self-government 

bodies. Additionally, customs of business intercourse may be applied by an 

Arbitration Court in certain instances provided for by federal laws.
47

 

Arbitration Courts also will apply rules of international treaties and rules of 

foreign law in certain cases that call for it. In cases where an international treaty 

or bilateral agreement, to which the Russian Federation is a signatory, establishes 

rules of procedure other than those stipulated by legislation, the rules of the 

international treaty or bilateral agreement must apply.
48

 

If an international treaty applies, the Arbitration Court will apply norms of foreign 

law in compliance with the treaty.
49

 When applying rules of foreign law, the 

court will utilize these rules in compliance with their official interpretation and 

practice in the foreign states. 

If additional clarification is necessary for establishing the contents of the rules of 

foreign law, a court may request assistance from the Ministry of Justice of the 

Russian Federation, other competent state authorities or organizations in the 

Russian Federation, or other experts abroad.
50

 In this way, parties to the claim 

may submit documents confirming the contents of the rules of foreign law and 

how they are referred to substantiate their claims or objections to assist the court 

in establishing the contents of these norms.
51

 

However, application of foreign laws by an Arbitration Court is not guaranteed. 

If the contents of the foreign law are not established by the parties within a 

reasonable time, the Arbitration Court will then apply only Russian law.
52

 

                                                           
45 Arbitration Procedural Code of the Russian Federation, article 170.3. 

46 Arbitration Procedural Code of the Russian Federation, article 3. 

47 Arbitration Procedural Code of the Russian Federation, article 13. 

48 Arbitration Procedural Code of the Russian Federation, article 3. 

49 Arbitration Procedural Code of the Russian Federation, article 13. 

50 Arbitration Procedural Code of the Russian Federation, article 14. 

51 Arbitration Procedural Code of the Russian Federation, article 14. 

52 Arbitration Procedural Code of the Russian Federation, article 14. 
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Commencing Action 

Legal Standing to Sue 

In General 

In order to be a plaintiff, the party must be an organization or a citizen. The party 

must file a claim seeking protection of their rights and legitimate interests.
53

 As 

noted earlier, this definition includes any foreign persons or organizations, and 

they retain these same rights to sue and be sued in a Russian court. 

When multiple parties have legitimate interests in a dispute, a claim may be filed 

jointly by several plaintiffs or against several defendants in a joinder of parties.
54

 

Joinder of parties is allowed when the subject matter of the dispute is common 

rights or duties, the claims have the same ground, or the subjects of the dispute are 

the same.
55

 Plaintiffs and defendants must act independently in court proceedings 

but, in the case of a joinder of parties, the parties have the option of entrusting 

one or a few participants with the proceedings of the case.
56

 

Furthermore, additional claimants may join the claim prior to the final judicial 

decision of the Arbitration Court of the first instance as co-claimants.
57

 If a co-

defendant is brought into a case, the case must be tried anew from the beginning, 

in order to ensure fair trial.
58

 Defendants also may be replaced or added to a claim 

if, during the preparation of a case for proceedings, it is found that the claim has 

been filed against a person who is not punishable under the claim.
59

 

Statute of Limitations 

The general statute of limitations is three years as of the date when a party 

became aware or should have become aware of the violation of rights.
60

 In the 

case of ongoing infringement in an intellectual property case, a plaintiff can only 

claim damages up to three years back from the date of institution of the action. 

A missed term for filing a claim within the limitation period may be reinstated 

by a court, but only for good reason. 

Obligatory Pre-Trial Proceedings 

With effect from 1 June 2016, the Arbitration Procedure Code prescribes an 

obligatory pre-trial procedure. An action may only be filed in the arbitration 

                                                           
53 Arbitration Procedural Code of the Russian Federation, articles 44 and 45. 

54 Arbitration Procedural Code of the Russian Federation, article 46. 

55 Arbitration Procedural Code of the Russian Federation, article 46. 

56 Arbitration Procedural Code of the Russian Federation, article 46. 

57 Arbitration Procedural Code of the Russian Federation, article 46. 

58 Arbitration Procedural Code of the Russian Federation, article 46. 

59 Arbitration Procedural Code of the Russian Federation, article 47. 

60 Legal acts and governmental agencies’ decisions or actions may be appealed to a court 

within three months as of the date on which a party became aware of the violation of his 

rights. 



RUSSIAN FEDERATION RUS-11 

 

(Release 7 – 2018) 

court upon the expiration of a 30-day period from the date of sending a demand 

letter. The exceptions to this requirement are the following: 

 Cases on establishing facts of legal importance; 

 Cases on awarding compensation for violation of the right to proceedings in a 

reasonable time or the right to execution of a decision in a reasonable time; 

 Bankruptcy cases; 

 Corporate cases; 

 Cases on protection of rights and interests of groups of people; 

 Non-use cancellations cases; 

 Cases on challenging the decisions of referees’ courts; and 

 Intellectual property cancellation and revocation cases in the Chamber for Patent 

Disputes.
61

 

One of the grounds for retuning a claim is non-compliance with the requirement 

of an obligatory pre-trial proceeding.
62

 

Complaint 

The claim commences when a statement of claim is filed in an Arbitration Court 

of first instance. The statement must be in writing and be signed by the plaintiff 

or his representative.
63

 An alternative option is for the plaintiff to file a statement 

of claim by filling out the claim form through the Internet and signing with qualified 

electronic signature.
64

 

The statement of claim must include the name of the court, the details of the 

plaintiff, the details of the defendant, the subject matter of the claim itself with due 

reference made to laws and other normative legal acts the plaintiff will depend 

upon, the circumstances serving as a basis for the claim, the amount of the claim, 

the calculation of a recoverable or disputable sum of money, other documents 

relevant to the claim and pre-trial procedure, and an indication of the data 

necessary for the timely consideration of a case, such as petitions for obtaining 

evidence from the defendant.
65

 All documents executed must be notarized, 

apostilled or legalized, and translated into Russian. 

When calculating the amount of a claim, the cost will be determined by the plaintiff 

based on the requested compensation and the state duty.
66

 Depending on the basis 

of the claim, the amount varies. In disputes for the recovery of monetary assets, it 

                                                           
61 Arbitration Procedural Code of the Russian Federation, article 4. 

62 Arbitration Procedural Code of the Russian Federation, article 129. 

63 Arbitration Procedural Code of the Russian Federation, article 125. 

64 Arbitration Procedural Code of the Russian Federation, article 125. 

65 Arbitration Procedural Code of the Russian Federation, article 125. 

66 Arbitration Procedural Code of the Russian Federation, article 103. 
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is the amount of money to be recovered, while for disputes over land it is the 

value of the property.
67

 

Included in the quantum is the amount of forfeit (fine or penalty) and interest.
68

 

When there are several independent claims contained within one claim, the quantum 

will be determined by the aggregate amount of all the claims.
69

 The claimant is 

required to send to the other parties participating in the case, by certified mail, a 

notice of serving it, the statement of claim, and any additional attached documents.
70

 

These additional relevant documents include: 

 A notice of service of other documents; 

 A document confirming the plaintiff’s payment of the required state duty for 

filing a claim by the established procedure and the amount; 

 Documents confirming the circumstances of the claim; 

 Documents confirming compliance with complaint proceedings requirements 

or other pre-trial proceedings; 

 A copy of the plaintiff’s certificate of state registration as a legal entity or 

individual businessperson; 

 A letter of authority, such as power of attorney confirming the power to sign a 

statement of claim as a representative of the plaintiff; 

 A copy of a ruling of an arbitration court for preliminary injunction against 

the defendant securing property interest prior to filing a claim; and 

 A draft agreement where a demand is advanced to compel the making of the 

agreement.
71

 

In cases involving intellectual property rights, these additional documents also 

include certified copies of the trade mark certificates or the patents on which the 

claim is based. When filing these documents with the statement of claim, they 

may be submitted in electronic form.
72

 

Whether or not an Arbitration Court will be seized with a statement of claim will 

be determined by a single judge within a five-day term as of the date of receiving 

the statement of claim by the Court.
73

  

The court rejects the statement of claim for its consideration based on the following 

grounds: 

                                                           
67 Arbitration Procedural Code of the Russian Federation, article 103. 

68 Arbitration Procedural Code of the Russian Federation, article 103. 

69 Arbitration Procedural Code of the Russian Federation, article 103. 

70 Arbitration Procedural Code of the Russian Federation, article 125. 

71 Arbitration Procedural Code of the Russian Federation, article 126. 

72 Arbitration Procedural Code of the Russian Federation, article 126. 

73 Arbitration Procedural Code of the Russian Federation, article 127. 
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 The claim is not subject to consideration in arbitration court; 

 There is an effective judicial decision adopted in respect of a dispute between 

the same persons, in respect of the same subject and on the same grounds; and 

 there is a decision of an arbitral tribunal that has become binding for the parties 

and has been adopted in respect of the dispute between the same parties, on the 

same subject and on the same grounds. 

The rejection of a statement of claim impedes repeated filing with court against 

the same respondent, in respect of the same subject and on the same grounds.
74

 

Upon submission of a claim, the court first examines whether the claim is in 

compliance with the formal requirements provided under Russian law. If the 

claim complies with the appropriate formalities, the court starts the proceedings 

and schedules preliminary hearings. 

If, in the course of considering whether to accept a statement of claim, the 

Arbitration Court discovers that the claim has been filed in violation of relevant 

legal provisions, the court will issue a ruling to shelve the statement of claim.
75

 

The court will indicate the grounds for the shelving of the claim to the plaintiff 

and the time period in which the plaintiff must eliminate the circumstances that 

led to the shelving of the claim.
76

 The plaintiff has until the end of such time 

period to edit the claim to remove the defects, or else the claim will be returned 

and the action will not proceed. 

An Arbitration Court will return a claim if it determines that the case has been 

filed in the wrong jurisdiction, if the plaintiff requests that the claim be returned 

before a ruling can be reached, if the plaintiff’s request to pay the required state 

duty in installments or for a reduced amount is rejected, or in circumstances which 

have served as a ground for shelving the statement of claim which have not been 

eliminated within the time limit established by a ruling of the court.
77

 

With the aim of efficient justice in mind, the claimant is entitled to combine several 

claims in one application if the claims are connected in their origin or if the 

evidence presented is connected.
78

 The Arbitration Court also may take this step 

if it determines that several cases are similar in regards to the same participants, 

grounds, or evidence.
79

 Such activities are only allowed before the adoption of a 

judicial decision terminating the consideration of a case.
80

 

                                                           
74 Arbitration Procedural Code of the Russian Federation, article 127.1. 

75 Arbitration Procedural Code of the Russian Federation, article 128. 

76 Arbitration Procedural Code of the Russian Federation, article 128. 

77 Arbitration Procedural Code of the Russian Federation, article 129. 

78 Arbitration Procedural Code of the Russian Federation, article 130. 

79 Arbitration Procedural Code of the Russian Federation, article 130. 

80 Arbitration Procedural Code of the Russian Federation, article 130. 
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Other Pleadings 

As with most civil law systems, the practice of exchanging pleadings is prevalent 

in the Russian civil system. The defendant also has the opportunity to forward or 

present to the court and to other parties a Statement of Defense (“response”) to 

the claim, citing objections to the claims made against him in respect to each 

argument contained in the statement of claim.
81

 

The plaintiff is to have stated his argument in the statement of claim that was filed 

at the beginning of the case. Similarly, the defendant’s response to the statement of 

claim can be presented by filling out the form on the official court website, an 

option in which all additional documents may be submitted electronically.
82

 A 

response must be signed by the defendant or by a legal representative, provided 

that proof of the authority to sign the response is provided, such as the power of 

attorney.
83

 This response will be sent by certified mail with delivery confirmation 

to the other parties in the case, allowing them to become familiar with the response 

before the court sessions begin.
84

 

If, at the time fixed by the court for the preliminary hearing, the defendant has 

not elected to file a response, the claim may be considered by the court on the basis 

of the statement of claim alone. If it is not possible to try the case without a 

response, a new time period will be designated by the court. The court will then 

request a response from the defendant. The court may charge court costs to the 

account of the defendant for rescheduling the trial, regardless of the outcome of 

the case.
85

 

Although, formally, the parties should know the basis for one another’s arguments 

ahead of the trial at the Arbitration Court of first instance, this practice is not 

always observed. While the defendant has the option to exchange pleadings with 

the plaintiff, they are not required to send a response. The defendant may choose 

to do this for a few reasons, for example, a defendant may have no further evidence 

to dispute. Furthermore, the burden of proof to prove the claim is on the plaintiff. 

The defendant can elect not to send a response if it does not believe that the plaintiff 

will be able to prove its claim. Additionally, the defendant may choose to deliver a 

response, but the party will do it three days before the trial through certified mail. 

Certified mail often takes four to five days to reach a party. As a result, the 

defendant will have a certificate of receipt that the response was sent in the mail, 

but the mail will not arrive at the opposing party until after the trial. 

The defendant also has the option to file a counterclaim against the plaintiff.
86

 

This counterclaim
87

 will be considered jointly with the initial claim and the 
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82 Arbitration Procedural Code of the Russian Federation, article 131. 

83 Arbitration Procedural Code of the Russian Federation, article 131. 

84 Arbitration Procedural Code of the Russian Federation, article 131. 

85 Arbitration Procedural Code of the Russian Federation, article 131. 

86 Arbitration Procedural Code of the Russian Federation, article 132. 
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counterclaim will need to be filed prior to the adoption of a judicial decision 

terminating the consideration of the initial case on its merits by an Arbitration 

Court of the first instance.
88

 A counterclaim is filed according to the same 

requirements for filing the statement of claim.
89

 

The court will accept a counterclaim if it is directed to offsetting a claim, if 

satisfaction of the counterclaim will exclude whole or part of the initial claim, 

or if the relation between the counterclaim and the initial claim is such that their 

dual consideration will lead to a faster and more accurate assessment of the 

case.
90

 If a counterclaim is accepted by the court, the case will be tried anew.
91

 

Furthermore, a plaintiff can change the cause or subject of the claim, including 

increasing or decreasing the number of claims, at any point in the proceedings 

prior to a judicial decision terminating the consideration of the case.
92

 In addition, 

both the plaintiff and the defendant can refuse the claim in whole or in part 

before a judicial act is adopted or terminate the case completely by making an 

amicable agreement outside of the court.
93

 

Obtaining Information Prior to Trial 

Document Production 

Prior to a hearing on the merits, the parties must briefly state their positions and 

submit evidence in support of their arguments at the preliminary hearings. At this 

time, the parties will exchange and disclose the documents and the circumstances 

that they rely upon as the grounds for the claims and objections. This includes the 

legal promises each intends to respectively rely upon. Each party then has the 

opportunity to analyze and elaborate on the other’s evidence. 

However, the parties have no duty of disclosure. Moreover, there is no discovery 

stage in the proceedings. Instead, document production mostly occurs between 

the information the plaintiff includes in the statement of claim and the information 

the defendant includes with its response. In the event that the court finds the 

case is ready for trial, it will schedule the hearing on the merits (the trial in the 

court of first instance). 

At trial, parties to a case are permitted to refer to those circumstances and 

documents that other parties in the case have provided beforehand.
94

 The burden 

of proof will be on each party to prove the circumstances that he/she refers to as 

                                                                                                                                  
87 The filing of a counterclaim by the defendant is very rare in intellectual property cases. 

88 Arbitration Procedural Code of the Russian Federation, article 132. 

89 Arbitration Procedural Code of the Russian Federation, article 132. 

90 Arbitration Procedural Code of the Russian Federation, article 132. 

91 Arbitration Procedural Code of the Russian Federation, article 132. 

92 Arbitration Procedural Code of the Russian Federation, article 49. 

93 Arbitration Procedural Code of the Russian Federation, article 49. 

94 Arbitration Procedural Code of the Russian Federation, article 65. 
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the grounds for his claims or objection.
95

 In practice, this burden particularly 

falls on the plaintiff to prove their claim. If necessary, the Arbitration Court may 

request additional evidence for clarifying the circumstances.
96

 In addition to the 

documents provided in the preliminary hearings, new evidence may be introduced 

at any point during the proceedings and trial in the Arbitration Court of first 

instance. 

If one party wants the other party to provide certain evidence that they know to 

be in existence, parties have the right to file a petition to the Arbitration Court to 

demand production of evidence held by another person.
97

 The petition should 

indicate the type of evidence, how the evidence is beneficial to circumstances of 

the case, the reasons why the evidence is not obtainable by the party without a 

court petition, and the evidence location.
98

 

If no alternative time period is established, the person from whom presentation 

of evidence is being demanded will have five days to notify the court of the 

evidence.
99

 While formally a petition for evidence is allowed, the likelihood of 

the court approving the petition for evidence is very limited. The Arbitration Court 

tends to consider a petition to provide evidence as violating the principle of equal 

treatment of the parties because it allows one party to have an advantage over the 

other party. 

Court-Appointed Experts 

In Russia, experts are not retained by parties to clarify evidence, but rather are 

neutrally appointed by the Arbitration Court when they deem expert examination 

necessary to assist the court to clarify the matters of a court proceeding.
100

 This 

often occurs if the court does not have technical knowledge of the case, such as 

in intellectual property cases, but the use of court-appointed expertise is not so 

common in other cases. 

Experts are persons having special knowledge with regards to matters concerning 

the case under consideration. They are appointed by the court with a mandate to 

issue an expert opinion on the proceedings.
101

 Court-appointed expert written 

testimony is considered to be the strongest form of evidence in a trial. It is 

probably for this reason that court-appointed experts are the only participants in 

a case other than the parties themselves who can be interviewed or cross-examined. 

Generally, expert examinations are conducted by state court experts under the 

instruction of a state court expert institution or by other experts having special 
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96 Arbitration Procedural Code of the Russian Federation, article 66. 

97 Arbitration Procedural Code of the Russian Federation, article 66. 
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knowledge relevant to the case.
102

 In such scenarios, several experts may 

occasionally be entrusted with conducting an expert examination.
103

 Typically, 

the court will only appoint one expert. 

In extremely technical cases, such as intellectual property cases, experts may be 

appointed from private institutions. In such highly technical cases, the parties 

may even recommend their own experts to the court.
104

 When deciding between 

two recommended experts, the court will usually select the expert with the 

strongest technical credentials and resume. Expert examination by at least two 

experts of the same specialty is described as a commission of experts.
105

 If the 

expert opinions coincide, one single expert opinion will be drawn up; however, if 

there are differences of opinions, separate opinions will be given.
106

 

Occasionally, complex expert examinations will be conducted by at least two 

experts of different specialties, and each expert will be responsible for the part 

of the opinion containing his/her examination.
107

 The opinion of an expert will 

be examined along with the evidence of a case, and an expert may be summoned 

to provide explanations or to answer additional questions, though oral testimony 

during trials is rare.
108

 

Interim Protection of Assets Pending Trial 

An Arbitration Court may grant preliminary injunctions against a defendant, 

aimed at securing a claim or property interest for the plaintiff. These security 

measures may include arresting monetary assets or other property possessed by 

the defendant, forbidding the defendant to commit certain actions concerning the 

subject of the dispute, placing on the defendant the duty of preventing damage to 

disputable property, transferring of disputable property to the claimant or other 

person, suspending recovery, or suspending
109

 the sale of property.
110

 

Arbitration Courts will typically only grant preliminary injunctions if the condition 

of the dispute is something measurable, in particular in monetary value. If an 

application for a preliminary injunction is filed with the Arbitration Court before 

an action has commenced, the statement of claim must be filed with the 

                                                           
102 Arbitration Procedural Code of the Russian Federation, article 83. 

103 Arbitration Procedural Code of the Russian Federation, article 83. 

104 In intellectual property cases, due to the difficult nature of the cases, it is common for 

the court to work with experts recommended by the parties. 

105 Arbitration Procedural Code of the Russian Federation, article 84. 

106 Arbitration Procedural Code of the Russian Federation, article 84. 

107 Arbitration Procedural Code of the Russian Federation, article 85. 

108 Arbitration Procedural Code of the Russian Federation, article 86. 

109 Arbitration Procedural Code of the Russian Federation, article 91. 

110 In intellectual property cases, preliminary injunctions may include the seizure of 

counterfeit goods held by the accused infringer, or the prohibition of continued 
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seldom grant preliminary injunctions in intellectual property cases. 
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Arbitration Court of first instance within 15 days of the granting of the 

preliminary injunction.
111

 Failure to file the statement of claim within this term 

will result in the termination of the preliminary injunction. 

The Arbitration Court may grant preliminary injunctions at any stage of arbitration 

proceedings and has the ability to grant several different measures simultaneously.
112

 

Furthermore, the security measures utilized can be changed and replaced by 

other security measure options, such as replacing the transfer of property with the 

seizure of monetary funds.
113

 However, the preliminary injunction must be 

proportional to the demands made.
114

  

Oftentimes, if the Arbitration Court grants a preliminary injunction, the plaintiff 

will be required to post a bond or deposit. Additionally, the defendant can respond 

to the enactment of the preliminary injunction with security measures of his/her 

own, by counter-securing the claim.
115

 The defendant can do this by demanding the 

person securing the claim to also secure the reimbursement of the defendant’s 

possible losses by creating a deposit account with monetary assets in an amount 

determined by the court.
116

 

This creates a form of financial guarantee for the defendant. The court determines 

the amount of the deposit or other financial guarantee, and the amount secured 

cannot be less than half the amount of the claim being secured by the plaintiff.
117

 

Regarding domain name disputes, the Presidium of the Court for Intellectual 

Property recently stated that preliminary injunctions are aimed to prevent causing 

damage to the claimant and to preserve the status quo between the parties to a 

dispute. The Presidium of the Court for Intellectual Property recommended to 

the lower arbitration courts that they consider a prohibition to a domain name 

owner to commit any acts with the domain name, including sale, transfer, refusal, 

as well as the prohibition to the registrar to unregister the domain name and 

conduct the transfer of the domain name from one owner to another as serving 

the purposes of preserving the status quo.
118

 In cases when a preliminary injunction 

is granted, the right to transfer the domain name will be blocked within one business 

day.
119

 

                                                           
111 Arbitration Procedural Code of the Russian Federation, article 99. 

112 Arbitration Procedural Code of the Russian Federation, articles 90 and 91. 

113 Arbitration Procedural Code of the Russian Federation, article 95. 

114 Arbitration Procedural Code of the Russian Federation, article 91. 

115 A defendant’s petition to counter-secure a claim is common in other commercial disputes, 

but not in intellectual property cases. 

116 Arbitration Procedural Code of the Russian Federation, article 94. 

117 Arbitration Procedural Code of the Russian Federation, article 94. 

118 Decree of Presidium of Intellectual Property Court of 15 October 2013, No. SP-23/3, 

article 2. 
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Summary Judgments and Hearings 

In General 

In the Russian system of civil procedure, the concept of summary judgment does 

not apply. Due to the nature of the Russian court system, most decisions are already 

rendered by a single judge in a relatively summary judgment fashion. 

Cases are tried by a single judge, unless collective consideration is permitted, 

whereupon the case will be judged by a panel of three judges or of a judge and two 

arbitration assessors.
120

 Cases that can be tried collectively include cases on 

disputing normative legal acts and cases within the scope of jurisdiction of the 

Court for Intellectual Property.
121

 Collective consideration of cases generally 

occurs by a panel of three judges. If this is the case, one of the judges will preside 

over the court session.
122

  

Hearing 

In Russia, there is no civil jury to prepare for a hearing. Most cases are determined 

by one judge, or possibly a panel of three or more judges. After a claim has been 

accepted for consideration by an Arbitration Court of first instance, a preliminary 

hearing will be set. 

This is generally a very short matter where the judge will determine whether or 

not a case is ready for a hearing on the merits (trial). If the judge determines at the 

preliminary hearing that a case is not ready for a hearing on the merits, they will 

terminate the court proceedings. 

Setting Case for Hearing 

The issuing of the plaintiff’s statement of claim and the defendant’s response to 

the statement of claim are the most important means for determining the subject 

matter of the dispute in question. Both parties lay out their claims, their positions 

on the dispute, disclose their evidence and supporting materials, and file any 

motions they have with the court in preparation for the hearing on the merits. 

Scope and Order of Hearing 

A hearing on the merits begins with the resolution of preliminary motions and 

requests. Preliminary motions include requests for change of judge, disqualifying 

                                                           
120 Arbitration Procedural Code of the Russian Federation, article 17. 

121 Arbitration Procedural Code of the Russian Federation, article 17. Although cases 

judged with the inclusion of arbitration assessors are allowed, this rarely occurs. The 

Arbitration Code, article 17, states that a panel consisting of a judge and two arbitration 

assessors will consider cases arising from economic disputes or civil and other legal 

relations, if any of the parties file a petition requesting the case to be tried with the 

participation of arbitration assessors. 

122 Arbitration Procedural Code of the Russian Federation, article 17. 



RUS-20 INTERNATIONAL CIVIL PROCEDURE 

(Release 7 – 2018) 

evidence, and the like. Afterwards, there is an examination of the evidence, which 

is most often in written form but can include oral testimony. 

Later, the two opposing arguments from both parties are heard, followed by closing 

remarks, and an announcement of a determination of the merits of the case is 

made. A decision at the hearing is to be made within one month from the start of 

the trial, assuring a fairly swift turnaround rate. From the filing of the statement 

of claim to a decision by the Arbitration Court of first instance, this pre-trial process 

and trial hearing will take up to three months. 

Submission of Evidence 

Prior to the trial, both parties may disclose the evidence on which they will be 

relying. As a result, prior to the hearing, both parties can already know the 

arguments of the other party and the legal grounds relied upon. Regardless, new 

evidence can be introduced to the court and to the opposing party at any point 

during the trial proceedings. 

Disputes in the Arbitration Court of first instance are tried and resolved based on 

oral and written evidence submitted by the parties. During the process, an 

Arbitration Court is obligated to examine directly all relevant evidence.
123

 Any 

evidence not subjected to examination may not be used as a basis for a subsequent 

judicial act.
124

 

Kinds of Evidence 

In General 

The types of permissible evidence that may be admitted are: written and material 

evidence, explanations of the circumstances of the case by the parties, expert 

opinions, consultations of specialists, testimony of witnesses, sound recordings, 

videotapes, and other documents and materials.
125

 

Documents 

The majority of written documents are admissible as evidence. The only exception 

to this rule is where multiple copies of a single document not identical to one 

another and the original no longer exist.
126

 Any written evidence in a foreign 

language will require properly certified translations in Russian.
127

 

Testimonial Evidence 

In General. While testimonial evidence also includes the testimony by court-

appointed experts, the focus here is on testimonies that do not occur during pre-

                                                           
123 Arbitration Procedural Code of the Russian Federation, article 10. 

124 Arbitration Procedural Code of the Russian Federation, article 10. 

125 Arbitration Procedural Code of the Russian Federation, article 64. 
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127 Arbitration Procedural Code of the Russian Federation, article 75. 



RUSSIAN FEDERATION RUS-21 

 

(Release 7 – 2018) 

trial investigation. Other than of court-appointed experts and the parties themselves, 

cross-examination is not permitted. 

Specialists. The specialist designation is a newly instituted one that only came 

into law recently in December 2011.
128

 A specialist in an Arbitration Court is 

someone who is deemed to have necessary knowledge in a specialty area and 

who provides consultation with respect to the matters concerning an issue.
129

 A 

court may consult a specialist with regards to receiving explanations and 

clarification of the professional opinion of persons having practical knowledge 

of the merits
130

 of the dispute.
131

 

A specialist is different from an expert in that they do not conduct investigations 

prior to the trial. Instead, consultations are given orally on a voluntary and impartial 

basis at the trial, relying on professional knowledge and personal convictions.
132

 

For the most part, so far, this is a position the court has not utilized. 

Witnesses. A person participating in a case may apply to the Arbitration Court 

to summon a witness, but the person will be obligated to indicate what 

circumstances of the case can be confirmed
133

 by the witness.
134

 The witness 

will be expected to report the data known to him orally, or reported orally from a 

written testimony.
135

 

The witness must be able to indicate the source of his data, or as such his data 

will not be deemed testimonial evidence.
136

 Affidavits are not an acceptable form 

of evidence. The use of witnesses is almost non-existent in Russian courts, and 

for the most part their testimony is not widely received as good evidence. 

Party Testimony 

Unusual to most other civil law systems, in Russia, parties may testify in litigation. 

A person participating in a case may provide written or oral forms of his 

explanations concerning the circumstances of the case.
137

 Persons presenting 

                                                           
128 Federal Law Number 422-FZ of 8 December 2011, supplementing Arbitration Procedural 

Code of the Russian Federation, article 55.1. 

129 Arbitration Procedural Code of the Russian Federation, article 55.1. 

130 Arbitration Procedural Code of the Russian Federation, article 87.1. 

131 Specialists are very seldom used by courts because the role is new. Judges in Russia 

are very conservative and do not use this option. 

132 Arbitration Procedural Code of the Russian Federation, article 87.1. 

133 Arbitration Procedural Code of the Russian Federation, article 88. 

134 The use of witnesses in trials is very rare. Courts are reluctant to hear oral evidence 

except in exceptional cases. To petition for a witness of fact, the party will need to 

prove to the court that the evidence of the witness will satisfy something relevant to 

the court. 

135 Arbitration Procedural Code of the Russian Federation, article 88. 

136 Arbitration Procedural Code of the Russian Federation, article 88. 

137 Arbitration Procedural Code of the Russian Federation, article 81. 
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explanations stated in writing will be obligated to answer questions regarding 

the case by other participants and the court.
138

 

Parties may be cross-examined if they testify, but parties are not obligated to 

respond to the cross-examination. There is no formal procedure for cross-

examination in Russia, and the judge is given the discretion to decide what the 

questions are, and are not, relevant to the case. Overall, oral testimony is considered 

to be the weakest form of evidence. 

Trial 

A case will be tried by an Arbitration Court of first instance within a maximum 

time period of three months from the day the court receives a statement of claim, 

followed by a court decision made within one month of the start of the trial.
139

 

Proceedings in an Arbitration Court are carried out in Russian, but those without 

a command of the language are permitted to still engage in court proceedings in 

their native language with the benefit of an interpreter.
140

 

In general, cases in Arbitration Courts are tried in full session.
141

 An exception is 

made to allow cases to be tried in camera when the examination of the evidence 

in an open court may reveal a state secret or other commercial secrets protected 

by law.
142

 

As a general rule, court rulings and other court documents have been available 

only to parties of the dispute.
143

 However, all the decisions are written. According 

to recent developments in Arbitration Court practice, all decisions are published 

on the website http://ras.arbitr.ru and are available to the public. 

Generally, in Arbitration Courts of the first instance, there is only one judge 

presiding over a case, with the exception of the cases that are tried by a panel of 

three judges of the Court for Intellectual Property. In the higher Arbitration Courts, 

however, cases and appeals are usually headed by a panel of three or more judges. 

In certain cases, the addition of arbitration assessors may be requested to assist 

the judge. This occurs when a party petitions the court on the basis of the complexity 

of the case or a need to apply special knowledge in the area of economy, finance, 

and management
144

 to a case.
145

 

                                                           
138 Arbitration Procedural Code of the Russian Federation, article 81. 

139 Arbitration Procedural Code of the Russian Federation, article 152. 

140 Arbitration Procedural Code of the Russian Federation, articles 12 and 57. 

141 Arbitration Procedural Code of the Russian Federation, article 11. 

142 Arbitration Procedural Code of the Russian Federation, article 11. 

143 Under Arbitration Procedural Code, article 11, all judicial decisions are to be announced 
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144 Arbitration Procedural Code of the Russian Federation, article 19. 
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Judgment and Kinds of Relief 

A judgment is reached after resolving a dispute on the merits when the Arbitration 

Court of first instance adopts a decision.
146

 If there is more than one claim being 

disputed in a case, when making a decision the Arbitration Court may choose to 

adopt separate decisions for each of the claims in one case.
147

 

For most typical Arbitration Court cases, distribution of costs in Arbitration Courts 

can be determined in a number of ways. For the most part, costs are recovered 

from the other party by the party in whose favor the judicial act was made.
148

 If 

a claim is only partially granted, the costs are placed on the participants in 

proportion to the amount of the allowed claims.
149

 

In cases where an agreement of the parties regarding the division of costs was 

previously made, the Arbitration Court will follow this agreement.
150

 If a person 

abuses their procedural rights and a party to a claim or other pre-trial procedure 

does not follow court proceedings, the Arbitration Court is entitled to place all costs 

on this party if their actions disrupted the court session and delayed proceedings.
151

 

As an alternative to a court judgment, an amicable agreement may be made between 

parties at any stage of the court proceedings.
152

 Such an agreement must be set 

out in writing, be signed by the parties, and must outline all the details of the case, 

such as the details of the parties (full name, location, and distribution of costs).
153

 

A participant also has the right to apply to an Arbitration Court to award 

compensation for violation of their right to a fair proceeding or their right to 

execution of a judicial act within a reasonable time, if the participant believes 

that a state body or other authority violated their right to proceedings.
154

 In such 

a situation, the person concerned must file an application to the Arbitration 

Court for compensation within six months of the last judicial act.
155

 

                                                                                                                                  
article 19. The party must petition for the consideration of a case with the participation 

of the arbitration assessor’s number less than one month before court procedure begins. 

If one or several arbitration assessors are rejected, or if they fail to appear at the court 

session, the case may be considered by a judge alone if the parties do not object. If any 

party objects, the court will reconvene for a new session. If, similarly, one or more of the 

arbitration assessors is absent, one of the parties may petition to pass a ruling solely on 

the decision of one judge. When arbitration assessors participate in the consideration of 

a case, they enjoy the rights and duties of a judge. However, an arbitration assessor does 

not have the judicial power to be the presiding judge of a court session. 

146 Arbitration Procedural Code of the Russian Federation, article 167. 

147 Arbitration Procedural Code of the Russian Federation, article 167. 

148 Arbitration Procedural Code of the Russian Federation, article 110. 

149 Arbitration Procedural Code of the Russian Federation, article 110. 

150 Arbitration Procedural Code of the Russian Federation, article 110. 

151 Arbitration Procedural Code of the Russian Federation, article 111. 

152 Arbitration Procedural Code of the Russian Federation, article 139. 

153 Arbitration Procedural Code of the Russian Federation, article 140. 

154 Arbitration Procedural Code of the Russian Federation, article 222.1. 

155 Arbitration Procedural Code of the Russian Federation, article 222.1. 
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Post-Trial Motions 

The primary way to challenge a court decision in the Arbitration Court of first 

instance is through an appeal. The higher appellate courts, such as the Court of 

Appeals, the Federal Court of Cassation Appeals, and the Presidium of the Supreme 

Court, all provide opportunities for appeals in subsequent order (see text, below). 

The Arbitration procedural law establishes procedures for appealing decisions 

rendered by the Court for Intellectual Property  appeals to the Presidium of 

the Court for Intellectual Property and appeals to the Supreme Court. In certain 

rare cases where persons are disputing the decisions of reference tribunals and of 

international commercial arbitrage, a person can file an application for the repeal 

of the decisions of the tribunal.
156

 

Arbitration tribunals are very different from Arbitration Courts. Arbitration 

tribunals are a specialized form of system which may try some commercial disputes 

if the parties agree. This system is very rare and seldom used in practice. 

Arbitration tribunals only make decisions on cases if there was a breach of a 

contract agreement and the parties to the contract had stipulated beforehand that 

disputes would be resolved by an Arbitration tribunal.
157

 

Enforcement and Execution of Judgments 

In General 

Judicial acts decided by the Arbitration Court are absolute, have the force of 

law, and are enforceable on the whole territory of Russia.
158

 In general, a decision 

of an Arbitration Court of first instance will enter into legal force within one 

month from the adoption of the act.
159

 If an appeal is filed, the decision will be 

suspended (viz. there is an automatic stay pending appeal) and come into legal 

                                                           
156 Arbitration Procedural Code of the Russian Federation, article 230. 

157 Under the Arbitration Procedural Code, article 230, these Arbitration tribunals reach 
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of the Arbitration Procedural Code, only in the following cases may a decision of a 

reference tribunal be repealed: if the claimant proves that the tribunal agreement is 

invalid under federal law; the party was not duly notified about the appointment and 

proceedings of the tribunal; the decision was adopted on a dispute not within the 

jurisdiction of the tribunal agreement; or the composition or procedure of the tribunal 

does not correspond to parties’ agreements or federal law. The Arbitration Court will 

cancel the decision if it is established that the dispute could not be an object of 

consideration by the tribunal or the decision violated the fundamental principles of 

Russian law. Similarly, decisions in international commercial arbitrage may be repealed if 

found to be in violation of the grounds laid down in the international treaty of the 

Russian Federation and in the federal law on international commercial arbitrage. 

158 Arbitration Procedural Code of the Russian Federation, article 16. 

159 Arbitration Procedural Code of the Russian Federation, article 180. 
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force the day of the decision by the Court of Appeals
160

 but, on further appeals, 

until the appeals decision is ultimately reversed in higher appellate courts, the 

decision will remain in effect (there is no stay pending appeal). 

Exceptions to this include decisions of the Supreme Court, decisions of the 

Court for Intellectual Rights, and decisions on cases on disputing legal normative 

acts, whose acts enter into legal force immediately after their adoption.
161

 Decisions 

on administrative law offenses and other cases stipulated by the Code will enter 

into force according to their own determined terms.
162

 

Recognition and Execution of Foreign Judgments 

Arbitration Courts also recognize and execute the decisions of foreign court 

rulings and foreign arbitration awards in cases arising from business or economic 

activity, so long as the decision is valid under an international treaty or bilateral 

agreement of the Russian Federation to which Russia is a signatory
163

 and are 

not inconsistent with Russian Federal Law.
164

 

With regards to foreign court rulings, Russia recognizes and enforces the rulings 

of countries it has agreements with. This includes, for example: Argentina, China, 

Finland, India, and Mongolia, because Russia has bilateral agreements with these 

countries.
165

 Foreign court rulings, for example, from states with which Russia is 

not a signatory to an agreement, such as Australia, Canada, Germany, France, the 

United States, and the United Kingdom, are not recognized or enforced in Russia. 

Furthermore, Russia is a party to the New York Convention on the Recognition 

and Enforcement of Foreign Arbitral Awards (1958).
166

 Arbitral awards issued in 

the countries that are members to the New York Convention, such as Canada, 

Germany, France, the United States, and the United Kingdom, are recognized 

and enforced in Russia. 

An application for recognition and execution of a foreign court ruling or foreign 

arbitration award can only be filed by the party in the dispute in whose favor the 

decision was taken.
167

 Upon reviewing the application, a single judge of the 

Arbitration Court will consider the decision in a court session within one month 

                                                           
160 Arbitration Procedural Code of the Russian Federation, article 180. 

161 Arbitration Procedural Code of the Russian Federation, article 180. 

162 Arbitration Procedural Code of the Russian Federation, article 180. 

163 Arbitration Procedural Code of the Russian Federation, article 241. 

164 Letter of the Higher Arbitration Court of the Russian Federation Number OM-230 of 

16 August 1995, on the List of International Treaties and Agreements in the Execution 

of Which the Arbitration Courts of Russia Take Part. 

165 Letter of the Higher Arbitration Court of the Russian Federation Number OM-230 of 

16 August 1995, on the List of International Treaties and Agreements in the Execution 

of Which the Arbitration Courts of Russia Take Part. 

166 Letter of the Higher Arbitration Court of the Russian Federation Number OM-230 of 

16 August 1995, on the List of International Treaties and Agreements in the Execution 

of Which the Arbitration Courts of Russia Take Part. 

167 Arbitration Procedural Code of the Russian Federation, article 242. 
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of filing the application in the Arbitration Court.
168

 Foreign court rulings or 

foreign arbitral awards are tried by the Arbitration Courts under a simplified 

procedure without a review of the full merits of the case. However, foreign court 

rulings and arbitral awards may be refused recognition and enforcement in certain 

cases.
169

 In cases where the foreign court ruling is itself being challenged in the 

foreign court, a Russian Court may adjourn the hearing based on a motion filed 

by one of the parties.
170

 However, in such a case, upon the motion of one of the 

parties, the court may oblige the other party to provide appropriate security. 

The Arbitration Procedure Code also provides for foreign decisions which do 

not require recognition. Foreign court rulings and foreign arbitration awards, which 

do not require recognition, are recognized without any additional proceedings in 

the Russian Federation provided such recognition is prescribed by international 

treaty and no letter of protest is submitted from the interested party.
171

 An interested 

party may file a letter of protest in regards to recognition of a foreign decision or 

award within one month from when such party became aware of such decision 

or award. 

Appeal 

In General 

Generally, an appellant has one month before the court decision comes into effect 

to file an appeal of an Arbitration Court ruling.
172

 If an appeal is filed outside of 

this time period, the appeal is ineffectual and proceedings will stop. If the time 

period for filing an appeal is missed for reasons not depending on the person, the 

person may petition to have the appeal restored so long as it is filed within six 

months from the day of adoption of the decision or, if the person was not an 

original party to the case, within six months of when this person became aware 

of the violation of his rights.
173

 

                                                           
168 Arbitration Procedural Code of the Russian Federation, article 243. 

169 As outlined in article 244 of the Arbitration Procedural Code, these kinds of rulings 

may not be enforced because: the ruling or the award has not entered into legal force in 

the country of origin; the party against whom the order was made has not been properly 

informed about the court hearings or otherwise failed to provide its Statement of 

Defense; the dispute is within exclusive jurisdiction of the Russian courts based on the 

International Agreement or a Federal Law; there is a ruling of the Russian court on the 

same subject, between the same parties, and on the same grounds; there is a pending 

lawsuit in a Russian court on the same subject, between the same parties, and on the 

same grounds initiated before the dispute in the foreign court has been started; the 

statute of limitations for recognition and enforcement of the foreign court has expired 

and may not be reinstated; and the enforcement of a foreign court ruling and an arbitral 

award will be in contradiction with the public order of the Russian Federation. 

170 Arbitration Procedural Code of the Russian Federation, article 243. 

171 Arbitration Procedural Code of the Russian Federation, article 2451. 

172 Arbitration Procedural Code of the Russian Federation, article 188. 

173 Arbitration Procedural Code of the Russian Federation, article 259. 
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Parties that have the right to file an appeal are persons taking part in the case or 

persons not involved in the case on whose rights and duties an Arbitration Court 

has issued a judicial act.
174

 An appeal may be filed within a month, provided that 

the decision of the Arbitration Court of first instance has not yet come into legal 

force.
175

 New claims may not be presented in the complaint that was not an object 

of the examination of the Arbitration Court of first instance.
176

 

A Court of Appeal will consider an appeal against a prior decision within two 

months from the application of the appeal.
177

 The submission of evidence at the 

Court of Appeal stage is almost always forbidden. Only in certain situations where 

the requesting party can demonstrate, for reasons beyond its power, that it was 

impossible to provide the evidence at the time of the court of first instance is it 

possible that a Court of Appeals will allow for the introduction
178

 of new 

documentary evidence.
179

 

The ruling of the court of first instance may be appealed by either party to the 

Court of Appeals. The Court of Appeals ruling may be appealed to the Federal 

Court of Cassation Appeals. In the event that a party believes that the Court of 

Cassation Appeals ruling is incorrect and in breach of uniformity of the court 

practice, it may appeal the ruling to the Presidium of Supreme Court of the 

Russian Federation. 

For the first level of appeal, the Court of Appeals, and the second level of appeal, 

the Federal Court of Cassation Appeals, any party has the right to appeal. At the 

Court of Appeals, the court investigates the case once again in accordance with 

the documents already contained in the case, and with those additionally supplied. 

At this stage, the case is reexamined by a panel of judges and, in certain instances, 

parties may even present new evidence or documents for consideration. 

At the second level of appeal, the Federal Court of Cassation Appeals will review 

the lower case’s decision to check for mistakes of procedural law and violations 

of material law
180

 and, at this level, the court, investigating a case, does not have 

the right to establish, or to see as proven, circumstances which were not established 

in the decision or in the resolution, or which were rejected by the court of the 

first or of the appeals instance, or to pre-determine the issues of the authenticity 

or in authenticity or that proof, or of an advantage of certain proof as compared 

                                                           
174 Arbitration Procedural Code of the Russian Federation, article 257. 

175 Arbitration Procedural Code of the Russian Federation, article 259. 

176 Arbitration Procedural Code of the Russian Federation, article 257. 

177 Arbitration Procedural Code of the Russian Federation, article 267. 

178 Arbitration Procedural Code of the Russian Federation, article 268. 

179 Additionally, article 268 of the Arbitration Procedural Code states that when a case is 

considered in the Court of Appeals, the persons taking part may submit requests for the 

summons of new witnesses or experts or other material proof that may have been 

deemed inadmissible in the court of first instance. However, this is not typical of most 

Court of Appeals cases, which will review the information from the previous trial for 

procedural mistakes. 

180 Arbitration Procedural Code of the Russian Federation, article 286. 
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with other proofs, or of what particular norm of substantive law will be applied 

and what particular decision or resolution shall be adopted when the case is 

considered anew.
181

 

In order to reach the third and highest level of appeal, the Supreme Court, the 

party must demonstrate that they have leave to appeal. It is extremely difficult 

for an appeal to be considered by the Presidium of the Supreme Court. Generally, 

98 per cent of the cases appealed are dismissed, while only two per cent are 

accepted for consideration by the court. 

To be given leave to appeal to the Presidium of the Supreme Court, the party 

must show that the decision violates the normal interpretation or application of 

the law in the Arbitration Courts; the decision violates the rights and freedoms 

of citizens according to the generally accepted principles of international law 

and international treaties to which the Russian Federation is signatory; and the 

decision affects a large part of the population and threatens to violate the lawful 

interests of citizens or other public interests.
182

 

Grounds for a change or repeal of a decision of the Arbitration Court of the first 

instance, although any party has a right to appeal, must be fairly brought and 

include such claims as incomplete or failure to clarify circumstances, incorrect 

application of law, and incorrect investigation.
183

 If a party appeals a court of 

first instance decision, the order of the court is suspended pending the appeal. 

Once an appellate decision at the Court of Appeals has been made, however, the 

decision comes into immediate legal force. The court decision will still be in 

effect even if the party files an appeal at the Federal Court of Cassation Appeals. 

A party may request an appellate court to suspend the execution of a judicial act 

if the party can show that reversing the execution of the act will be difficult or 

impossible.
184

 

The Court of Appeals has three choices in regards to an appeal: to leave the 

decision of the Arbitration Court of the first instance without change; to cancel 

or change the decision of the court of the first instance, fully or in part, thereby 

passing a new judicial act on the case; or to repeal the decision, fully or in part, 

and to stop the legal proceedings or to leave the statement without consideration.
185

 

For the most part, these three options also apply to the Federal Court of Cassation 

Appeals and the Presidium of the Supreme Court. 

Another alternative of an appeal, depending on the subject matter of the case, is 

the filing of an appeal in cassation. Appeals filed to this court must occur within 

two months from the day of entry of the decision.
186

 Similar to the time period of 

                                                           
181 Arbitration Procedural Code of the Russian Federation, article 287. 

182 Arbitration Procedural Code of the Russian Federation, article 3088. 

183 Arbitration Procedural Code of the Russian Federation, article 270. 

184 Arbitration Procedural Code of the Russian Federation, articles 283 and 298. 

185 Arbitration Procedural Code of the Russian Federation, article 269. 

186 Arbitration Procedural Code of the Russian Federation, article 276. 
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consideration of the Court of Appeals, an appeal in cassation will be considered 

within two months of the filing of an appeal. 

Appeals in Intellectual Property Cases 

The appeal process in intellectual property cases is slightly different from other 

civil (non-intellectual property) cases. In matters concerning intellectual property, 

the procedure is somewhat different. In intellectual property cases challenging 

decisions of Rospatent, there are three levels of appeal. The appeal of the decision 

of Rospatent is filed with the Court for Intellectual Property as the first level of 

appeal. At the second level of appeal, the decision can be reviewed by the Presidium 

of the Court for Intellectual Property. The third level is the Presidium of the Supreme 

Court. 

For infringement cases in intellectual property, the decision rendered by the 

court may first be appealed to the Court of Appeal. The next step is filing a 

cassation appeal with the Presidium of the Court for Intellectual Property. The 

third level is to the Presidium of the Supreme Court. The appeal process in 

intellectual property cases is therefore different from that for non-intellectual 

property cases. 

Conclusiveness of Judgment 

After all post-trial motions and appeals to the court of first instance, cassation 

appeals, and appeals to the Higher Court of Arbitration have been exhausted, 

there is no higher court to which a case can ascend. 

The Presidium of the Supreme Court is the supreme authority of the Arbitration 

Courts and resolves all the disputes of the lower courts. After a judicial act is 

determined at this level, the decision stands without future appeal. 
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Introduction 
 

Spanish rules and regulations on civil procedure have undergone important 
changes after new legislation came into effect, including:  
 

• Law Number 1/2000 of 7 January 2000 on Civil Procedure (Ley de 
Enjuiciamiento Civil, LEC), supplemented by Law Number 13/2009 on the 
reform of the procedural legislation for the establishment of the new judicial 
office; and  

• Organic Law Number 1/2009 of 3 November 2009 on the further reform of 
procedural legislation for the implementation of the new judicial office, 
amending Organic Law Number 6/1985 of 1 July on the Judiciary (Ley 
Orgánica del Poder Judicial, LOPJ).  

 
The new procedural law introduces a new civil justice regime by reducing 
formalities and appeals, shortening the time to pronounce judgments, and 
making the adoption of precautionary measures more feasible and effective than 
in the past. Other changes in the new regime are:  
 

• The submission of briefs and documents and the issuing of summons, by 
electronic and telematic means; 

• The regrouping of declaratory proceedings into two classes: ordinary 
proceedings (juicio ordinario) and oral proceedings (juicio verbal); 

• The disclosure of evidence at the pre-trial hearing (audiencia previa) and its 
presentation at the trial hearing (juicio) in ordinary proceedings; 

• The execution of a provisional judgment without the obligation to post a 
bond; and 

• The establishment of a new kind of proceedings: small claims proceedings 
(juicio monitorio), which were initially established for claims with a value up 
to €30,000,1 have been modified and extended to all types of claims of any 
monetary value; there are now no limitations with regard to value.2 

                                                 
1 Law on Civil Procedure, s 812. Debts claimed under this proceeding have to be in 

money, due and payable. 
2 Law Number 13/2009, s 371, modified by s 4.36 of the Procedural Streamlining of 

Measures Law, Number 37/2011 of 10 October 2011. However, one must bear in mind 
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Since the entering into force of Law Number 10/2012 of 20 November 2012 for 
the Regulation of Rates within the Remits of Justice Administration and for the 
National Institute of Toxicology and Forensic Sciences, the previous 
requirement of a deposit that ranged from €30 to €50 when making an appeal is 
no longer required. Instead, through the new Law, the rules relating to the rates 
applicable to Civil, Contentious-Administrative, and Social Jurisdictions have 
been generalized. Variable rates also must be added to the fixed rates.  
 

After the entering into force of the Law and with regard to the professional and 
social responses of numerous collectives of both professionals and individuals, 
the Spanish Government attempted to mitigate concerns by relaxing the 
strictness and the impact of these rates upon natural persons by approving Royal 
Decree-Law Number 3/2013 of 22 February 2013, which modified the rules 
relating to rates applicable within the remit of justice administration including 
access to legal aid.3  
 

The Law also established commercial courts (Juzgados de lo Mercantil) to 
adjudge matters related to company law, transport law, bankruptcy law, and 
unfair competition law.4 Finally, there has been a new change in relation to the 
Bankruptcy Law. Initially regulated by Organic Law Number 22/2003 of 9 July 
2003, the Bankruptcy Law has been modified by Law Number 38/2011 of 10 
October 2011.  
 

In addition to these laws, there are new ones that have been enacted lately and 
have to be taken into account, since they affect to some extent the contents of 
this chapter. Among these new laws it should be noted the following: 
 

• Law Number 14 / 2014 of 24 July on Shipping.  

• Organic Law Number 7 / 2015 of 21 July amending Organic Law Number 6 / 
1985 of 1 July on the Judiciary. 

 
This new law on shipping, which proposes a comprehensive reform of the 
Spanish maritime law, contains in its Title IX certain "procedural specialties" 
relating to the terms of submission to a foreign jurisdiction or arbitration abroad 
(Section 468), the lien of a vessel (Section 470), and her forced sale, either 
judicial or administrative (Section 480). 
                                                                                                             

that, Law Number 4/2011 of 24 March 2011, which modified Civil Procedure Law 
Number 1/2000 of 7 February 2000, in order to facilitate the application of European 
Crossborder and Small Claims Proceedings in Spain; and European Community 
Regulations 1896/2006 (which establish European Monetary Claims Proceedings) and 
861/2007 of 11 July 2007 (which establish European Small Monetary Claims 
Proceedings), have been integrated within Spanish law.  

3 Law Number 10/2012 of 20 November 2012 for the Regulation of Rates within the remits 
of Justice Administration and for the National Institute of Toxicology and Forensic 
Sciences, modified by Royal Decree-Law Number 3/2013 of 22 February 2013.  

4 Organic Law on the Judiciary, as modified by Organic Law Number 8/2003 of 9 July 
on Bankruptcy. This new Law introduced two new provisions in the Organic Law on 
the Judiciary, sections 86 bis and ter, which regulate the commercial courts. 
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On the other hand, the new Organic Law on the judiciary widely modifies 
Section 21 of the old law and, above all, Section 22 concerning the jurisdiction 
of Spanish Courts. This new Section 22 unfolds the old one in nine Sections (up 
to Section 22 nonies), excelling in this sense Section 22 bis (which recognizes 
the jurisdiction of the Spanish courts when the parties have submitted expressly 
or tacitly to them) and Section 22 nonies (which allows the adoption of 
assurance or interim mesaures with regard to persons or property located in 
Spanish territory). 
 
Establishing Jurisdiction 
 

In General 
 

Sections 21 and 22 of the LOPJ regulate the extent and limits of Spanish 
jurisdiction (ie, the international judicial competence of Spanish courts).5 These 
provisions are clearly inspired by the Brussels Convention on Jurisdiction and 
the Enforcement of Judgments in Civil and Commercial Matters of 27 
September 1968. 
 

Specifically, section 21 of the LOPJ recognizes that everyone is entitled to the 
right of jurisdiction, regardless of nationality, whether Spaniards or foreigners. 
Nevertheless, it subordinates this jurisdiction to two requirements: first, that 
actions between Spaniards, between foreigners, or between Spaniards and 
foreigners must arise in Spanish territory; second, that these actions also should 
be in accordance with the provisions of the LOPJ and those of the norms of 
international conventions that are incorporated by Spain into its national 
legislation. 
 

Section 22 of the LOPJ includes a classification that is not without criticism due 
to technical flaws and for having an attributive rather than a distributive nature. 
The criteria determining the jurisdictional attribution to the Spanish courts in the 
civil sphere are grouped into five large blocks of legal rights: exclusive rights, 
general rights, subsidiary rights, special rights, and preventive rights. 
 

The previous attributive system for jurisdiction referred to in sections 51 and 70 
of the LEC was considered confusing and contradictory by one doctrinal sector, 
and lacking in legal regulation by another. In contrast, the present system under 
section 22 of the LOPJ — adopted under the aegis of the 1978 constitutional 
norms — presents “a new and complete regulation, with pretensions to being 
effectively systematic and coherent” and has consequently been unable to avoid 
the corresponding criticism. 

                                                 
5 Since the last amendment, the Organic Law on the Judiciary has been amended twice, 

by Organic Law Number 19/2003 of 23 December 2003 and Organic Law Number 
1/2009 of 3 November 2009. Under Law Number 1/2009, section 23(4) and (5), the 
international judicial competence of Spanish courts is extended to certain acts 
committed by Spaniards and foreigners out of the national territory that can be 
classified as crimes, such as genocide or terrorism. 
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Such criticism includes the fact that this regulation on international court 
jurisdiction is separate from and independent of the internal territorial 
jurisdiction and that this separation and independence are accompanied by a lack 
of co-ordination between the two. As a result, in some cases, even when the 
Spanish courts have international jurisdiction, it is impossible to establish which 
court is territorially competent. In many cases, the result of this legal uncertainty 
is that the court proceedings for the establishment of international judicial 
jurisdiction have to be undertaken in light of the norms for the verification of 
internal territorial jurisdiction. 
 
Types of Jurisdiction 
 

Jurisdiction over Parties to Action 
 

Natural Persons. Spanish courts are competent in those cases where the parties, 
either tacitly or expressly, have submitted to them. This jurisdiction is general in 
character and is known as extended jurisdiction due to the decisive will of the 
parties in establishing it. 
 

Section 22(2) of the LOPJ regulates this extended jurisdiction, but it does not 
develop the conditions for applying it. Such conditions are detailed in the 
regulations on internal territorial jurisdiction and may, as in other cases, be 
transposed to the delimitation of international jurisdiction of Spanish courts. 
 

In this sense, as far as express submission is concerned, the former section 57 of 
the LEC provided two primary constraints: surrender of one’s personal privilege 
of forum; and the indication of the court to which the parties submit the dispute, 
with the possibility being admitted, with reference to the renunciation of the 
personal privilege, that this may be done implicitly.6 
 

However, the new section 55 of the LEC considers that express submission is 
that agreed upon by the parties concerned on designating the district of the 
courts to which they choose to submit the dispute. As for tacit submission, the 
LEC, both in the former section 58 and in new section 56, requires that the 
action be presented by the plaintiff and that the defendant should do something 
more than merely appearing at court. In this respect, Spanish jurisprudence 
considers, in an interpretative clarification of this action, that a request for 
extension of time for replying to the suit or a request for the suspension of the 
proceedings constitutes such additional activity. 
 

Within this context, the jurisprudence includes, as strictly exceptional, those 
cases where Spanish authorities are not competent with a view to jurisdiction 
following a provision of submission to a foreign court, provided that there are no 
doubtful circumstances that make the submission null and void. This is so 
because there are subject matters, such as those included in section 22(1) of the 
LOPJ, in which the surrender (derogation) of jurisdiction of the Spanish courts 
will not be admissible. 

                                                 
6 Supreme Court Decisions (Sentencias del Tribunal Supremo, SSTS) of 18 June 1990, 

30 April 1991, 15 February 1992, 18 February 1993, and 19 February 1993. 
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Similarly, Spanish courts are competent in those cases where the defendant has 
his domicile in Spanish territory. This privilege, actor sequitur forum rei, is 
general in character, like the preceding one. It has its origin in the rules for 
internal territorial jurisdiction7 and in the Brussels Convention.8 
 
Corporations. Spanish courts have special jurisdiction (in this case, not general 
but exclusive jurisdiction) in matters related to the incorporation, validity, 
annulment, or dissolution of companies or bodies corporate domiciled in 
Spanish territory, as well as with regard to the decisions and agreements of their 
administrative organs.9 

 

This exclusive privilege of forum, also inspired by the Brussels Convention, in 
its triple exclusivity (exclusive territorial jurisdiction, the impossibility of 
agreement between the parties, and non-recognition of foreign judgments which 
conflict with its jurisdiction) is without a doubt one of the most noteworthy 
aspects of the Spanish regulations. 

 

Spanish courts also have special jurisdiction, bearing in mind the nature of the 
matter giving rise to the suit, in conflicts concerning the exploitation of a branch 
office, agency, or commercial establishment when it is located in Spanish 
territory. However, bankruptcy proceedings are governed by the specific 
regulations on bankruptcy.10 
 
Subject Matter Jurisdiction 
 

Claims for Property. When a real action is undertaken to reclaim property, it is 
necessary to distinguish between movable and real property. In the case of real 
estate, as it is a question of real rights over estate, the Spanish courts will be 
competent, and exclusively so, provided that the real estate in question is located 
in Spanish territory. This is most clearly deduced from section 22(1) of the LOPJ. 
 

The Spanish courts will be competent for any kind of action on movable 
property, provided that the property in question is located in Spanish territory 
when the action is initiated. Nevertheless, this jurisdiction is not exclusive, 
which means that the parties may, tacitly or expressly, submit to the courts of 
another state. They also may initiate the case before the courts of the defendant’s 
domicile.11 
 
Damages or Violation of Rights. In claims for damages, the Spanish courts 
have jurisdiction in two kinds of situations where an action is commenced to 

                                                 
7   Law on Civil Procedure, s 52. 
8   Brussels Convention, s 2. 
9   Organic Law on the Judiciary, s 22(1). 
10 Organic Law on the Judiciary, s 22(4). For bankruptcy proceedings, three laws must 

be taken into account: Law Number 22/2003 of 9 July 2003, Law Number 13/2009 of 
3 November 2009, and Law Number 38/2011 of 10 October 2011. 

11 Organic Law on the Judiciary, s 22(3). 
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obtain fulfillment of an extra-contractual obligation: when the fact from which 
the harm arises has occurred in Spain, and when both the author of the harm and 
the victim habitually reside in Spanish territory.12

 
 

When the infringement of a right represents the breach of a contractual 
obligation, the jurisdiction of Spanish courts extends to all those cases in which 
the obligation arises or should be performed in Spain. This, however, is not a 
forum that excludes express or tacit submission, nor does it prevent an action 
before the court of the defendant’s domicile.13

 
 

Among the obligations arising out of a contract, it is therefore necessary to 
distinguish the specific cases set out in the LOPJ where the Spanish courts will 
have jurisdiction: in matters of consumer contracts, in matters of insurance, and 
in matters of other contracts for the rendering of services or in connection with 
movable property. 
 

In matters of consumer contracts, Spanish courts will have jurisdiction if the 
subject matter concerns sale of corporeal movable property by installments or of 
loans intended to finance the acquisition of such property, when the purchaser 
has his domicile in Spain.14

 
 

In matters of insurance, Spanish courts will have jurisdiction when the insured 
party and the insurer have their domiciles in Spain.15 Spanish courts will have 
jurisdiction in cases of any other contract for the rendering of services or in 
connection with movable property when the execution of the contract has been 
preceded by a personal offer or advertising effected in Spain or the consumer 
has effected the actions necessary for the execution of the contract in Spain.16 
 
Brussels Convention 
 

The LOPJ draws its principal inspiration from the Brussels Convention. Yet, 
there are some basic differences between these two legislative doctrines, such as 
the general rules on jurisdiction. The Brussels Convention refers only to the 
defendant’s domicile,17 whereas the LOPJ provides for express or tacit 
submission to determine jurisdiction.18

 
 

Furthermore, when considering contractual obligations, the LOPJ confers 
competence on the Spanish courts when these obligations have arisen or will be 
performed in Spain,19 but such an alternate criteria is not incorporated in the 

                                                 
12 Organic Law on the Judiciary, s 22(3). 
13 Organic Law on the Judiciary, s 22(3). 
14 Organic Law on the Judiciary, s 22(4). 
15 Organic Law on the Judiciary, s 22(4). 
16 Organic Law on the Judiciary, s 22(4). 
17 Brussels Convention, s 5; Regulation (EC) 44/2001 of 22 December 2000, on 

jurisdiction and the recognition and enforcement of judgments in civil and 
commercial matters, also is relevant. 

18 Organic Law on the Judiciary, ss 57 and 58. 
19 Organic Law on the Judiciary, s 22(3). 
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Brussels Convention, which only stipulates that jurisdiction in disputes 
involving contractual obligations lies with the courts of the place where the 
characteristic obligation is to be performed.20  
 

The Brussels Convention deals with certain contracts (such as insurance 
contracts and consumer contracts) in more extensive detail than does the LOPJ. 
Thus, according to section 8 of the Convention, an insurer domiciled in a 
Contracting State may be sued in the courts of the state where he is domiciled or 
in another Contracting State where the policyholder is domiciled. On the other 
hand, in the LOPJ, the insurer may bring proceedings only in the courts of the 
Contracting State in which the defendant is domiciled.21 
 
Venue 
 

Principles 
 

In General. The existence of a variety of courts in Spain poses the problem of 
distributing among them the various cases arising in Spanish territory. This 
diversity of courts, fundamentally included in section 26 of the LOPJ, allows 
four jurisdictional orders to be established: civil, commercial, criminal, and 
contentious-administrative. 

 

In principle, the civil courts will, in accordance with section 9(2) of the LOPJ 
and section 45 of the LEC, deal with the matters corresponding to them as well 
as, residually, all those which are not specifically assigned to any jurisdictional 
order. These civil courts are the courts of the first instance;22 the Provincial 
Courts of Justice;23 the Civil Chambers of the Superior Courts of Justice;24 and 
the Civil Chamber (First) of the Supreme Court.25  
 

Given that there is a variety of courts with different degrees of jurisdiction and 
that there are various organs involved, several criteria need to be considered in 
order to establish which of these courts will deal with civil matters: objective 
jurisdiction, functional jurisdiction, and territorial jurisdiction. 
 
Objective Jurisdiction. Unless otherwise established, section 45 of the LEC 
regulates that civil courts will be competent to deal with all the civil cases not 
attributed to other courts. According to the new laws in force, there are two 
ordinary levels of declaratory actions: that of claims of an economic interest in 
excess of €3,000 or whose economic interest is impossible to work out,26 and 

                                                 
20 Brussels Convention, s 3, in conjunction with s 5. 
21 Organic Law on the Judiciary, section 85, recently redrafted by sub-section 2 of 

Organic Law Number 5/2011 of 20 May 2011. 
22 Organic Law on the Judiciary, s 85. 
23 Organic Law on the Judiciary, s 82(3) and (4). 
24 Organic Law on the Judiciary, s 73(1) and (2). Organic Law Number 5/2012 of 20 

May 2012 has added a third sub-section to section 73(1).  
25 Organic Law on the Judiciary, s 56. 
26 Law on Civil Procedure, s 249(2). 
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that of oral proceedings for claims with an economic interest of less than 
€3,000.27

 
 

At times, the LEC itself combines both the criteria of the subject matter of the 
action and that of the amount and sets out that the actions for the honorific rights 
of a person, for protection of the rights to a person’s honor, privacy, and self-
image, for challenging resolutions passed by general shareholders’ meetings, 
and for claims on unfair competition must be decided in declaratory 
proceedings.28 Actions connected with non-payment of rent, disputes over 
possession of a house or land, or summary judgment for protection of ownership 
or possession of goods or rights must be decided in oral proceedings.29 
 

In cases where no specific amount is involved, the legislator has provided a 
series of rules to calculate the value of the action so as to be able to determine 
the value of the claim and the kind of hearing. Thus, among other things, the 
value of the claim for actions on movable and real property will be their current 
market value;30 for actions regarding leases of property, the amount of one 
year’s rent;31 and in actions for money where the amount is not specified, the 
actions will be deemed to be for an amount unable to be estimated and will be 
dealt with through declaratory proceedings.32 
 
Functional Jurisdiction. The most significant feature of functional jurisdiction, 
as some authors have remarked, is its derivative nature. This means that in order 
to establish jurisdiction, one must always start from a situation of an action 
begun before a specific jurisdictional organ and substantiated through certain 
measures but currently pending resolution. The major manifestations of such 
jurisdiction are the attribution of cognizance for devolutive remedies (appeals, 
petitions for writs of error, and motions to vacate) or that of investigation of the 
rejection of judges and magistrates or the decision on the joinder of actions 
being heard by different courts. 
 
Territorial Jurisdiction. The norms for territorial jurisdiction are determined 
through the criteria known as “rules”, which may be conventional rules 
(established through the submission of the parties to an organ of jurisdiction) or 
legal rules (established by law as mandatory).  
 

Rights established by law are subdivided into general and special rights, 
including those associated with the defendant’s domicile in the first case and 
those associated with the latter in other cases. The legal rights may be exclusive 
(in which the legislator establishes a single forum) or concurrent (in which 
several forums are established for the cognizance of a matter). 
                                                 
27 Law on Civil Procedure, s 250(2). 
28 Law on Civil Procedure, s 249(1). 
29 Law on Civil Procedure, s 250(1), redrafted by Law Number 37/2011 of 10 October 2011. 
30 Law on Civil Procedure, s 251(2ª). 
31 Law on Civil Procedure, s 251(9ª). 
32 Law on Civil Procedure, s 249(2). 
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Transfer of Venue 
 

The rules on territorial jurisdiction, as distinct from the rules on objective and 
functional jurisdiction, can be extended, as recognized in section 55 of the LEC. 
Thus, the parties may, by agreement, choose any court and pursue civil 
proceedings before it, provided that such a court exercises ordinary jurisdiction 
and has this jurisdiction for the cognizance of the same kind of hearings and in 
the same degree. 
 

However, there are cases in which jurisdiction is established in a definitive and 
non-extensible fashion. For example, in proceedings for leases, the only 
competent court is that of the place where the property is located;33 for 
proceedings to challenge the resolutions passed by a company, the only 
competent court is that of the place of the company’s registered office;34 and 
with suits regarding rights to registered trade marks or patents, the competent 
court is the one that has special jurisdiction over this matter.35

 
 

In these cases, the judge must refrain from judgment at his own initiative 
whenever he considers himself to be without jurisdiction on the basis of section 
9(6) or under section 51(2) of the LOPJ. Otherwise, the defendant may 
challenge such jurisdiction through two specific routes, known as “demurrer to 
the jurisdiction” and “plea for inhibition”. 
 

Returning to the regulations defining the standard for territorial jurisdiction, this 
must be established with respect to specific rules. The first of these is the 
verification of a possible express submission of the parties to a particular court. 
The detailed rules established by sections 52 and 53 of the LEC will be 
applicable only when there is no express or tacit submission. 
 

Before analyzing these precepts, it is appropriate to point out that tacit 
submission is not so much a rule to determine jurisdiction as a technical 
expedient to prevent controversies from arising on the question of jurisdiction. 
The plaintiff tacitly submits by the simple act of lodging the action36 before a 
court with objective jurisdiction, regardless of the rules on territorial jurisdiction 
(ie, the rules making provisions, not prohibitions). However, true tacit 
submission is that of the defendant, which arises through merely appearing in 
any matter before the court chosen by the plaintiff, other than for the submission 
of a demurrer to the jurisdiction.37

 
 

Once submission to the court’s jurisdiction has occurred, the defendant may no 
longer challenge the jurisdiction of the court through a demurrer or a plea for 
inhibition, as these faculties are then precluded. The demurrer to the jurisdiction 
is lodged by the defendant before the court chosen by the plaintiff and which the 

                                                 
33 Law Number 29/1994 of 24 November 1994 on Urban Leases, s 38, modified by Law 

Number 4/2013 of 4 June 2013.  
34 Law on Civil Procedure, s 52(1)10º. 
35 Law on Civil Procedure, s 52(1)(13º). 
36 Law on Civil Procedure, s 56(1). 
37 Law on Civil Procedure, s 56(2). 
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defendant considers to have no jurisdiction in the case; whereby, the court 
chosen by the plaintiff is requested to disqualify itself from investigation of the 
case and to send it to the court chosen by the defendant, which the latter 
considers to be the only court with jurisdiction.  
 

The plea for inhibition is submitted to the court that the defendant considers as 
having jurisdiction, so that he may address the court actually investigating the 
matter to request that the proceedings be remitted to that court. For the 
resolution of both matters, the corresponding court (the investigating court in 
the demurrer or the court requesting remission at the instance of the defendant, 
or, in the case of the plea for inhibition, even a superior court) will decide the 
rules for attribution of jurisdiction.38 Should the defendant have lodged the 
demurrer or plea for inhibition in its proper form, thus avoiding tacit 
submission, it is necessary to resort to the criteria for determination of 
territorial jurisdiction. 
 

The first rule of privilege of forum to be applied by the deciding judge is, where 
appropriate, that of express submission (pactum de foro prorogato). This 
consists in the clear and determinant agreement by the parties to the effect that 
they renounce the fora to which they are legally entitled and appoint the court 
with jurisdiction for the cognizance of the actions that might later arise between 
the parties. 
 

If there is no express submission or appropriate tacit submission or where tacit 
submission cannot be proved, the judge must take recourse in the rules 
established on jurisdiction in the LEC. The “special rules” found in sections 52 
and 53 of the LEC are first applicable, together with other procedural 
regulations not included in the LEC. For the purposes of this chapter, 
jurisdiction is generally classified by the most significant rules. 
 

In actions concerning the presentation and approval of accounts by an 
administration, jurisdiction lies with the court of the place where such 
presentation is to be made or, if no such place is designated, with the court of the 
domicile of the owner of the property. 
 

In hearings for eviction or redemption, jurisdiction lies with the court of the 
place where the property or object is located or with that of the defendant’s 
domicile, at the plaintiff’s option. In bankruptcy or insolvency proceedings, if 
voluntary, jurisdiction lies with the court of the debtor’s main place of business; 
if compulsory, either with the court of the debtor’s main place of business or 
with the court of the debtor’s domicile. 

 

In proceedings to challenge the agreements adopted by general shareholders’ 
meetings of corporations, jurisdiction lies with the court of the place where the 
meeting has been held. In cases of preventive distrait, jurisdiction lies with the 
court of the place where the property to be distrained is situated. 

                                                 
38 Law on Civil Procedure, ss 55 and 56, on express and tacit submission to jurisdiction, 

respectively. 
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In the absence of any applicable special rule, the general rules of section 62 of 
the LEC come into play. These rules refer to the kind of action (personal, real, or 
mixed) being undertaken. In personal actions, jurisdiction lies, as a general rule, 
with the court of the place of fulfillment of the obligation. 
 

In real actions, jurisdiction lies with the court of the place where the real 
property is to be found, if appropriate. If the action is pursued relative to 
movable or semi-movable goods, the court of the place where the goods are 
located or that of the defendant’s domicile are the two alternative venues, at the 
plaintiff’s choice. 
 

The last two rules of court mentioned also are those corresponding to mixed 
actions (these are considered to be those so classified since ancient times, such 
as the division of common property), as well as those real and personal actions 
that are pursued in joinder. Finally, in default of express or tacit submission, 
special or general privilege, the natural jurisdiction that operates is that of the 
defendant’s domicile, even when this is not expressly referred to by the law. 
 
Judicial Notices  
 

In General 
 

Spanish regulations divide judicial notices into notifications in the strict sense 
(communication of a decision), summonses and citations (indication of the date 
and time for the person to appear in order to carry out some part of the 
proceedings), and warrants and injunctions (court notifications to do or cease to 
do something ordered in the warrant or injunction, either immediately or within 
the time specified).39

 

 

These judicial communications are carried out under the guidance of the court 
secretary, by the court secretary himself, by a clerk to the court appointed by the 
court secretary, through a party’s attorney, by post, telegram, or any other 
technical means, or by personal service. 
 
Notice through Party’s Attorney 
 

When a party is represented by an attorney, communications to the concerned 
party must be made through his attorney.40 
 
Notice by Post, Telegram, or Other Technical Means 
 

Sections 152(1)(2ª), 160(1), and 162 of the LEC foresee the dispatch of 
notifications through mail. Whenever particular circumstances or the 
requirements of additional speed make it necessary, notifications may be made 
by telegram or by any other appropriate method of communication. Section 271 
of the LOPJ also refers to these methods. 
                                                 
39 Law on Civil Procedure, s 149. 
40 Law on Civil Procedure, ss 152(1)(1ª) and 153. 
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Notice by Personal Service 
 

The “ordinary system” for notifications is employed in the event that 15 days 
pass following the dispatch by registered mail without receiving any reply. The 
ordinary system also is used in cases where it is impossible to confirm receipt of 
the notice and the notification is addressed to someone who is or must be a party 
to the case and whose participation in the action depends on such notification 
(normally adopting the form of an injunction). 
 

The “ordinary system” of the LEC provides the possibility of notification in the 
offices or premises of the jurisdictional organ established for this purpose.41 At 
this place, the secretary or court official must read the decision and deliver a 
copy of it to the person notified, who is obliged to sign the annotation 
documenting such a decision. 
 

One special form of notification (but not an infrequent one) is domiciliary 
notification in those cases where neither the addressee of the notification 
(notificando) nor his proxy appears in person. Should the notificando not be 
located at his domicile, the notification will be effected through the delivery of a 
summons to a relative, servant, or neighbor in the manner set out in section 161 
of the LEC. 
 
Notice by Consular or Diplomatic Channels 
 

The process for requesting the notification of judicial actions to individuals 
abroad is provided in the Hague Convention on Civil Procedure of 1 March 
1954. Sections 1–7 of the 1954 Hague Convention were amended by the Hague 
Service Convention of 15 November 1965.42 The Hague Service Convention 
provides more expedient methods for the notification of judicial proceedings 
abroad, but it does not prevent the use of consular or diplomatic channels when 
the states involved consider it the most convenient. 
 

In general, under the system provided by the Hague Convention, the consul of 
the state requesting notification (the state issuing the letters rogatory) addresses 
its request to the authority appointed for this purpose by the state receiving 
them. The request must state the authority from which the document to be 
notified has originated, the name and particulars of the parties, the address of the 
final addressee, and the nature of the document, which must be written in the 
language of the authority receiving the letters rogatory. 
 

After the petition is received, the authority requested will remit the notification 
to its final addressee. It may simply remit the document to the addressee for its 

                                                 
41 Law on Civil Procedure, s 160(3); Regulation 1393/2007/EC of the European 

Parliament and of the Council of 13 November 2007 on the Service in the Member 
States of Judicial and Extra-Judicial Documents in Civil and Commercial Matters, 
repealing Council Regulation 1348/2000/EC. 

42 Hague Convention on the Service Abroad of Judicial and Extrajudicial Documents in 
Civil and Commercial Matters. 
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voluntary acceptance, unless the state issuing the letters rogatory has specified 
that the request be executed in any particular way. This authority will then remit 
to the consul of the state issuing the letters rogatory the document certifying the 
delivery of the notification or indicating the fact that has prevented it from being 
delivered. 
 

In its tendency to simplify, the Hague Service Convention considers the 
possibility that the notification may be delivered directly in another 
subscribing state by the consular or diplomatic authorities of a participating 
state who are accredited in the former (unless the state concerned has 
expressly declared its opposition, which, in any case, may not affect the 
notifications from the original state of the diplomatic or consular authority 
effecting the notification). 
 
Notice by Publication 
 

Should there be, ab initio, no record of the domicile or location of the addressee 
of the notification, the notification will be effected through proclamations. In 
this form of notification, the summons (containing a copy of the decision and 
other details of the action and the person to be notified) is affixed to the court’s 
notice board and published in a newspaper. When considered necessary, it also 
may be published in the Official State Gazette.43

 

 

Apart from this general case, notification by proclamation (known as 
“courtroom notification”) is provided in special cases when the identity and 
number of the persons to be notified have not been established. This notification 
involves the reading aloud of the decision to be notified in a public session. 
However, due to a certain mistrust of this system, the LEC provides that 
summonses and writs and decisions thus notified should be published in the 
form of proclamations. For this hypothesis, the proclamations are to be fixed 
specifically “on the door of the place where the judges and magistrates hold the 
hearings” and the dispositions of the definitive judgments are to be published in 
the official publications. 
 
Methods Provided by Hague Convention 
 

The Hague Service Convention attempts to avoid the problems arising out of the 
notification system established by the 1954 Hague Convention on Civil 
Procedure. Specifically, it attempts to speed up the proceedings, while 
preserving the procedural guarantees of the addressee of the notification. 
 

The Hague Service Convention provides that states should appoint a central 
authority to receive letters rogatory, a role assumed in Spain by the Office of the 
Technical Secretary-General of the Ministry of Justice. It is up to the ministerial 
or court authorities to address the notification petition directly to this central 
authority of the state receiving the letters rogatory.  

                                                 
43 Law on Civil Procedure, s 164, modified by Law Number 4/2013 of 4 June 2013.  
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Without prejudice to this innovation in the Hague Service Convention, the states 
may, if they find it appropriate, opt to use the consular or diplomatic route or 
even direct communication between the respective authorities if the states 
involved so decide. Moreover, it is possible to effect notification directly by post 
through authorized public servants of the ministries or courts in the state of 
destination. The request for notification must conform to the formula in the 
model contained in an appendix to the Hague Service Convention and requires 
no legalization. 
 

The process for dealing with the notification request must be conducted in 
accordance with the manner provided by the regulations of the state receiving 
the request and the document may be drafted in or translated into the official 
language of that state. Notification may be effected in the manner specified by 
the requester if this is not incompatible with the legislation of the state receiving 
the request. 
 

In order to protect the procedural guarantees of the final addressee of the 
notification, it is provided that, should the defendant, despite a notification of an 
action having been effected in accordance with the Convention, not put in an 
appearance, the judge of the state making the request will suspend proceedings 
until such time as a certification is provided that the notification of the action 
has been conducted in accordance with the manner laid down in the Convention. 
 

Suspension of proceedings may only be avoided if three conditions are 
concurrently fulfilled: the document has been dispatched in accordance with the 
terms of the Convention; at least six months have passed since the dispatch of 
the document; and it has not been possible, despite having taken the appropriate 
steps before the competent authority in the state receiving the request, to obtain 
any certification. 
 

The exemption from the periods of time allotted for the presentation of appeals 
also is provided for those defendants who have not received the notification of 
the action which should have been delivered in accordance with the rules of the 
Convention (or who received it late), provided that the delay or lack of 
notification is not attributable to the defendant himself; that the defendant’s 
allegations are not totally unfounded; and that the exemption has been requested 
within a reasonable period of time following his knowledge of the decision. The 
term for filing an appeal in such cases must be no less than a period of one year. 
 
Ascertaining Applicable Law 
 

Regional Law 
 

Court regulations in Spain may be described as complex or “plural”, as section 2 
of the Constitution of 1978, while recognizing and guaranteeing the right to 
autonomy of the nationalities and regions making up “the indissoluble unity of 
the Spanish nation”, also allows the autonomous communities to draft their own 
legislation on civil and special matters and on questions of rules. 
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The legislative power of the autonomous communities is, however, a derived 
power. The organization and distribution of jurisdiction requires the recognition 
by each respective statute of autonomy. A study of each of the statutes of 
autonomy, drafted within the general framework of the distribution of 
jurisdiction effected by the Constitution, is beyond the scope of this chapter.44 
 

In this regard, let it suffice to recall that the state’s legislative power has 
exclusive jurisdiction over legislation concerning companies, crimes, and 
prisons;45 over legislation on procedures, without prejudice to the special 
cases deriving out of the peculiarities of the laws on substantiation in each 
autonomous community;46 over labor laws;47 over civil legislation, without 
prejudice to the conservation, amendment, and development of the respective 
special, civil, and privilege legislation by the autonomous communities, as 
appropriate;48 and over the legislation on intellectual and industrial 
property.49

 
 

However, in some cases the autonomous communities may, within the scope of 
the laws on business which are an exclusive jurisdiction of the state, issue 
regulations for their legislative development within their respective territory 
(such as regulations on credits, banking, and insurance) or may take care of their 
execution (such as the laws regarding stockbrokers, insurance brokers, or 
industrial property agents).50 
 
National Law 
 

In view of the provisions of section 8 of the Civil Code, which introduces the 
regulations on questions of international private law contained in chapter IV, the 
laws on crimes, the police, and public safety are binding on everyone within the 
Spanish territory. Moreover, by virtue of the territoriality of the laws on court 
procedure, the only laws applicable to cases being substantiated in Spain will be 
Spanish procedural laws, without prejudice to the remissions that these laws 
might make to foreign regulations regarding acts of the court that must be 
effected outside Spain. 
 

The basic regulation of contracts is included in the Civil Code. Nevertheless, 
this body of law will be applied as a supplement in all cases where a more 
specific law is applicable, as is the case with all business contracts, as these are 
affected by the Commercial Code or some of the special commercial laws. In 
cases where there is a parallel regulation of the contract in both civil and 
commercial laws, the latter will be applicable whenever a trader or 

                                                 
44 There are 17 autonomous communities, and they are subject to their respective statutes 

of autonomy. 
45 Constitution, s 149(6)(a). 
46 Constitution, s 149(6)(a). 
47 Constitution, s 149(7)(a). 
48 Constitution, s 149(8)(a). 
49 Constitution, s 149(9)(a). 
50 Constitution, s 150(2). 
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businessperson is involved (this may be a company, provided it has been 
incorporated as a trading company). 
 
Conflict of Laws 
 

In General 

 

When a legal relationship has connections with the legal systems of several 
different states and when each of these systems has its own rules on the 
jurisdiction of the courts and legislative powers, the private agent involved may 
choose the legal system by which he is to regulate his behavior (choice of law). 
The regulations contained in sections 8, 9, and 10 of the Civil Code apply to this 
choice, attributed to the rules on legislative jurisdiction or applicability, known 
as “rules on the conflict of laws” or “connections”. 

 

These rules are not, however, the only sources for conflict of laws; there also are 
others which, although conventional in nature, are equally binding in Spain and 
which, by virtue of the provisions of sections 95 and 96 of the Constitution, will 
be applied in preference over the internal laws. Examples include the Hague 
Convention of 4 May 1971 on the Law Applicable to Traffic Accidents, the 
Hague Convention of 2 October 1973 on the Law Applicable to Products 
Liability, and the Rome Convention of 19 June 1980 on the Law Applicable to 
Contractual Obligations. 
 
Form of Legal Acts 

 

As doctrine would have it, all legal acts imply a form. This implication 
highlights the profound connection between the essence of a matter and the form 
it takes. At the same time, it underlines the significance of the formal aspects, 
such as the legal guarantees of the certainty of an action and the authenticity of 
indispensable requisites. Thus, the regulation of these aspects and the solution 
given to this regulation, either through recourse to the formula of locus regit 
actum (the principle that the place governs the act) or that of auctor regit actum 
(the principle of territorial application of the local law), is decisive when it 
comes to considering their validity. 

 

Under Spanish law, the form of legal acts is regulated by section 11 of the Civil 
Code. The first paragraph of section 11(1) of the Civil Code recognizes a 
plurality of points of connection by establishing that “the forms and solemnities 
of . . . legal acts will be governed by the law of the country in which they take 
place”, but that: 

 

“. . . nonetheless, those [legal acts] celebrated in accordance with the forms 
and solemnities required by the law applicable to their content as well as 
those celebrated in accordance with the personal law of the grantor or the 
common law of the parties shall also be valid.” 

 

Therefore, no matter which of the three connections is chosen — lex loci, lex 
causae, or lex personae — section 11(1) of the Civil Code accepts that all of 
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them have the same capacity to validate the form of a legal act, although in this 
respect and following some other authors, the rules of the forum vest themselves 
with a certain conceptual priority, which is due to historical tradition both in 
Spanish positive law as well as in international doctrine and practice. On the 
other hand, and complementary to this basic rule, section 11 of the Civil Code 
accepts, in part, the formula of auctor regit actum, by establishing, in section 
11(3), that “Spanish law will be applicable to the contracts, testaments, and 
other legal acts authorized by Spain’s diplomatic or consular officials abroad” 
and by determining, in the final clause of the first paragraph of section 11(2), 
that “those acts and contracts concerning real property shall be valid if granted 
in accordance with the forms and solemnities of the place in which the same is 
located”. 
 

The question concerning the form of legal acts carried out aboard ships and 
aircraft is considered in the final clause of the first paragraph of section 11(2), 
with rules complementary to the formula of locus regit actum, by considering 
that “the acts carried out aboard ships or aircraft during their voyages or flights 
will be deemed to have been committed in the country whose flag they bear and 
in which they are registered”, which means that the law of the vessel’s 
nationality is applicable in these cases as the lex loci. Finally, the second 
paragraph of section 11(2) of the Civil Code prescribes that: 
 

“. . . if the law regulating the contents of the acts and contracts should 
require for them to be valid that they respect a certain form or solemnity, 
this will always be applied, even where these acts or contracts are 
performed abroad. . . .” 

 

This is an evident and imperative enshrinement of the application of the law of 
the matter to its form. It implies that when the importance of the consequences 
of certain acts is exceptional, they can only be performed in the terms prescribed 
by law, and these must therefore be respected even when they are carried out 
abroad. 
 
Contractual Obligations 
 

In the case of contractual obligations, as opposed to extra-contractual obligations, 
the legislative power has recognized that party autonomy has a certain margin for 
action when it comes to choosing the criteria for connection, in line with the 
controlling system of private independence within the scope of purely internal 
contracts. Thus, the positive Spanish system, in which the basic rule is to be found 
in the first paragraph of section 10(5) of the Civil Code, formally recognizes the 
principle of party autonomy, although it is subject to limits. 
 

In effect, this precept provides that “contractual obligations will be subject to the 
law to which the parties have expressly submitted themselves, providing that 
there is some connection with the matter in question”, enshrining autonomy as 
the main connection. Next, it provides certain subsidiary connections 
completing the previous system by establishing that in the absence of party 
autonomy, “the national law common to the parties [must be applied]; in its 
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absence, that of the common regular residence will apply; and finally, the law of 
the place where the contract was celebrated”. 
 

Apart from these general systems, section 10 of the Civil Code contains other 
special systems, depending on the object of the contract in some cases (real 
property) and the type of contract in other cases. Thus, with regard to real 
property, the second paragraph of section 10(5) provides that: 
 

“. . . notwithstanding the provisions of the preceding paragraph, in the 
absence of express submission, the law of the place where the property is 
located shall apply to contracts concerning real property.” 

 

The same provision of the Civil Code later provides that purchase of tangible 
goods from commercial establishments will be governed by the law of the place 
where the commercial establishment is located. All of these rules refer to the lex 
contractus (ie, the overall law governing the contract). Given the existence, 
within the same system, of rules on the conflict of laws referring to other 
matters, such as the capacity of the parties51 or the form of the acts,52 such a 
unifying intent is not feasible. This is corroborated by the existence of 
imperative laws that affect the life of the contract. Thus, together with the rules 
that must be observed in the lex causae and the lex fori, the Spanish legislator 
also declares certain provisions of the lex loci executionis to be applicable. 
 

In fact, the first paragraph of section 10(10) of the Civil Code proclaims the 
submission of performance to the law governing the contract, after which the 
second paragraph acknowledges that “the law of the place of execution will, 
nevertheless, be applied to those forms of the execution which require judicial or 
administrative intervention”. This is a wide-ranging area, as some authors have 
pointed out, in which all material rules relating to a state’s foreign trade could be 
included; if they were not respected, the successful conclusion of the contract 
would become impossible. 
 
Extra-Contractual Obligations 
 

By way of clarification of preliminary concepts, extra-contractual obligations 
may be deemed to include both obligations ex delicto and obligations ex quasi 
delicto and subsumed within the generic notion of quasi-contracts. The first of 
these categories is governed under Spanish law by the provisions of sections 
1092 and 1102 of the Civil Code, while the second category is ruled by sections 
1903 et seq and 1103, and the third category is governed by the provisions of 
section 1887. 
 

The applicable law for ex delicto liability, as dealt with in the first paragraph of 
section 10(9), sets out that “the extra-contractual obligations must be governed 
by the law of the place where the fact whence they derive took place”. In this 
provision of section 10(9) of the Civil Code, the Spanish legislature determines 

                                                 
51 Civil Code, s 9. 
52 Civil Code, s 11. 
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the law applicable to the management of third parties’ affairs, foreseeing that 
such management will be governed by the law of the place where the manager 
carries out the main activity. In this case, the applicability of the lex loci would 
be based not only on the concern to avoid the owner being arbitrarily removed 
from the normal rule of applicable laws, but also on the wish to make him 
comply with all the obligations imposed by such laws. 
 

Finally, section 10(9) of the Civil Code concludes with a rule on conflicts of law 
whereby “unjustified enrichment will be subject to the laws under which the 
value of the wealth was transferred to the person enriched”. In light of the 
jurisprudence, which has developed an expansive interpretation, illicit 
enrichment by a principal — either through an increase in wealth (lucrum 
emergens) or through a non-reduction of wealth (damnum cessans) — with the 
proportional impoverishment of a third party, lies at the heart of all quasi-
contracts. 
 
Commencing Action 

 

Procedural Capacity 
 

Under Spanish law, all persons are explicitly granted the right to effective 
jurisdictional protection of their legitimate rights and interests. From a 
subjective viewpoint, this right applies to all types of persons, whether under 
public law or private law, Spanish or foreign, individuals or legal persons.  

 

From an objective viewpoint, the right is protected by the courts before which 
such persons may appear (ie, they are entitled to be parties to proceedings and to 
judgments in law). The legal capacity of a party to the proceedings is a 
procedural presupposition that, as the legal doctrine accepts without 
controversy, implies the generic ability to be the subject of the action (ie, the 
active or passive bearer of the rights or obligations under contention in the 
action). For some authors, this concept, linked to that of juridical subjectivity, is 
synonymous with the latter, while others feel that this connection does not 
represent an absolute identity, as it is possible for someone who is completely 
capable of being a party to proceedings not to enjoy juridical capacity. 

 

Procedural capacity is the ability of a subject to appear in court, to effect valid 
acts in the proceedings, or for such acts to be effected regarding this person. 
This capacity may be equivalent to capacity for action even though, in this case, 
there also is no complete identity between the two concepts, as certain persons 
without full capacity to exercise their rights, such as an emancipated minor, still 
enjoy full procedural capacity. 

 

While the party’s personal law is generally applied to verify its procedural 
capacity, in the case of foreign plaintiffs or defendants it is the law applied to the 
merits of the claim that is applied — in the absence of any legally established 
criterion — to determine this capacity. This same law applied to the personal 
procedural capacity also is applied to substitutive capacity, whereby persons 
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who are not the bearers of the right on which the actions are based may effect 
procedural actions. 

 

Enjoying these different types of capacity and legitimation is not always 
sufficient to be able to act before the courts, where, because of the complexity of 
the matters to be argued and the formal and technical nature of the proceedings, 
the participation of legal counsel is necessary. In the case of Spanish law, the lex 
fori rule that governs this participation is provided in sections 23 and 31 of the 
LEC. 
 

Section 23 of the LEC sets out that “an appearance in court must be through a 
Procurator, who is licensed in Law, and who is legally empowered to act before 
the court hearing the case”. Nevertheless, this same section, in the first point of 
its second sub-section, also recognizes that litigants may represent themselves in 
oral court proceedings where the quantity does not exceed that of €2,000 and 
when initially requesting the initiation of monetary claims proceedings.53

 

 

Thus, the general rule requires representation by an attorney and participation by 
a solicitor. In the first case, this representation is merely formal in nature; in the 
second case, the participation involves the study, preparation, and drafting of the 
written documentation to be presented by the litigant or entails the solicitor’s 
presence at the acts and appearances in oral declarations.  
 

In this context, when the legal empowerment has been granted in a foreign 
country, the main problem that may arise is the question of whether it is 
sufficient for the procedural formalities required under the law of the foreign 
country to be fulfilled or whether it is necessary to observe the sufficiency and 
legality demands set out in an imperative fashion by section 323 of the LEC. In 
this sense, the legal empowerment must comply, in formal terms, with the 
conditions required in the country of origin (the locus regit actum rule) as well 
as with those presented in section 323. Section 323(2) of the LEC specifically 
requires that foreign public documents be duly apostilled. 
 

As prescribed by section 1280(5) of the Civil Code, the legal empowerment 
must be reflected in a public instrument, whether they are general powers for 
representation in court or the special powers of attorney as required by section 
1713 of the Civil Code (for cases involving certain matters). 
 
Complaint  
 

In General 
 

The complaint (demanda) is the procedural step originating with the plaintiff 
(demandante) and initiating the action. As this is the formal vehicle for the 
exercise of the action, it determines the objects of the dispute and particularly 

                                                 
53 Section 23.1, as modified by Final Provision 1 of Law Number 16/2006 of 26 May 

2006, regulates the Eurojust Member’s Statute and the relations of this body with the 
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the contents of the judgment. It is presented in writing, even in oral proceedings, 
in the form of a writ. Sufficient copies of the writ must be presented, with each 
writ signed for each of the defendants. 
 
Stating Essential Elements 
 

The claim begins with a generic invocation to the judicial organ that has to deal 
with the case and contains a presentation in which the solicitor identifies the 
defendant (demandado), as expressly required by section 399 of the LEC, his 
client, and himself, with reference to the deed of appointment, which will be 
enclosed with the claim. Moreover, the claim enunciates the kind of action 
(declaratory, prosecution, or test action) and the kind of hearing through which 
the case should, according to the plaintiff, be substantiated. 
 

Following this, in another section, the text includes the statement of the facts, 
with numbered paragraphs presenting these in a clear and concise fashion, 
linking them together. Should the solicitor not present this exposition clearly, he 
will be in breach of the provisions of section 399 of the LEC, as can be seen in 
many repeated cases of the jurisprudence with regard to this legal defect in the 
presentation of the claim. 
 

In practice, however, a plea in the context of insufficient elucidation of the facts 
will rarely succeed. This is not only because of the difficulty involved in its 
application (how to determine when the facts have been sufficiently clearly 
expressed and when not), but also because the claim can comply with this 
requirement by indicating what is being sought in such a way and with the 
precise characteristics so as to allow the defendant to undertake what is 
requested. 
 

Following the facts, the legal foundations will be set out succinctly. It is 
sufficient to indicate the rules supporting the plaintiff’s plea (demanda), but it is 
appropriate for these to be related to the facts narrated in the general invocation 
and in the statement of facts, so that the desired judicial consequences can be 
inferred. Neither the judge nor the plaintiff is bound by the legal considerations 
presented in the claim, in accordance with the principle of iura novit curia. 
 

The specific petition for the court’s protection will be presented by the plaintiff 
in the last part of the claim, known as the ‘supplication” (suplico). The precise 
specification of the remedy being sought (the petitum or prayer for relief) is the 
most important requirement of the claim, as well as the most obvious. Its 
omission would ensure the success of a plea for insufficient elucidation of the 
facts, although the Supreme Court (Tribunal Supremo) has held that this plea is 
not valid when the plaintiff’s petitum can be clearly deduced from the claim as a 
whole. 
 
Stating Relief Sought 
 

The petitum determines the kind of court protection that the plaintiff is 
requesting and thus allows the action to be divided into three categories: 
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“prosecutions”, in which the judge is asked to order the defendant to perform a 
certain act; merely declaratory actions, in which the plaintiff attempts to obtain 
the court’s declaration that a particular right or a specified legal relationship 
exists, does not exist, or how it is to be interpreted; and “test actions”, in which 
the plaintiff attempts to obtain the creation, modification, or rescission of a right 
or legal relationship. 
 
Types of Answer 
 

In General 
 

The defendant answers the claim whenever he adopts any active position in 
response to it. If the claim is the formal vehicle for the exercise of the action, 
the answer is the formal vehicle whereby the defendant confronts the 
plaintiff’s action. In this situation, the answer shares the main characteristics 
of the complaint, both in structure and nature, as indicated in section 405 of 
the LEC. 

 

Thus, the answer must adapt to the formal requirements of the complaint. This 
means that the facts must be clearly distinguished from the legal foundations 
and the section setting out the remedy sought. Moreover, the answer must be 
accompanied by the same documentation as the original claim, listed in 
sections 264 and 265 of the LEC: powers accrediting the personality of the 
solicitor; documents accrediting the character (capacity) with which the 
litigant is appearing in court; and documentation on which the party bases its 
rights. 
 
Denials 
 

In the answer, the defendant may simply deny the facts included in the 
complaint. Even if he denies the facts with no further explanation, the burden of 
proving these facts will lie with the plaintiff. However, it is possible that the 
defendant may admit the truth of the facts alleged by the plaintiff while denying 
the legal effects that the plaintiff has deduced from these events.  
 

In the latter situation, provided there is total agreement on the facts, the 
proceedings are greatly simplified. The litigation will be limited to the 
consideration and legal scope of the facts that have been admitted by both 
parties, thus making it unnecessary to go through the presentation of evidence 
and even the second instance of proceedings (in hearings for large and petty 
amounts and eviction proceedings). 
 
Exceptions 
 

Denial or admission of the facts included in the complaint, or denial of the legal 
effects while admitting the facts in the complaint, presuppose that the defendant 
adopts a position with regard to factual statements and legal considerations 
contained in the answer.  
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Nevertheless, the most common situation is where the defendant includes in his 
answer certain facts that are new to the case and which it will be up to him to 
prove. This latter kind of defense is known as “exceptions”.54 
 
Reply 
 

The Spanish court system includes two kinds of hypotheses in which the 
plaintiff may respond to the defendant’s answer: response to the defendant’s 
counterclaim or reply to the defendant’s answer.  

 

The plaintiff may respond to the defendant whenever the latter’s answer 
contains or constitutes a counterclaim. In fact, there is no real reply to the 
defendant’s response, as the counterclaim is a new suit, to which the plaintiff 
will respond in the capacity of a defendant. The true response by the plaintiff to 
the defendant’s answer is the “reply”. This is not a necessary pleading (as are 
the complaint and answer), but a step that the plaintiff may renounce expressly 
or implicitly (eg, by letting the term assigned for the reply pass without replying 
to the answer). 

 

In the same reply, the plaintiff may respond to the counterclaim, if appropriate, 
or he also may renounce his right to reply and respond solely to the 
counterclaim. The latter choice of only responding to the counterclaim can be 
understood if one bears in mind that the defendant acquires the right to a 
rejoinder if the reply is presented. Should the plaintiff renounce his right to reply 
or fail to present the reply within the period of 10 days appointed by law, the 
defendant may not make use of the right to a rejoinder. 
 
Amendments to Pleadings 

 

The reply and rejoinder documents may contain various pleas, with the sole 
purpose of clarifying and specifying the facts and requests in the complaint and the 
answer. In small claims proceedings, the possibility of clarifying the facts and 
requests may take place in the so-called “prior appearance” of the parties before 
the judge in an oral proceeding that precedes the presentation of evidence. 
 

As in the answer, silence regarding the allegations of the other party and evasive 
responses may be taken as recognition of the facts to which they refer. In this 
sense, the burden of negation means that those facts which, although not 
admitted, have not been denied, do not need to be proved, as the judge may find 
in this fact the legal effect claimed by the party so pleading without the necessity 
for it to be proved. 
 

In any case, a noteworthy factor is the prohibition of altering the complaint, as 
included in section 412 of the LEC. This prohibition is infringed when the 
parties alter their original requests, complaints, or answers during the pleadings 
(complaint, answer, or reply). The jurisprudence of the Supreme Court has 
upheld this principle, although changing it slightly by accepting the introduction 

                                                 
54 Law on Civil Procedure, s 405(1) and (2). 
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of clarifying or complementary requests in addition to the originals, provided 
that they are compatible and consistent with the original pleadings and do not 
alter their essence. 
 
Supplemental Pleadings 

 

Despite the prohibition against altering the complaint, the Spanish system for 
court procedure does allow, under very specific circumstances, the addition of 
supplemental pleadings by either the plaintiff or the defendant. The method for 
adding these pleas is the so-called “extension writ”, referred to in sections 286 
and 426 of the LEC. According to this statute, this writ is possible following the 
submission of the replies and rejoinders, should any fact of outstanding 
influence for the resolution of the case come to light or should the parties 
become aware of a similar fact from an earlier period that they swear they had 
no prior knowledge of.  
 

The writ must be dispatched to the other party so that it may deny or admit the 
facts, or even plead other facts that cancel out those stated in the extension writ. 
The extension writ must be distinguished from the extension of the complaint. 
The extension of the complaint refers to a form of joinder of actions and is 
subject to its constraints.55 Thus, it is only possible to extend the complaint 
lodged before reception of the answer from the defendant. If the plaintiff varies 
his pleas after this point in the proceedings, this would represent an alteration in 
the plea. 
 
Joinder of Claims and Parties 
 

In sections 71 et seq, the LEC regulates the joinder of actions and allows that 
when there is a clear connection between the issues, various objectives be 
substantiated simultaneously for resolution in the same judgment. The 
characteristic feature is that a single plaintiff exercises two or more actions 
against a single defendant in his complaint. 
 

The plaintiff may join claims into one single complaint either initially or 
following the presentation of the complaint, but before the presentation of the 
defendant’s answer. This latter case is known as the extension of the complaint. 
 

The initial joinder of causes of action may be “objective” (acumulación de 
acciones), when various actions are joined against a single defendant (litis 
consorcio activo necesario), or “subjective” (litis consorcio pasivo necesario), 
when the actions joined are addressed to various defendants56 or are lodged by 
various plaintiffs. In the latter case, apart from a joinder, there also is joint 
litigation. 
 

This distinction is not conclusive, however, in that all subjective joinders 
represent an objective joinder of causes of action, as these are actions that might 

                                                 
55 Law on Civil Procedure, s 401(2). 
56 Law on Civil Procedure, s 72. 
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have given rise to separate proceedings but are being tried together and will be 
resolved in a single judgment. As a result, the “subjective” joinder must always 
comply with the requirements established in section 72 of the LEC for the 
objective joinder of causes of action. 
 

The objective joinder of causes of action is a privilege (never an obligation) of 
the plaintiff. The actions may be joined in two ways: in a simple joinder or in a 
contingency joinder. A simple joinder is feasible for those actions that are 
completely different from one another or for those with a juridical relationship 
such that the admission of one of them would mean the admission of all the 
others.  
 

A contingency joinder occurs with two or more actions that are incompatible 
with each other, but which are exercised jointly so that the judge may begin 
to analyze the merits of the second case only after the first has been 
dismissed. The requirements for an objective joinder are that the same 
plaintiff exercises various actions against the same defendant;57 that the judge 
before whom the action is raised has jurisdiction over each of the actions;58 
that the actions must be substantiated in a procedure of the same nature;59 and 
that the actions that the plaintiff wishes to join are not incompatible with each 
other.60

 
 

The joinder of causes of action that a person may have against various other 
persons, or various plaintiffs against one person (subjective joinder), is 
applicable when the requirements of section 72 of the LEC are fulfilled and 
when they “arise out of a single title or are based on the same cause of action”. 

This requirement for a certain connection between the actions refers to the 
voluntary subjective joinder, but this may sometimes be necessary. 
 

The so-called “joint litigation” process takes place as a result of the precept that 
obliges an action to be conducted simultaneously against several persons, as, for 
example, with regard to indivisible obligations61 or to the payment of hereditary 
debts.62 

 
 

Supreme Court jurisprudence has extended the requirement of joint actions 
against several persons to other situations, such as persons who might be 
directly affected by the judgment, or persons who have an evident legitimate 
interest in the outcome of the case, or persons who are involved in a legal 
relationship that, through being indivisible, only allows for a single decision. 
 

The practical consequence of the obligation to join the causes of action in a 
subjective joinder is that the trial activity of each of the members in the joint 
litigation will be to the benefit of the others, although the prejudicial acts 

                                                 
57 Law on Civil Procedure, s 71(2). 
58 Law on Civil Procedure, s 73(1)(1º). 
59 Law on Civil Procedure, s 73(1)(2). 
60 Law on Civil Procedure, s 71(3). 
61 Civil Code, s 1139. 
62 Civil Code, s 1084. 
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effected by any of the others (such as a settlement reached by one of the parties) 
will have no effect on the other parties.  
 

When the plaintiff effects the joinder of actions following the presentation of the 
complaint (extension of complaint), this must always be done before the 
complaint is answered. The only special feature of this kind of joinder is that the 
term for responding to the complaint will be counted from the moment at which 
the extension writ is dispatched to the defendant. 
 

In view of the provisions of sections 71 and 74 et seq of the LEC, it is necessary 
to distinguish between a joinder of actions in general and the joinder of 
proceedings, which occurs when two separate proceedings, already under way 
and pending, are combined to be tried together and resolved through a single 
judgment. 
 
Counterclaim 
 

Counterclaim (reconvención) has been defined as a new action by the defendant 
against the plaintiff, to be tried in the same proceedings and to be resolved by 
the same judgment as the original complaint.  
 

As for the counterclaim itself, the plaintiff will become the defendant and the 
defendant will be the plaintiff, but they will conserve their original positions 
with regard to the complaint that originated the process. In Spain, 
counterclaims can be filed very easily, without any requirement for 
connection with the object of the proceedings. This is due to the scarce and 
fragmentary nature of the legal regulations that have led the doctrine and 
jurisprudence to accept not only irrelevant counterclaims, but also implied 
counterclaims. 

 

The concept of implied counterclaims has been developed by the jurisprudence 
through interpreting that a counterclaim exists whenever the defendant includes 
in his answer any request that goes beyond the petition of his acquittal.  

 

As a result, the defendant always lodges a counterclaim whenever his answer 
includes allegations that represent a new object other than that which gave rise 
to the suit (such as claiming compensation). Nonetheless, the Supreme Court has 
pointed out that the counterclaim must be set out with some clarity. 
 

The form of the counterclaim, in the absence of legal regulation, corresponds to 
the requirements of any plea. Despite being part of the written answer,63 it must 
be distinguished from this, as it contains its own sections on facts, legal 
foundations, and supplication. There is a logical limitation to the lodging of a 
counterclaim, in that there must be a relationship between the counterclaim and 
the original cause of the complaint in those trials that are intended to deal with 
certain specific matters, even when the normal declaratory trial proceedings are 
used for substantiation. In addition, the counterclaim must be capable of being 

                                                 
63 Law on Civil Procedure, ss 406(3), 399, and 400. 
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heard in the same procedural channel through which the main complaint is being 
dealt with.64

 
 

The judge dealing with the main complaint must have authority to decide the 
counterclaim. In the case of counterclaims, as opposed to the procedure for 
joinder of cause of actions, the amounts of the claims in the two complaints are 
not added together to determine the question of jurisdiction. Finally, within the 
topic of counterclaim requirements, the defendant (or co-defendant, if there is 
more than one defendant) is obligated to direct the counterclaim against the 
plaintiff and not against a third party.  
 

The counterclaim must fulfill all of the requirements of the trial procedure, 
although it can be assumed that the requirements referring to the defendant 
submitting a counterclaim have already been met through having been admitted 
as a party to the main complaint. The plaintiff may oppose the counterclaim if 
there is some procedural flaw that prevents it, such as a question of lis pendens. 
The counterclaim may be lodged as a contingency, so that the judge may begin 
to consider the question only if the proposed defenses are dismissed. On 
occasions, the defendant pleads certain facts for his defense that might constitute 
a defense as well as a counterclaim. At the practical level, the choice is an 
important one. So long as the defendant pleads defenses, the plaintiff has no 
right to answer these allegations (except for the possibility of a reply considered 
in cases of large amounts), but the plaintiff will always have the opportunity to 
respond to a counterclaim. 
 
Cross-Claims 
 

Cross-claims are claims made against co-defendants or co-plaintiffs, but not 
against an opposing party. Cross-claims against co-defendants have been 
admitted by Spanish jurisprudence and are treated as counterclaims.  
 

Cross-claims between co-plaintiffs are not expressly considered in Spanish 
legislation, although there seems to be no obstacle to a person in the position of 
co-plaintiff presenting a new suit against a fellow plaintiff. If any of the parties 
were interested and the other necessary requirements are met, it also would be 
possible to decide the resolution of both cases in the same judgment. 
 
Third-Party Claims 
 

In General 
 

Under current Spanish rules, two forms of third-party involvement can be 
admitted. This participation is the recourse placed at the disposal of third parties 
in order to defend their rights or allow them to prevail in the face of lis pendens.  
 

For third-party claims (tercerías) to be admitted, they must be exercised by a 
true third party (ie, someone who is not a direct party to the dispute) who has not 

                                                 
64 Law on Civil Procedure, s 406(3). 



SPA-28                                                                      INTERNATIONAL CIVIL PROCEDURE 
 

(Release 4 – 2015) 

been placed in a similar legal situation to any of the parties, but who has some 
relationship with the rights being dealt with in the case. 
 
Third-Party Claim to Ownership 
 

Third-party claim to ownership is a court process through which the third party 
attempts to have the attachment on a particular property lifted because this third 
party is the owner of the property and not the person who has possession of the 
attached property, or through which the third party protects a right over the 
property which would be harmed in the case of mandatory foreclosure.  
 

The petitum of the third-party claim would be limited to requesting that the 
judge lift the attachment, and the object of the claim would be the discussion of 
errors in the assignation of ownership of the attached property. The right 
pleaded by the third party must be current and must have been consolidated 
prior to the attachment.  
 

Nevertheless, third-party claims to ownership may be founded on rights other 
than possession, but which are in opposition to the attachment or future disposal 
of the property (rights over property in re aliena, such as usufruct, or a right to a 
sum for the conveyance of attached premises). As there is a clear analogy with 
actions for recovery, the third-party claimant will have to accredit the right he 
invokes.65

 

 

The third-party claim may be lodged as soon as the property in question has 
been attached (even if the attachment has been effected by virtue of a preventive 
attachment). Third-party claims will be admitted until such time as the sale of 
the property in question is consummated or the property is adjudged in payment. 
 

Third-party claims to ownership may be undertaken at any stage of the 
foreclosure process. In accordance with section 596 of the LEC, a third-party 
claim to ownership will not be admitted once the deed has been formalized or 
the sale has been completed for the disposal of the property in question, or once 
it has been adjudged to the executing creditor in payment. 
 
Third-Party Claim for Paramount Right  
 

A third-party claim for a paramount right is the procedure whereby a third-party 
creditor may make his preferential right prevail in an action for foreclosure by a 
single creditor.66 It therefore corresponds to the existence of credits classified as 
preferential because they entitle their bearers to collect payment before the other 
creditors of the same debtor. 
 

In a third-party claim for a paramount right, two joined actions must be 
exercised according to legal imperative. One action is against the foreclosed 
debtor, containing a personal action for prosecution based on a real, due, and 
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payable debt. This is only a procedural step, in that it exhausts its 
effectiveness within that sphere. It is not infrequent, however, for the third-
party claimant’s right to be already reflected in an entitlement to execution or 
even in a decision pronouncing judgment. Even in these cases and until such 
time as there is no firm decision, the judge must analyze the creditor’s claim 
to the debt. 
 

The second action that a third-party claimant also must exercise is against the 
foreclosing creditor. This action is aimed at stopping the executing creditor from 
recouping his debt (plus interests and legal costs) through the sale of the 
attached property and regardless of the existence of the debtors’ other 
creditors.67 The exception to this precept is specifically expressed in section 613 
of the LEC, which says that the product of the disposal of the attached property 
may not be applied to any other purpose that “has not been declared preferential 
in foreclosure proceedings”. This allows the judge, if the plea is made in time 
and the other executing creditor can prove his preferential right is reflected in a 
judgment, to change the destination of the amount produced through the disposal 
of the property in order to satisfy this preferential credit. 
 

The judge’s decision requires the comparison of the third-party creditor’s 
entitlement to execution with that of the executing creditor in order to determine 
whether the third-party creditor’s title is executable and preferential to that of 
the executing creditor and, in short, to proceed with the organization of the 
credits in the order of preference provided in sections 1921−1929 of the Civil 
Code and in other laws.68

 
 

Third-party claims to a paramount right may be undertaken at any stage of the 
foreclosure process. In accordance with section 596 of the LEC, a third-party 
claim to a paramount right will not be admitted after payment has been effected 
to the executing third party. 
 
Procedural Features Common to Third-Party Claims 
 

The most outstanding points of third-party claims are the specific precautions 
established by the legislator to prevent third-party claims from being lodged 
with purely dilatory intentions. Thus, for the judge to proceed with the claim, the 
third-party claimant is first required to present a document providing prima facie 
evidence of the existence and validity of his right. In this respect, the 
jurisprudence has admitted various kinds of documents (sales contracts, loan 
deeds, declaration of facts found proven in a criminal judgment), but it generally 
rejects documents drafted unilaterally by the third-party claimant. 
 

The second noteworthy requirement is that the third-party claimant must address 
his claim simultaneously against the debtor and the executing creditor. This is 
therefore a form of joint litigation, which brings with it the possibility of 
pleading the absence of one of the parties to prevent the judge from handing 

                                                 
67 Law on Civil Procedure, s 613. 
68 Workers’ Statute, s 32; Commercial Code, ss 665 et seq. 



SPA-30                                                                      INTERNATIONAL CIVIL PROCEDURE 
 

(Release 4 – 2015) 

down judgment. The judge also may appreciate this fact ex officio and refrain 
from issuing a judgment. 

 

If the executing creditor and the foreclosed person should reach agreement on 
the third-party claim or if both of them should fail to reply to the claim, the 
judge will, without further ado, declare the proceedings ready for formal hearing 
and will summon the parties to hand down the judgment, which may be 
appealed against in both effects. Even when the lack of response to the third-
party claim might, in principle, be deemed a tacit agreement in cases where 
there are two or more co-defendants, acceptance by one of them cannot 
prejudice the others, because otherwise the situation would mean the division of 
the case’s consistency, and it cannot be forgotten that the third-party action is 
indivisible. 
 
Impleader 
 

In certain circumstances under Spanish law, one of the parties in a trial is 
allowed to call in a third party who has previously been uninvolved in the case 
in order to form part of the same case. This litis denuntiatio or “call to a third 
party” may be used to obtain the third party’s assistance for the defendant or to 
create a factual situation on which other rights such as guarantees or reparation 
may depend. 
 

First, there is the call for a guarantee, which the purchaser makes to a seller 
when a third party outside the contract of sale claims ownership of the item 
transferred. The sued purchaser, for example, calls in the seller in order to assist 
him in the proceedings to prevent the loss of the item sold because of a firm 
judgment based on a right that pre-existed before the sale.  
 

When the seller (third party) receives the notification (made by the judge at the 
defendant’s request) that the trial is pending, he can adopt two strategies that 
will lead to different consequences. If the third party decides to appear and 
answer the claim, he will be admitted as a party and the purchaser-defendant 
will retain his position as a party. If the third party does not put in an 
appearance, the litigation will proceed against the defendant; however, should 
the defendant lose the case and the object sold, he will be entitled to demand 
reparation from the seller for the eviction.69

 

 

Second, it is possible for an immediate possessor (lessee or usufructuary) to 
call in the owner to be a party to the case against the defendant, in which the 
owner’s rights might be affected. This possibility derives from the general 
principle by which the immediate possessor must communicate to the owner 
all those acts of third parties that might be able to affect the rights of 
ownership. Logically, these acts affecting ownership are deemed to include the 
lodging of a complaint against the immediate possessor (even though the 
statutes do not expressly consider the point). If the owner attends the call by 

                                                 
69 Civil Code, s 1481. 
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the usufructuary or lessee, he must be admitted to the proceedings as an 
associate in joint litigation. 
 

A third noteworthy situation occurs when one of the heirs is sued by a creditor 
for a debt of the decedent’s estate. As the Civil Code allows the creditor to 
claim the entire debt from any of the heirs (except those who accepted the 
legacy with benefit of inventory), it also allows the defendant to ask for the 
joint heirs to be summoned (unless the defendant alone has been made liable 
for the payment of the debt). Any joint heir who appears will do so in the 
capacity of joint litigator. 
 
Interpleader 
 

Under Spanish positive law, there is no procedural instrument that wholly 
coincides with the concept of interpleader, which is more specific to the law of 
the English-speaking world. If, however, one considers the essence of the law, 
under which a party sued by two or more persons may claim that he has no 
interest in claiming the property and request that the question of ownership 
should be investigated and that he should be relieved of all liability, this 
procedure may be assimilated to that of a counterclaim, in that it extends the 
initial objective of the suit. 
 
Intervention 
 

The intervention of a third party in a suit may correspond to several different 
intentions and consequently has different names under Spanish law. Apart from 
forced intervention, which is the result of a call made by one of the parties to the 
suit involving a third party, there is another form of intervention known as 
“voluntary intervention”, which is not regulated by statute but which has been 
accepted by the jurisprudence. In voluntary intervention, the third party requests 
the judge for authorization to become a party to a case involving others, in order 
to support the legal position of one of the parties. 
 

Due to a lack of statutory regulation, there are still open questions, such as the 
status of the party intervening in the suit. A section of the doctrine and the 
jurisprudence holds that the third party must be accorded the same procedural 
faculties as the party it supports; otherwise, it would be liable to possibilities of 
fraud, which is precisely what the third party is trying to avoid by its 
intervention. 
 

Together with forced intervention and voluntary intervention, there is a third 
kind of intervention, which Spanish legal terminology refers to as “intervention 
with an independent claim”. This form of intervention is characterized by the 
fact that the third party lodges a claim simultaneously against both of the parties 
to a suit, requesting a legal tutelage that is incompatible with the interests of 
those parties. The articulation of these three suits (the main complaint plus the 
ones addressed by the third party against the plaintiff and defendant 
simultaneously) is plagued with problems, and two imperfect solutions have 
been devised in the German and Italian legal systems. 



SPA-32                                                                      INTERNATIONAL CIVIL PROCEDURE 
 

(Release 4 – 2015) 

This situation is not regulated under Spanish law, but its advantages could be 
achieved through the resolution of the proceedings with a single judgment (by 
joining the suit between A and B to those addressed by C against A and B 
simultaneously). At times, one of the doctrinal sectors has attempted to 
assimilate the circumstances of intervention as principal to those produced as a 
result of the intervention of a third-party claimant. Nonetheless, a deeper 
analysis of both these procedural forms indicates clear differences, bearing in 
mind that a third-party claim is a procedure designed exclusively for foreclosure 
suits, while intervention occurs in declaratory processes. 

 
Obtaining Information Prior to Trial 
 

Types of Discovery 
 

In General 
 

According to Spanish law, the preparation for the trial will be in accordance 
with the procedural steps provided in section 256 of the LEC, generally called 
“preliminary proceedings” (diligencias preliminares). In a strict sense, these 
proceedings, as some authors point out, are more “initiative acts” of the process 
than its “preparatory acts”, because they are a judicial practice of law in which, 
according to the provisions of section 1937 of the Civil Code, a stay of 
proceedings should be recognized. 
 

Preliminary proceedings are a set of procedural steps carried out before a judge 
who has cognizance of the proceedings and is, therefore, competent in the 
preliminary hearing. Preliminary proceedings are intended to clarify the 
questions that could emerge before the main action arises, such as the legal 
capacity or competency of the defendant, the relevancy or irrelevancy of 
questions posed to that end, or the discovery and, when appropriate, the 
production of property.  
 
Interrogatories to Parties and Witnesses 
 

Interrogatories to parties and witnesses can typically only be done after the 
action has been brought before the court. Therefore, the provisions of sections 
301 et seq of the LEC, which permit such interrogations in cases of witnesses of 
an advanced age, those facing an imminent threat to their lives, or in case of an 
impending stay in a place in which communications are difficult or belated, are 
an exception to the rule that prohibits declarations from witnesses before the 
hearing. 
 
Discovery and Production of Property 
 

The discovery and production of the property (physical evidence) that, if 
appropriate, will become the object of the real or mixed action to be brought 
against the person holding the property, is one of the most common and 
important preliminary proceedings for a trial. It is regulated in sections 256 
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and 261 of the LEC and has a preventive intention. Its purpose is that the 
future defendant should remain in a situation similar to the one of the 
depositary. The defendant is warned to keep the property until the resolution 
of the court. 
 

If the person required to produce the property refuses to do so at the time of the 
proceedings (or at any later time), the judge has no other coercive way of 
compelling him other than by a judgment of exception against him, allowing the 
petitioner to sue for damages in the future main action or in a different action 
brought for that purpose. 
 
Use of Discovery at Trial 

 

In the case of a statement made under oath, as provided in section 256(1) of the 
LEC, the procedure will be as established for the interrogatories to parties and 
witnesses in trial. The interrogation of parties and witnesses as provided in 
section 301 of the LEC will be conducted as established in sections 302 et seq of 
the LEC. In addition, in the case of discovery and production of property that the 
plaintiff intends to claim, the property must be described in the petition. 
 
Interim Measures of Protection 

 

In Spanish law, there is precautionary provisional justice, which includes 
measures correspondingly called “precautionary provisional measures”. As one 
author correctly points out, this does not mean that there is a specific concept of 
precautionary provisional measures as such; rather, the concept has developed in 
a scattered way through different laws such as the LEC, the Real Estate 
Mortgage Act (REMA), the Commercial Code, and the Civil Code. 

 

Precautionary preventive measures may be defined as measures that are 
approved in a process already underway or which is about to begin within the 
statutory term for doing so, for the purpose of securing the effectiveness of 
pending or future judgments which may have a financial content or may call for 
a party to do or refrain from doing something, or for the purpose of providing or 
preserving a necessary or legally appropriate position in the relevant proceeding. 

 

The basic objective of these measures is to prevent a debtor who is acting in bad 
faith from escaping performance of an obligation, becoming insolvent, or hiding 
away the things to which the process refers, squandering his wealth, or even 
disappearing. Therefore, these measures are aimed at protecting the creditor’s 
rights and, at the same time, preventing the debtor from doing anything that 
might hamper execution of the relevant judgment. 

 

These precautionary measures are mainly provisional measures, as they last only 
as long as the main process that is pending or is to be initiated. As such, these 
measures anticipate the final result of the main process, making timeliness 
prevail over security considerations, on the grounds that in many cases a belated 
judgment may involve a denial of justice. These measures are normally 
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conditional on the party that requests them providing security in the form of a 
bond, to answer for any eventual damages that may be caused to the other party 
by such measures, particularly when the party who requested the measures loses 
the main suit.  

 

Sometimes, the requirement of posting a bond is so prohibitive — as in the case 
of provisionally executing a judgment that is pending appeal for dismissal or 
reversal — that it may prevent the precautionary measure from being ordered. 
The actual type of precautionary measure is normally chosen according to the 
purpose it is intended to serve, such as to guarantee the effectiveness of 
judgments having a financial content, to call for doing or not doing something to 
be ordered in pending or future processes, or to provide or preserve a necessary 
or legally appropriate position in such proceedings. 
 

Apart from these precautionary measures, which are the most typical, there are 
others. Among these, a measure known as precautionary attachment is set 
apart, in a category of its own, with the rest falling under the general 
description of provisional security measures without any further 
methodological distinctions. 

 

Among the precautionary measures that guarantee the effectiveness of 
judgments, the main ones are preventive attachment,70 provisional annotation of 
a complaint at the Real Estate Registry,71 and suspension of resolutions passed 
by general shareholders’ meetings.72 Measures that provide or preserve a given 
position in the proceedings include the appellant’s bond for securing leave of 
appeal to both effects where permission to appeal has been granted to a single 
effect, provisional execution of a judgment, and stay of execution of a judgment 
pending review. 
 
Termination of Court Proceedings 
 

Expiration of Term 
 

The conclusion of court proceedings in the first instance may come about 
through expiration of term. This expiration is deemed to be the effect produced 
by law when certain terms transpire without the litigants formally requesting the 
continuance of the proceedings, either because the case has been concluded by 
other means or because the judgment is not required or desired by either of the 
parties. 
 

According to the provisions of section 237(1) of the LEC, the proceedings in all 
kinds of cases will be deemed abandoned and will lapse by operation of law if 
their continuation is not urged within the term of two years while the case is still 
in first instance; within the term of one year in second instance; and within the 

                                                 
70 Law on Civil Procedure, s 727(1ª). 
71 Real Estate Mortgage Act, s 42(1); Law on Civil Procedure, s 727(5ª) and (6ª). 
72 Law on Civil Procedure, s 727(10ª); Civil Code, s 1785. 
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term of one year if the case is pending an extraordinary appeal or an appeal in 
cassation, with all terms being counted from the date of the last notification 
made to the parties. 
 

The effect of expiry of the term of the proceedings, resolved by writ and always 
declared ex officio by the judge,73 is the conclusion of the trial. The 
documentation is then archived if the lapse takes place in the first instance, or 
the judgment acquires definitive status if the expiry of the period occurs in the 
second instance or during an extraordinary appeal procedure.74 The conclusion 
of the process in the first instance leaves the claim unadjudicated, and it may be 
exercised anew if the plaintiff so wishes. 
 
Summary Judgments 
 

The court may render its decisions in the form of a judgment not only when it 
definitively resolves the matters in dispute in a case at any instance or on 
extraordinary appeal, but also when the court’s decision on a defense 
conclusively determines the object of the claim or when it finds that a litigant 
may no longer be heard because of a party’s non-appearance.75

 
 

Similarly, judicial declarations in the form of rulings may resolve the incidents 
arising during the trial and requiring a decision independent and separate from 
the definitive judgment or when judicial declarations need not be handed down 
in the form of a judgment. 
 
Default Judgments 
 

Once the time period established in the arrangement has elapsed, default 
occurs if the defendant, who has been served in person or through his next of 
kin or a relative who had been found in the household, does not appear at the 
hearing.  
 

Default is a legal situation that is contrary to appearance in the proceedings.76 

This absence is a legal default, not a material one; absence does not imply civil 
contempt as does default, and it is remedied by the party’s appearance at the 
trial. 

 

In this sense, section 499 of the LEC establishes that regardless of the status of 
the suit, in which the defaulting party appears, he will be admitted as a party to 
the suit and the substantiation of the case will take him into account, even 
though some rulings cannot be effected through a lapse of term. Thus, it will not 
be possible to answer the claim, and the evidentiary stage may be completed 
during the second instance if the appearance by the party occurs after its 
conclusion. 

                                                 
73 Law on Civil Procedure, s 237(2). 
74 Law on Civil Procedure, s 240. 
75 Law on Civil Procedure, s 496. 
76 Law on Civil Procedure, s 442. 
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Default only produces effects when it has been declared by legal authority. For 
this declaration to have effect, it must be notified to the person concerned and it 
converts the de facto situation into a de iure one. It is independent of whether or 
not the defendant wishes to appear at the trial. The plaintiff does not need to 
request this declaration of default, as it is made without the plaintiff making 
known the absence of the defendant. 
 

The declaration of default means that the defaulting defendant77 may not effect 
any procedural action while affected by this situation. This does not imply any 
repercussion for the plaintiff as to his burdens or possibilities, as he is in the 
same situation as if there were no default. Nor does it imply any acceptance of 
the claim or admission of the facts for the defendant, not even a ficta confessio. 
The judgment handed down in a situation of default produces an effect of res 
judicata. However, in certain circumstances, a default judgment may be subject 
to a special rescission process, the extraordinary remedy of a hearing for the 
defaulter when, for example, the declaration has not been delivered to him in 
person. Thus, until such time as the terms provided for the lodging of the 
remedy, the legislation prevents the disposal of the property obtained through 
execution. 
 
Other Means of Termination without Plenary Trial 
 

In General 
 

Through a series of procedural acts such as acceptance of the claim, 
abandonment, waiver, or judicial compromise, the parties may conclude the trial 
directly or indirectly and thus precipitate the corresponding court decision, 
either in the form of a judgment or in the form of a ruling. In all these cases, the 
trial is therefore interrupted, without the proceedings having been completed. 
 
Voluntary Dismissal 
 

The acceptance of the claim is a declaration made by the defendant at any point 
in the proceedings whereby he accepts what the plaintiff is requesting in the 
claim, thus recognizing that the plaintiff’s plea was well founded.78 In principle, 
acceptance of the claim produces the termination of the trial and the subsequent 
condemnatory judgment, unless it involves violation of public interest or public 
order or implies damage to third parties, in which case the trial will continue 
until its normal conclusion. 
 

Voluntary dismissal does not imply that the legal costs must necessarily be 
charged to the defendant. Specifically, if a voluntary dismissal occurs before 

                                                 
77 And not the plaintiff, according to accepted Spanish legal doctrine. 
78 Law on Civil Procedure, s 21. Section 2, sub-section 1, paragraph 2, of Law Number 

19/2009 of 23 November 2009, for the Streamlining of Procedural Measures, 
introduced a third new paragraph to section 21 of the Civil Procedure Law, which 
regulates agreements’ compliance and the effects of this on payments in eviction 
trials.  
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the claim is answered, there is no question of assessing the defendant for 
costs.79 Nevertheless, if the plaintiff has had to lodge his claim due to the fault 
of the defendant (ie, if there has been bad faith on the defendant’s part), costs 
will be assessed. 
 

As opposed to acceptance of the claim in which the court proceedings are 
concluded through a causal action by the defendant in a voluntary dismissal, the 
unilateral declaration of the plaintiff is a procedure through which he abandons 
the litigation without waiving the claim, which is recognized through a ruling or 
decree that leaves the merits of the case unadjucated.80

 

 

Dismissal does not require the defendant’s consent to be valid, but if the 
defendant has answered the claim and opposed it and his interest in the trial’s 
continuance until the end can be deduced, it would seem appropriate for the 
defendant’s consent to be requested, but this would not happen if his interest 
does not exist. 
 
Dismissal for Failure to Prosecute 
 

In abandonment, the plaintiff abandons the trial but does not waive the claim. 
In waiver, on the other hand, the plaintiff signs a statement to the effect that 
the claim is unfounded and by doing so he waives the right to the court’s 
protection, thus determining an absolutory judgment with the authority of  
res judicata, which is handed down without any requirement for the trial  
to continue as, regardless of its situation, the judgment will always be 
absolute. 
 

A waiver, like the abandonment of a claim, requires that the solicitor have 
special powers of attorney. The general powers granted by the plaintiff for legal 
representation will not be sufficient. In the absence of such powers, the waiver 
later can be ratified by the plaintiff. However, the waiver does not require, as 

                                                 
79 Law on Civil Procedure, s 395. Section 395, sub-section 1, paragraph 2, of the Civil 

Procedure Law has been modified by Law Number 5/2012 of 6 July 2012, for 
Mediation in Civil and Commercial Cases, stipulating that, if the defendant accepts 
the action, there will be no order for judicial costs unless the Court finds that the 
defendant acted in bad faith. This exists when, before presenting the action, a question 
over the defendant’s credibility has been posed and payment possibilities have been 
accounted for or if mediation or conciliation proceedings have already been initiated 
or brought against him.  

80 Law on Civil Procedure, s 20. Section 15, sub-section 8, of Law Number 13/2009 of 3 
November 2009, for the Reform of Procedural Legislation and the Implementation of 
a New Judicial Office, has amended section 20, paragraph 3, of the Civil Procedure 
Law, and establishes that a copy of the waiver will be given to the defendant within a 
period of ten days: in the event that the defendant has given his consent or at least 
does not oppose it, the clerk will declare a stay of proceedings, and the plaintiff will 
therefore be able to initiate new proceedings on the same matter. The amendment also 
establishes that in any case to the contrary, the judge will resolve proceedings in the 
way he deems most appropriate.  
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abandonment of a claim does, the defendant’s consent in any case, as this is 
effected by the plaintiff’s act of waiver. 
 
Judicially Assisted Settlement 
 

As opposed to the acceptance of the claim, a waiver that concludes the trial 
through a judgment, or a judgment finding the defendant either guilty or 
innocent, a compromise concludes a trial without requiring a judgment.  
 

For this effect to be produced, it is necessary for the judge to be present as a 
party to this process. If the compromise is reached outside the proceedings, it 
does not conclude the trial nor does it avoid the judgment, as it is not a judicial 
compromise. The compromise must be reached in a meeting held before the 
judge and must be signed by the judge, the secretary, and the parties, except 
when the solicitor has special powers of attorney and is able to sign the 
settlement agreement on his client’s behalf. 
 

A compromise does not produce the effect of res judicata, as this result is 
reserved for those judicial acts that decide the merits. As it is a legal question 
that produces material effects, it solely and exclusively determines the relations 
between the parties. On the other hand, it has executive efficacy, as the law 
establishes it as an entitlement to execution, which can be carried out through 
the procedure for execution of judgments. 
 
Pre-Trial Hearing 
 

Under the new LEC, a new phase has been introduced in the declaratory action: 
the pre-trial hearing.81 The objective of a pre-trial hearing is to either try 
reaching a settlement of the controversy82 or to examine it and, if necessary, 
resolve all procedural matters,83 make supplementary remarks to the complaint 
or to the answer without modifying their main contents,84 establish the 
controversial facts,85 disclose evidence,86 and fix the date for the trial.87 
                                                 
81 Law on Civil Procedure, ss 414 et seq. Sub-section 10 of the third final provision of 

Law Number 5/2012 of 6 July 2012, which modified paragraphs 2, 3, and 4 of sub-
section 1 of section 414 of the Civil Procedure Law, provides for the possibility that, 
during the preliminary hearing, the parties may negotiate to attempt to solve their 
conflict using mediation. If they chose to do so, the parties must indicate what 
decision they reach and their reasons for that decision.  

82 Law on Civil Procedure, s 415. Sub-section 11 of the third final provision of Law 
Number 5/2012 of 6 July 2012, for mediation in civil and commercial cases, amends 
sub-sections 1 and 3 of section 415 of the Civil Procedure Law, which regulates for 
the possibility of parties requesting a suspension or a stay of proceedings so that they 
may take part in arbitration or mediation. 

83 Law on Civil Procedure, ss 416–418. 
84 Law on Civil Procedure, s 426. 
85 Law on Civil Procedure, s 428. 
86 Law on Civil Procedure, s 429. 
87 Law on Civil Procedure, s 430. 
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Trial  
 

In General 
 

In Spanish civil suits, the dominant principle governing the procedure for suits is 
that it is up to the parties to bring the facts before the courts and to develop the 
evidence for these facts.  
 

Thus, as opposed to the practice in other legal systems which stress the principle 
of investigation, the judge has no independence to introduce facts or evidence 
that have not been proposed by the parties, and his role is consequently limited 
to the legal consideration of these elements in accordance with the concept 
underlying the Roman maxim of da mihi factum, dabo tibi ius (“give me the 
facts, I will give you the law”). 

 

The obligation of the parties to present the facts is materialized in the original 
petition and in the answer to the complaint, depending on the positions of the 
plaintiff and defendant, respectively, and in the development of the evidence 
during the period for disclosure and leading to it, during which the judge may 
direct or organize the measures to be taken, accepting or rejecting particular 
forms of evidence.88

 

 

When it comes to bringing evidence and proving it before the court,89 Spanish 
civil proceedings rest on the principle of presentation of the relevant facts by the 
parties and, in the case of evaluating the evidence, on the principle of assessed 
evidence. Under the system of assessed evidence, the legislator has established a 
closed system of forms of evidence, including formal interrogations,90 production 
of public and private deeds,91 experts’ reports,92 and direct testimony.93

 

 

This rigid and closed classification has made it enormously difficult to bring 
other forms of evidence into the proceedings, despite the fact that technological 
progress over the years has made other forms of evidence (such as audio and 
video recordings, among many others) much more common, and only the 

                                                 
88 Law on Civil Procedure, ss 283 and 429. 
89 Foreign law also can be subject to disclosure and taking of evidence under the Law on 

Civil Procedure, section 281. 
90 Law on Civil Procedure, ss 301 et seq with regard to the interrogation of parties, and 

ss 360 et seq with regard to the interrogation of witnesses. 
91 Law on Civil Procedure, ss 317 et seq for public deeds and ss 324 et seq for private 

deeds. Foreign public deeds, such as a power of attorney executed before a local 
notary public, have to be duly apostilled for their validity in Spain, according to the 
Law on Civil Procedure, section 323. 

92 Law on Civil Procedure, ss 335 et seq. Sub-section 7 of the Third Final Provision of 
Law Number 5/2012 of 6 July 2012, for Mediation in Civil and Commercial Cases, 
has added a new third sub-section to section 335 of the Civil Procedure Law, 
establishing that unless there has been some agreement to the contrary, the parties 
may not request an expert opinion from someone who has participated in arbitration 
or mediation proceedings relating to the same case.  

93 Law on Civil Procedure, ss 353 et seq. 
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jurisprudence has been capable of regulating introduction of new forms of 
evidence in a flexible and gradual manner.94 
 
Evidence 
 

In General 
 

The presentation of evidence will take place at the trial hearing.95 As for 
obtaining of evidence abroad, both international conventions and the EU 
Regulations in force must be taken into account.96 Once evidence has been duly 
taken, both parties will make their concluding remarks,97 and the judge will 
pronounce judgment within a term of 20 days.98 
 
Documents 
 

The LEC and the Civil Code regulate the probative value of documents, both 
public and private.99 They refer to what, for procedural purposes, are 
considered documents — that is, the representation of thoughts written on 
paper — and to any other documentary representation, such as cassettes and 
videotapes. 
 

Public documents must be issued by notaries or authorized public officials, 

and include solemnized public documents, notarial documents, judicial 
documents, and administrative documents.100 These documents prove, against 
third parties, the fact that motivated their granting and their date; the 
statements of the contracting parties; and the name of the authorized notary or 
public official. 
 

Although there is no specific definition of private documents, the LEC 
establishes that, when acknowledged under oath before the judge by the party 
they prejudice, they have the same probative value as public deeds.101 For 
procedural purposes, private documents are those not included in section 317 of 
the LEC, in which the LEC defines what a public document entails (ie, all 

                                                 
94  Judgment of the Constitutional Court (Sentencia Tribunal Constitucional, STC), 

Number 114/1984 of 29 November. 
95   Law on Civil Procedure, ss 431 et seq. 
96   Regulation  (EC)  1348/2000  of  29  May  on  the service in the Member States of 

judicial and extrajudicial documents in civil and commercial matters; Regulation 
(EC) 1206/2001 of 28 May on the cooperation between the courts of the Member 
States in the taking of evidence in civil or commercial matters. 

97   Law on Civil Procedure, s 433. 
98   Law on Civil Procedure, s 434. 
99   Law on Civil Procedure, ss 317 et seq and 324 et seq; Civil Code, ss 1215 et seq. In 

this regard, the Law on Civil Procedure, section 326(3), refers to electronic 
documents as a result of the amendment introduced by Law Number 59/2003 of 19 
December, while section 382 refers to means of filming, recording, and related 
instruments. 

100 Law on Civil Procedure, s 323. 
101 Law on Civil Procedure, s 324. 
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documents other than public documents). Private documents may only be used 
as evidence against the person who has written them and with respect to the 
facts stated in them. Private documents drafted to amend the contents of a public 
deed are not binding on third parties.102 
 
Party and Witness Testimony 
 

The parties involved in the suit may be examined. Each party may ask the court 
to permit the questioning of the other party on the facts he is aware of and that 
are connected to the controversy.103 In order to do that, each party’s respective 
attorney and solicitor must propose this testimony at the pre-trial hearing. 
Subsequently, at the trial, the party subject to interrogation has to answer the 
questions posed by the other party’s solicitor, without the help of any notes or 
drafts whatsoever.104

 

 

Witnesses — third parties not involved in the suit — are not required to have 
capacity for trial or the capacity to act; they merely need natural capacity, which 
is the ability to narrate the events they have personally experienced. As a result, 
lunatics and the insane are not allowed to be witnesses through natural 
incapacity neither are the blind and the deaf when the testimony depends on 
sight and hearing respectively, nor are children less than 14 years of age. Legal 
incapacity bars those persons with a special relationship to the parties to the suit 
or with the object of the case.105

 

 

The procedure for testimonial evidence involves the presentation of a written 
request at the pre-trial hearing. Formerly, this request had to be accompanied by 
a list of questions to be posed, so that the judge could assess them and reject 
those which were not clear and precise or which were not pertinent because they 
failed to refer to any of the matters under litigation.106  

 

Now, however, the questions have to be submitted orally to the witness, with 
the judge still retaining his capacity to assess and reject them. As a 
complement to the questions, there also are the cross-examination questions 
posed by the other party’s solicitor, which also must be answered by the 
witness.107 Witnesses must make their statements separately, under an oath or 
promise to tell the truth. They are interrogated first by the judge in order to 
establish their identity and to determine whether or not there is any cause for 
them to be disqualified as witnesses,108 after which they must answer the 
questions and cross-questions.109 

                                                 
102 Civil Code, s 1230. 
103 Law on Civil Procedure, s 301. 
104 Law on Civil Procedure, s 305. 
105 Civil Code, ss 1247 and 126. 
106 Law on Civil Procedure, s 370. 
107 Law on Civil Procedure, s 368. 
108 Law on Civil Procedure, s 367. 
109 Law on Civil Procedure, s 370. 
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Expert Reports 
 

Experts can be appointed by either of the parties or by the judge.110 When 
appointed by one of the parties, their written reports must be brought together 
with the complaint or the answer,111 or at a later stage should the parties be 
unable to do so then, but in any event before the commencement of the pre-
trial hearing (in ordinary proceedings) or the trial hearing (in oral 
proceedings).112  
 

In the case of a trial hearing, after filing the answer to the complaint with the 
court, experts will be appointed by the judge at the parties’ request within a five-
day period.113 Experts appointed by the parties can be challenged, and experts 
appointed by the judge can be disqualified.114 A challenge also can be brought 
when an expert is a spouse or is otherwise related to one of the parties or has a 
direct or indirect interest in the case, has close friendship or open enmity with 
any of the parties or with their attorneys or solicitors, or is in any manner 
dependant (or has been dependant on) on any of them.115 
 
Direct Testimony 
 

If necessary or convenient, the judge can decide to personally examine any 
place, object, or person at the parties’ request.116 At the time this examination 
takes place, both parties and their attorneys and solicitors can make the remarks 
they consider relevant to draw the judge’s attention to any facts or to clarify 
issues.117 
 
Special Proceedings 
 

Oral Proceedings  
 

An oral proceeding (juicio verbal) is a short proceeding initiated by a written 
complaint, followed by a trial hearing in which the answer to the complaint and 
the disclosure and review of evidence both take place.118

 
 

After the disclosure and review of evidence, the parties make their conclusive 
remarks, after which the trial is concluded. The judge pronounces judgment 
within a period of 10 days after the conclusion of the trial.119 In proceedings for 

                                                 
110 Law on Civil Procedure, ss 336 and 339. According to the Law on Civil Procedure, 

sections 338 and 346, these reports can be orally ratified at the trial. 
111 Law on Civil Procedure, s 336(1). 
112 Law on Civil Procedure, s 337. 
113 Law on Civil Procedure, s 343. 
114 Law on Civil Procedure, s 343(1) 
115 Law on Civil Procedure, s 343(1)(1o)–(4o). 
116 Law on Civil Procedure, s 353. 
117 Law on Civil Procedure, s 354. 
118 Law on Civil Procedure, s 437. 
119 Royal Decree Number 1417/2001 of 17 December. 
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claims not exceeding €2,000,120 the plaintiff can lodge his claim just by filling in 
an application form available at the competent court.  
 
Small Claims Proceedings 
 

Small claims proceedings (juicio monitorio), initially established for claims up 
to €30,000, have subsequently been modified and extended to all types of 
claims of any monetary value; there are now no limitations with regard to 
value.121  
 

In order to bring a claim under these proceedings, the debt has to be in money, 
due and payable, and its existence has to be proved by producing certain 
documents such as invoices, delivery notes, certificates, faxes, or any other 
document, even unilaterally established by the creditor, which must all be signed 
by the debtor, or marked with his stand, seal, or any other electronic or physical 
signature, irrespective of what form the documents may take.122 As in oral 
proceedings, the claim can be lodged by filling in an application form available 
at the competent court. This court usually corresponds to that of the debtor’s 
domicile.123 

 
Judgment and Kinds of Relief 
 

Final Judgment 
 

The judgment (sentencia) is the final act that puts an end to the prosecution, 
estimating, or dismissing the claim, provided that it resolves the dispute between 
the parties, the plaintiff, and the defendant.124 At times and whenever an action 
contains different proceedings, some of which are reasonable and some of which 
are not, the judgment may be partly estimative and partly dismissive.125 

 

                                                 
120 Law on Civil Procedure, s 437(2), amended by Law Number 4 of 24 March 2011. 
121 Law Number 13/2009, s 371 modified by section 4.36 of Streamlining of Procedural 

Measures Law, Number 37/2011 of 10 October 2011. However, one must bear in 
mind that, through Law Number 4/2011 of 24 March 2011, which modified Civil 
Procedure Law, Number 1/2000 of 7 February 2000, in order to facilitate the 
application of European Crossborder and Small Claims Proceedings in Spain, 
European Community Regulations 1896/2006 (which establish European Monetary 
Claims Proceedings) and 861/2007 of 11 July 2007 (which establish European Small 
Monetary Claims Proceedings) have been integrated within Spanish law.  

122 Law on Civil Procedure, s 812. 
123 Law on Civil Procedure, s 813. Law Number 4/2011 of 24 March 2011, which 

modified Civil Procedure Law Number 1/2000 of 7 January, to facilitate the 
application of European Crossborder and Small Claims Proceedings in Spain, has 
added a new paragraph to this section stating that, if the necessary investigations into 
the debtor’s address or residence by the Clerk prove fruitless, or the debtor 
terminates proceedings by stating this fact, the creditor reserves the right to later 
initiate new proceedings before the competent Court.  

124 Organic Law on the Judiciary, s 245(1)(c); Law on Civil Procedure, ss 206(2)(3ª) and 209. 
125 Law on Civil Procedure, s 209(4ª). 
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Judgments may be classified according to different criteria, although only three 
of these criteria are relevant for the purpose of this chapter: first, according to 
the effect of the content of a judgment, it may be condemnatory, merely 
explanatory, or constitutive; second, according to the jurisdiction where it is 
issued, it may be a first-instance judgment, an appeal judgment, or an 
extraordinary appeal judgment; and, third, according to the subsequent 
conditions, a judgment may be final or open to appeal. 
 

Leaving the first two categories aside and focusing on the third — final 
judgments and judgments open to appeal — final judgments may be defined as 
those which are not subject to any ordinary or extraordinary appeal because of 
their nature or because they have been accepted by the parties,126 while 
judgments that are open to appeal are those which are not final, except for those 
from the Supreme Court of Justice. 
 
Entry of Judgment 
 

According to section 18 of the LOPJ and sections 538 et seq of the LEC, as soon 
as the judgment is final, it must be enforced, at the request of one of the parties, 
by the judge who presided or the court where the trial was held at first 
instance.127  
 

In cases of appeal, as soon as the inferior court has received the attestation 
containing the final judgment, execution will be allowed and the parties will be 
notified so they can act as they consider appropriate. In order to do so, the 
executing party will have to file an executory action with the competent court,128 
and the enforcement debtor may oppose it, though this opposition will not 
suspend the execution.129 

                                                 
126 Organic Law on the Judiciary, s 245(3); Law on Civil Procedure, s 207. 
127 Eventually, judgments also can be executed in a provisional way (Law on Civil 

Procedure, s 524), either in first instance (Law on Civil Procedure, section 526) or in 
second instance (Law on Civil Procedure, section 535), before the appeal takes 
place. Section 4, sub-section 26, of Law Number 37/2011 of 10 October 2011, for 
the Streamlining of Procedural Measures, has amended section 535, sub-section 2 of 
the Civil Procedure Law, and now provides for the possibility that provisional 
enforcement may take place between the notification of the decision which has 
brought forward an extraordinary appeal for breach of procedures or judicial review 
being submitted and the judgment being delivered, in addition to the aforementioned 
situations, during both the first and second instances. 

128 Law on Civil Procedure, ss 549 et seq. Section 2, sub-section 6, of Law Number 
4/2013 of 4 June 2013, for the Easing of Measures and Promotion of the Rental 
Housing Market, has amended section 549, sub-section 3 of the Civil Procedure 
Law, and now specifically establishes that in eviction cases, an enforcement request 
may be sufficient for direct implementation.  

129 Law on Civil Procedure, ss 556 et seq. The Third Final Provision, sub-section 22, of 
Law Number 5/2012 of 6 July 2012 for Mediation in Civil and Commercial Cases, 
has altered both the title of section 556 of the Civil Procedure Law, and the first 
paragraph of its first section. The title of the section has been changed to 
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Kinds of Relief 
 

In General 
 

The classification of judgments with regard to their effect in condemnatory, 
merely declaratory, and constitutive judgments corresponds to the type of action, 
and the legal action to follow determines the different ways adopted by law to 
achieve this purpose (ie, explanatory or “of knowledge”, executory, or 
enforceable). The first of these actions, explanatory or of knowledge, can be 
subdivided into condemnatory, merely explanatory, and constitutive actions. 
 
Specific Performance 
 

According to the legal doctrine, condemnatory actions are the most common 
form of legal protection. This is because a condemnatory action requests a 
formal declaration of a compensatory sum which must be provided by the 
defendant, so that whatever comes from the jurisdictional report is an 
entitlement for making it effective. Therefore, the purpose of a condemnatory 
action, which is applied for in the claim and obtained in the judgment, is a 
double one: an executive entitlement of the obligation and the acknowledgment 
of a material claim. 

 

According to section 584 of the LEC, if the judgment imposes the payment of a 
fixed and net amount, the goods of the defendant will be seized,130 not 
necessarily after a previous personal injunction, in the manner and order 
established in section 592 of the LEC. If the judgment imposes the payment of a 
debt in a foreign currency, action also will be taken in accordance with the 
dispositions contained in the executory process. 
 
Substitution Relief 
 

In accordance with sections 634 and 706 et seq of the LEC, whenever the 
judgment orders the handing over of real or personal property to the winning 
party, the goods will be delivered to the winning party, taking the steps the 
interested party may request. If the handing over of the personal property is 
impossible because the property does not exist at the time delivery is requested, 
the enforcement of the judgment should be directed toward the corresponding 
compensation for damages as a substitutory relief. 
 

Likewise, if it has become impossible to hand over real property because, for 
example, it has been conveyed to a third party by public deed, sections 712 et 

                                                                                                             
“Oppositions to the enforcement of judgments or resulting decisions of arbitration or 
mediation proceedings”, and the first paragraph of section 1 now regulates that, in 
such arbitration or mediation cases, the defendant can, within 10 days of the final 
decision’s notification, object to it in writing, claiming that proof of payment or 
compliance with that ordered by the sentence, decision, or agreement be 
documentary.  

130 Unless the defendant settles the amount claimed. 
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seq of the LEC also will be applicable as regards the damages incurred by the 
interested party. Questions referring to the declaration of damages are factual 
matters; therefore, the ascertainment of damages is to be made by the court, 
which has the option of leaving the ascertainment of damages until the 
enforcement stage of the judgment. 
 

According to the provisions of section 705 of the LEC, if the judgment obliges a 
party to do something and he does not do so within the period of time 
established by the judge, the act will be performed by a third party at that 
person’s expense. If the obligatory act is so personal that it cannot be performed 
by a third party, it will be understood that the party chooses to pay damages as 
compensation. If the judgment specifies what these damages amount to in case 
of failure to perform, the procedure will be in accordance with the provisions of 
section 584 of the LEC; if the judgment does not so specify, the procedure will 
be in accordance with the provisions of sections 712 et seq of the LEC. 
 
Constitution, Transformation, Rescission 
 

Even though the purpose of constitutive actions is to enforce the plaintiff’s right 
for the constitution, transformation, or rescission of a legal relation, when a right 
is acknowledged in an estimative judgment of such actions, it is nevertheless 
recognized that it could not otherwise have arisen. The enforcement of the right 
is accomplished by obtaining an order to remedy the situation through a judicial 
statement. 
 

In this sense, and according to section 705 of the LEC, if the judgment contained 
an obligation for doing or not doing something, or of handing over anything or 
net amount, it will be enforced using all necessary means for this purpose. If the 
judgment cannot be immediately served for whatever reason, goods of a value 
that ensures, in the judge’s opinion, the payment of the principal and the costs of 
enforcement may be seized, on the creditor’s petition. However, the debtor may 
avoid this situation by providing sufficient surety to the judge’s satisfaction. 
 
Declaration Concerning Legal Relations 
 

The only purpose of explanatory judgments is to declare the existence or non-
existence of a right or a legal relation. In the case of constitutive judgments 
referred to above, there is no executory action. However, as some authors point 
out, the fact that it is not executory (which only corresponds to condemnatory 
judgments) does not mean that the judgment is not absolute.  
 

An absolute judgment is not the same as an executory judgment. On some 
occasions, when the petitum of the claim has not been determined as regards the 
“quantum”, and the estimative judgment, not being able to determine the value, 
contains a “generic” or “pending” penalty, the judgment may become a merely 
explanatory one, because its “execution” will only proceed through a 
condemnatory action in a trial for settlement, based on the first judgment.131 
                                                 
131 Law on Civil Procedure, s 718. 
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Post-Trial Motions 
 

Attacks on Judgments 
 

Judgments that are incongruent or that contain a defect of form or content may 
be appealed. Incongruence, regulated in section 218 of the LEC, is measured by 
the difference between the findings of the judgment and the terms in which the 
parties have brought their claims, in that a judgment may not grant any more 
than has been claimed for, or less than what the defendant has accepted, nor may 
it grant something different to what has been claimed. 
 

If such deflection means a complete change of the terms in which the 
prosecution was carried out, as some authors point out, an infringement of the 
principle of repugnancy may have occurred, along with an infringement of the 
right to defense contained in section 24 of the Constitution. Therefore, the 
incongruence of a judgment leads to a conflict with this right whenever (in 
addition to the incongruence) there is lack of proper defense as prohibited by 
section 24 of the Constitution. 
 

In view of these facts, there are basically three types of incongruence in a 
judgment: ultra petita incongruence (whenever the plaintiff or the defendant has 
been granted something that exceeds the petition of the claim); extra petita 
incongruence (whenever the petitioner has been granted something different 
from what he claimed); and citra petita incongruence (whenever no judgment 
has been given). 
 

According to some authors, citra petita incongruence is more an infringement of 
the duty established in section 24 of the Constitution and section 1(7) of the 
Civil Code than an incongruence. To determine this procedural error of 
incongruence in the judgment, and not in the legal grounds upon which the 
judgment was given, the factors that may be taken into account are the 
comparison between the petitions of the main documents of the prosecution and 
the decisions contained in the judgment. This is because the incongruence arises 
from the difference between the petitions contained in the claim and debated in 
the suit and the decisions in the judgment. 
 
Grounds for New Trial 
 

When regulating the different types of appeals, the LEC only establishes the 
grounds for repeal of a judgment in one case. The LEC does not provide for the 
other form of repeal, either those that do not seek a return (such as the “appeal 
of reinstatement” and the “rogatory”) or that do seek it (such as the “remedy”).  
 

Therefore, the legal doctrine has generally considered that for any appeal to be 
genuine, “the petitioner must have an interest, levy, damage, or injury”. Focusing 
on an appeal to the Supreme Court, section 477 of the LEC provides for one 
ground on which this appeal may be based: violation of the applicable rules.132 

                                                 
132 This cause relates to the appeal to the Supreme Court and those other judicial rulings 

to be appealed to the Supreme Court. Section 4, sub-section 16, of Law Number 
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Enforcement and Execution of Foreign Judgments 
 

Spanish provisions on recognizing and executing foreign judgments have been 
strongly criticized by some authors, who consider them not only insufficient, 
incomplete, and hollow, but also unsystematic, because the rules on 
recognizing and executing such judgments are not grouped together in a single 
code of law. 
 

In addition, the lack of clear rules leads these authors to consider that the term 
“judgments” used in the applicable Spanish laws has to be construed broadly, as 
meaning not only “judgments” as such, but also “writs of execution”, 
“decisions”, and “decrees”, as well as judgments delivered by jurisdictional 
courts and courts of arbitration. 
 

In the same sense, these authors take the view that any other similar foreign 
instruments proving a right of execution should carry similar weight in Spain, 
provided only that they carry the relevant “execution clause”. Next, taking into 
account both Spanish legislation and the international treaties that are effective 
in Spain,133 these authors provide the following list of judgments, writs of 
execution, decisions, and decrees that may be recognized in Spain: 

 

• Final, non-appealable judgments handed down by foreign courts or in foreign 
countries; 

• Decisions on court costs; 

• Arbitration decisions; 

• Decisions handed down by jurisdictional courts or courts of arbitration and 
emergency or precautionary measures and documents which provide prima 
facie evidence of a claim; and 

• Final, non-appealable decisions. 
 
In order for such foreign judgments, decisions, and decrees to be fully effective 
for procedural purposes in Spain (ie, in order to be recognized and executed), 
Spanish law calls for them to meet the requirements provided in any of the 
exequatur systems in force: the conventional system,134 the reciprocity 
system,135 and the conditional system.136 

                                                                                                             
27/2011 of 10 October 2011, for the Streamlining of Procedural Measures, amended 
section 477, sub-section 2, of the Civil Procedure Law, stipulating that sentences 
handed down by Regional Courts in the second instance may be appealed when they 
concern the legal protection of fundamental rights, except for those established by 
section 24 of the Constitution in which procedural costs exceed €600,000; and in 
those in which the costs do not exceed €600,000 when the aspects of the case 
provide equally interesting grounds for cassation.  

133 Regulation (EC) 44/2001 of 22 December 2001. 
134 Law on Civil Procedure of 1881, s 951. As far as enforcement and execution of 

foreign judgments is concerned, the former Law on Civil Procedure enacted by the 
Royal Decree of 3 February 1881 is still in force, unless otherwise established; also 
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These three systems are ranked so that the conventional system prevails over the 
other two and the reciprocity system prevails over the conditional system. 
Despite being ranked the lowest and of a supplementary nature, the conditional 
system is generally considered the most practical of the three. It dates back to 
1881, but has hardly changed over time, save for the amendments introduced by 
way of conventions. 
 

The conventional system applies under section 951 of the former LEC. Under 
the provisions of section 951, final, non-appealable judgments handed down in 
foreign countries will have such force in Spain as is provided in the respective 
treaties. Thus, the duty of the judge or court that has to decide on the matter is to 
examine the requirements provided in the convention on which the petition for 
recognizing and executing the foreign judgment is based, and to then decide 
whether or not the petition — or, more specifically, the decision which should 
be recognized and executed according to the petition — meets such 
requirements. 

 

There are very few such conventions, and their number has only grown 
modestly since 1945, as a result of the growing cross-border flows of persons 
and property and the underlying need to regulate these flows. Under virtually all 
the conventions, recognition of the foreign decision is conditional on the court in 
which the decision originated having the necessary competence. 
 

It is advisable to clarify the meaning of three key terms mentioned in section 
951 of the former LEC, by reference to section 245(4) of the LOPJ and sections 
206 and 207 of the new LEC and, in particular, with regard to section 206, to the 
redraft provided by Law Number 5/2012 of 6 July 2012, for Mediation in Civil 
and Commercial Cases, which incorporates decisions reached through mediation 
within the scope of the definition of “Auto”(Writ). The three terms are: 
“judgment” (sentencia), “final, non-appealable judgment” (sentencia firme), and 
“writ of execution” (ejecutoria). In that sense, a “judgment” is a court decision 

                                                                                                             
of relevance is Law Number 1/2000 of 7 January on Civil Procedure, particularly its 
derogatory stipulation 1(3ª), and Regulation Number 44/2001 of 22 December. 

135 Law on Civil Procedure of 1881, s 955. Section 955 has been subject to important 
amendments as a result of the new wording of the Final Provision of Law Number 
11/2011 of 20 May 2011, which reformed Law Number 60/2003 of 23 December 
2003, for the Regulation of Arbitration and Institutional Arbitration within the 
General Administration of the State by incorporating foreign mediation requests and 
by recognizing foreign arbitration decisions and findings, and the competence of 
both Civil and Criminal Chambers and the High Courts of Justice.  

136 Law on Civil Procedure of 1881, s 956. Section 1, sub-section 12, of Law Number 
13/2009 of 3 November 2009, for the Reform of Procedural Legislation and the 
Implementation of a New Judicial Office, has modified this section, and now 
provides that the court will decide whether or not the final judgment of a case will be 
complied with after a preliminary translation of the writ has been conducted and 
both the opposing party and the prosecutor have been heard during a nine-day 
period. This decision of the court will take the form of an “Auto” (Writ) and may be 
subject to appeal.  
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that finally decides the questions raised in a suit; a “final, non-appealable 
judgment” is one that is not or may not be appealed, and a “writ of execution” is 
a public and solemn document in which the final, non-appealable judgment is 
set forth. 
 

Thus, in the face of a foreign final, non-appealable judgment and of a petition that 
the judgment be recognized and executed in Spain, the judge or court which has to 
decide on the matter reviews the document carrying the judgment to determine if it 
meets the requirements provided in section 323 of the LEC, and particularly that 
of legalization, which is the most problematic of the requirements. Since the 
Hague Convention of 5 October 1961 was ratified, thus eliminating the 
requirement that foreign documents be legalized, the question has become much 
simpler: all that is required is an apostille by the relevant authority of the country 
of origin. Apart from the conventional system, there is the reciprocity system, 
governed by the provisions of section 952 of the former LEC. According to 
section 952, when there is no special treaty with the country in which the 
judgment in question has been handed down, this judgment will have similar force 
in Spain as a writ of execution issued in Spain has in the other country. 
 

Apart from positive reciprocity, there is negative reciprocity, provided for in 
section 953 of the former LEC. Under section 953, if writs of execution issued 
by Spanish courts are not recognized in the decisions handed down by the courts 
of the other country, the writs of execution from that country will have no force 
in Spain. Finally, the conditional system applies once it has been shown that 
there is no treaty with the country of origin, that the positive reciprocity system 
does not apply, and that the writ of execution comes from a country whose 
courts do not recognize writs of execution issued by Spanish courts.  
 

If the conditional system applies, the foreign judgment will be recognized if it 
meets the requirements laid down in section 954 of the former LEC: the writ of 
execution has been issued as a consequence of a personal action being brought; 
it has not been issued in default; the obligation to be performed under the writ of 
execution is lawful in Spain; and the writ of execution meets the requirements 
for authenticity in force in the country in which it has been issued, and meets the 
requirements of Spanish laws for being a valid document in Spain. 

 

Authors, in general, take a rather dim view of the Spanish exequatur system, not 
only because it is not well suited to the characteristics of current legal practice, 
but also because of the difficulties encountered in applying it, particularly in the 
case of the reciprocity system, in both its positive and negative or retortive 
forms, on account of the former being a vestige of the past and the latter playing 
an unjustified role in the system. Despite these problems, which in most cases 
have to be solved by resorting to the legal literature and case law, the procedure 
for recognizing and executing foreign judgments in Spain is comparatively 
simple. Thus, a written petition for a judgment to be recognized and executed is 
addressed to the Civil (First) Chamber of the Supreme Court,137 accompanied by 

                                                 
137 Law on Civil Procedure of 1881, s 955. 
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a document attesting to the decision, which must carry the apostille set out in the 
1961 Hague Convention. These documents must be duly translated,138 either 
before they are filed with the Supreme Court139 or subsequently during the 
proceedings. 
 

In line with the rule that parties must furnish the evidence necessary to a 
decision, the condemned party or the party affected by a declaratory judgment 
is given nine days in which to appear before the court to be heard.140 To enable 
the party to appear, the relevant certificate is issued to the responsible Spanish 
and foreign authorities according to the relevant judicial assistance 
arrangements. Once the term has lapsed, the court will go ahead with the 
proceedings even if the person who has been summoned does not appear. 
 

After hearing the government attorney, the court declares whether the writ of 
execution will or will not be recognized. If the court does not recognize the 
writ of execution, it is returned to the party who has filed it. If recognized, it 
is forwarded to the High Court (Audiencia), which orders the court of first 
instance of the district where the condemned party has his domicile or where 
the judgment is to be executed to put this into effect.141 According to some 
authors, the procedure for recognizing the writ of execution has an erroneous 
consequence, as it only provides for the inexorable result of execution 
(exequatur) and, in sum, for condemnatory judgments, leaving aside merely 
declarative judgments, constitutive judgments, and decisions on taking 
precautionary and provisional measures. Thus, the provisions of section 958 
of the former LEC have to be interpreted as appropriate in case the petition is 
not to the effect that a judgment be recognized, but to some other effect. 
 
Appeal 
 

Types of Appeal 
 

In General 
 

As provided in the LEC and the LOPJ, the amendment of a judicial decision 
can only be obtained by an attack against the judgment, known as an appeal 
(apelación). An appeal, which is predicated on the existence of a higher court 
with legal and functional authority to examine the judgment of the inferior 
court, may or may not seek a remand. Appeals seeking a remand are the 
“remedy” (recurso de apelación) and the “repeal”, while appeals that do not 
seek a remedy are the “appeal of reinstatement” (recurso de reposición) and 
the “rogatory”. 

                                                 
138 Law on Civil Procedure of 1881, s 956. 
139 Law on Civil Procedure or 1881, s 323. 
140 Law on Civil Procedure of 1881, s 956.  
141 Law on Civil Procedure of 1881, s 958. Section 958, sub-section 2, has been repealed 

by letter C of the sole repeal provision of Organic Law Number 19/2003 of 23 
December 2003, which modified Organic Law on Judicial Power Number 6/1985 of 
1 July 1985.  
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Besides these appeals, there are others that, even though considered appeals in 
current law and practice, are not included by a doctrinal sector because they are 
not strictly an attack against a judgment. These “appeals” in the broadest sense 
are the “appeal of responsibility”, the “appeal for clarifying the judgment”, the 
“appeal of knowledge by force”, the “appeal of protest”, the “appeal of 
annulment of proceedings”, and the “appeal of jurisdictional defect”. 
 
Appeals Not Seeking Return 
 

An appeal for reinstatement (recurso de reposición) is made against the orders 
and decisions of the judge of first instance. It must be made according to 
sections 451 et seq of the new LEC within five days, specifying the rule of the 
LEC that has been contravened. No appeals of this kind may be lodged against a 
decisive order.142

 
 

Appeals for reinstatement are basically legal or “procedural” remedies, a mere 
formality, and a “material arrangement of the prosecution,” and are intended to 
obtain a “replacement” or “reform” of the judgment by the judge. As soon as the 
appeal is submitted, a copy must be delivered to the party or parties concerned; 
the party or parties may contest the appeal, if appropriate, within a period of five 
days.143 If there are several parties involved, the five-day period will be 
applicable to all of them. Nevertheless, whenever the court decisions involved are 
not merely procedural or do not decide appeals of reinstatement or dilatory 
objections or occurrences, the law does not impose the requisite of quoting the rule 
that has been contravened. 
 
Appeals Seeking Return 
 

Under the provisions of section 455, sub-section 1 of the Civil Procedure Law, 
as amended by section 4, sub-section 10 of Law Number 37/2011 of 10 October 
2011, for the Streamlining of Procedural Measures, all kinds of judgments, final 
decisions, and all others that the law expressly cites may be appealed. The only 
exception are those judgments from oral proceedings where the amount does not 
exceed €3,000.  
 

The purpose of this review is to evaluate if the contested judgment is (or is not) 
consistent with the material taken into account in the first instance. Therefore, the 
possibilities of adducing new evidence or facts and of using new methods of attack 
or defense are very much restrained. New claims may not be made, and the 
submission of further evidence is restrained to the fact that this evidence must 
have occurred at a later time and must be capable of influencing the court decision 
or, if it occurred previously, had been unknown to the parties concerned.144 

                                                 
142 Law on Civil Procedure, s 454. Section 454 has been modified by section 4, sub-

section 9, of Law Number 37/2011 of 10 October 2011, for the Streamlining of 
Procedural Measures.  

143 Law on Civil Procedure, s 453. 
144 Law on Civil Procedure, ss 455 et seq. As noted, sub-section 1 of section 455 has been 

modified by section 4, sub-section 10, of Law Number 37/2011 of 10 October 2011.  
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Moreover, the review of new evidence is subject to the declaration of new facts, 
except for the case of a party being in contempt of court who appears in any of 
the instances; in such cases, all forms of evidence considered pertinent will be 
admitted and reviewed.145

 
 

In accordance with the provisions of section 458, sub-section 12, as amended by 
Law Number 37/2011 of 10 October 2011, for the Streamlining of Procedural 
Measures, an appeal must be lodged before the Court that passed the initial 
judgment during a 20-day period, beginning the day following that when the 
judgment notification was delivered. Once the appeal and where appropriate the 
writ of opposition or challenge has been lodged and presented, the Clerk, in 
accordance with that established by section 463.1, sub-section 13 (which was 
modified by the same Law as that previously cited), will arrange the remission 
of documents of the competent Court, and summon the parties within 10 days. 
 

The courts capable of hearing appeals for remedy are the Provincial Courts, 
except for the specific cases of the Civil and Criminal Courts of the Supreme 
Courts of Justice of the Autonomous Regions. In this respect, section 82 of the 
LOPJ provides that, in civil matters, the Provincial Courts will hear: 
 

“The appeals established by law made against the decisions of the courts of 
first instance of the province.  

 

“The civil or criminal matters which may arise between courts of the 
province which do not have a higher court in common.  

 

“The objections to its Judges when the specific court appointed to that end 
in the Supreme Courts of Justice is not capable in such matter.” 

 

The appeal to the Supreme Court (recurso de casación), in the opinion of a great 
sector of the doctrine, has three primary characteristics: it is a jurisdictional 
appeal, as the organs meant to solve it are the Supreme Court or the High Courts 
of Justice of the Autonomous Regions; it is an extraordinary appeal, as it is only 
possible against some decisions and because of reasons perfectly regulated; and 
it is not a third instance, because it is not meant to hear the claims of the parties, 
but the misstatement of an inferior court.  
 

The decisions subject to contention before these courts are the final judgments 
given in the second instance by the Provincial Courts in those suits regarding the 
civil protection of fundamental rights (except those enshrined in section 24 of 
the Constitution)146 and exceeding the amount of €600,000147 or being of 
particular interest to be solved by the Supreme Court.148 

                                                 
145 Law on Civil Procedure, 460(2)(3ª). 
146 All persons have the right to effective protection from judges and courts in the 

exercise of their rights and legitimate interests. 
147 Law on Civil Procedure s 477.2 (2º), modified by section 4, sub-section 17, of Law 

Number 37/2011 of 10 October 2011, for the Streamlining of Procedural Measures.  
148 Law on Civil Procedure, s 477(2)(3º), modified by section 4, sub-section 17, of Law 

Number 37/2011 of 10 October 2011, for the Streamlining of Procedural Measures.  
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The application for appeal must be announced to the inferior court that has 
rendered the judgment to be appealed, within a term of five days from the date 
of its notification, based upon the cause expressly regulated in section 477(1) of 
the LEC and limited to decisions that may be contested. 
 

The appellant must submit a written statement to the relevant court within 20 
working days from the date of notice of appeal.149 If the appeal is accepted, once 
the prosecutor and judge appointed as rapporteur have given preliminary 
rulings, a copy of the rulings must be handed over to the party or parties 
concerned, in order to allow them to appeal against the rulings within 20 
working days.150 Upon expiry of the time limit, regardless of whether or not an 
appeal to the rulings has been submitted, the court will fix, within a period of 30 
days, the date and time for the hearing and, if appropriate, for the voting and 
ruling on the appeal.151 
 
Appeal in Interest of Law 
 

There are a number of decisions that may be appealed in the interest of law 
(recurso en interés de ley) for the unity of case law. These decisions are those 
rendered by Superior High Courts when deciding extraordinary appeals against 
inconsistent decisions on interpretations of procedural law.  
 

The Public Prosecutor, the Ombudsman, and legal persons of public law are 
entitled to bring these kinds of appeals before the Civil (First) Chamber of the 
Supreme Court within a period of one year from the date on which the last 
judgment has been rendered.152 
 
Conclusiveness of Judgment 
 

Res Judicata 
 

The material res judicata, in contrast to the formal res judicata, sometimes 
referred to as estoppel, is the “procedural effect of the judgment which 
establishes its immovable condition, its permanence in time”. Therefore, 
according to the Roman maxim res judicata pro veritatae habetur (“a settled 
case is taken for truth”), res judicata becomes an essential factor for the 

                                                 
149 Law on Civil Procedure, s 481(4). The title of this section has been amended by 

section 4, sub-section 21, of Law Number 37/2011 of 10 October 2011, for the 
Streamlining of Procedural Measures. It now reads, “Contents of the brief for the 
lodging of an appeal.” Simultaneously, sub-section 1 of section 481 has been 
amended by the aforementioned Law to provide that the reason for wanting to lodge 
an appeal, as well as the grounds upon which it will be based, must be expressed 
within the initial brief before any hearing may take place. Law Number 37/2011 also 
repealed sub-section 4 of this Civil Procedure Law section.  

150 Law on Civil Procedure, s 485. 
151 Law on Civil Procedure, s 486. 
152 Law on Civil Procedure, ss 490 et seq. 
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achievement of legal certainty and security, avoiding the possibility of later 
judgments contravening previous ones.153

 
 

Only a final judgment has res judicata effect.154 Therefore, res judicata can only 
refer to judgments that decide upon fundamental problems.155 This fact raises 
some problems when the effect of res judicata is considered for judgments given 
in some oral proceedings, as these actions may be subject to the opening of 
further proceedings.156

 
 

Leaving the previous considerations aside, both the objective and the subjective 
limits of res judicata have to be taken into account. Most important among the 
objective limits is the fact that res judicata only refers to the judgment, and not 
to the facts and issues that must be decided before trial. Second, res judicata 
refers to the parties to the suit and so its effectiveness is limited erga omnes. 
 
Law of Case 
 

The Civil Code, while establishing in section 1 the sources of law, devotes 
section 1(6) to the jurisprudence, and establishes that: 
 

“. . . jurisprudence will complete the legal system with the doctrine 
provided repeatedly by the Supreme Court while interpreting and applying 
the law, the practice, and the basic principles of law.” 

 

Therefore, the Civil Code, and to some extent the LEC,157 confer to 
jurisprudence a function of support or integration in the legal system. This 
complementary function consists in supporting the legal system in all such 
matters where there is a lack of regulation or where its interpretation is flawed.  
 

For the jurisprudence to become a valid rule, it is necessary that the criterion of 
a judgment has been uniformly repeated; that the facts of preceding judgments 
are substantially similar to the facts of the new case, and that the ratio 
decidendi of the cases settled and that brought up remains the same. 

                                                 
153 Law on Civil Procedure, s 222. 
154 Law on Civil Procedure, s 207(4). 
155 Civil Code, s 1252. 
156 Law on Civil Procedure, s 447(2). 
157 Law on Civil Procedure, ss 490 et seq. 
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Establishing Jurisdiction

Types of Jurisdiction

Apart from EC Regulation Number 44/2001(Brussels I Regulation), there are no

explicit statutory rules on when Swedish courts will take jurisdiction over international

matters.

Jurisdictional issues are, instead, generally resolved by analogous application of the provi-

sions in the Swedish Code of Judicial Procedure (the Code) on venue. If venue can be found

under these provisions, the Swedish court identified will have jurisdiction over the matter.

There are exceptions to this rule, and the precise limits of its application are unclear. Nota-

ble exceptions are that Swedish courts may, under the Brussels I Regulation, not apply

those forum rules which are ‘exorbitant’and that Swedish courts will, even when a forum

can be found, not hear matters where exclusive jurisdiction for the courts of a certain state

follows from the subject matter of the dispute, for example, disputes over real property

located in a foreign state or disputes concerning the validity of patents and trademarks

registered abroad or disputes arising from the application of foreign public law; and that

they will not hear cases against a foreign sovereign based on acta jure imperii. On the

other hand, even if no venue can be found under the Code, Swedish courts will hear cer-

tain cases connected to arbitrations conducted in Sweden (in which case the Stockholm

District Court will be competent).

The following are the bases on which the Swedish courts will find themselves competent

to take jurisdiction over a matter mentioned. The outline below is a description of the vari-

ous provisions on venue in the Code. The distinction between jurisdiction in personam

and in rem is not entirely familiar to Swedish law, and it should be noted that the attempt in

this chapter to make such distinction may not be entirely successful.

Jurisdiction Over the Parties to the Action

Natural Persons — Forum Domicilii. The general forum for natural persons is the

general court of first instance (the District Court — tingsrätten) in the defendant’s place

of domicile.1 If the defendant is registered in the Swedish civil registration, the place set

1 Code of Judicial Procedure, ch 10, s 1.



forth as residence in such register as of 1 November in the year before litigation is

commenced is considered the place of domicile under the Code.

The estate of a deceased falls under the jurisdiction of the court of the deceased person in

question. A claim against a person who does not have a known residence, in Sweden or

abroad, could be pursued in the court of the place in Sweden where he stays. If such a per-

son is a Swedish citizen and is staying abroad, or if his whereabouts are unknown, an

action against him can be brought in the court of the place in Sweden where he last resided

or stayed.

Legal Entities — Forum Domicilii. The general forum of legal entities is the District

Court of the place where the legal entity’s registered seat is or, if no such seat exists, the

place from where the legal entity’s activities are managed.

Alternative Fora. For both natural persons and legal entities, alternative fora for

actions in rem and quasi in rem are possible. Alternative fora may also be based on the

forum re sitae and the forum contractus. If the defendant has no known residence in Swe-

den or, in the case of legal entities, no registered seat there, a claim can be pursued in the

District Court of:

• The place where the assets of the defendant are located, provided that the claim is a

monetary claim;2

• The place where the disputed movable property is located;3 or

• The place where the defendant entered into the disputed contract (or other transaction),

or otherwise incurred the obligation in dispute.4

Anatural person or legal entity engaging in farming, mining, manufacturing or other simi-

lar business with a fixed place of business may be sued in the District Court of such fixed

place of business, if the disputed claim has arisen out of the business.5

Jurisdiction Over the Subject Matter of the Action

Property Claims. A claim can be pursued in the District Court of the place where the

disputed movable property is located if the defendant has no known residence in Sweden

or, in the case of legal entities, if the defendant has no registered seat in Sweden.

With respect to real property, exclusive jurisdiction in actions concerning title, leasehold,

easement or other specific right to real property or possession thereof is vested in
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2 Code of Judicial Procedure, ch 10, s 3.
3 Code of Judicial Procedure, ch 10, s 3.
4 Code of Judicial Procedure, ch 10, s 4.
5 Code of Judicial Procedure, ch 10, s 5.



The District Court of the place where the real property is situated.6 Such a court also

has non-exclusive jurisdiction over:

• An action regarding purchase money for real property or other similar claim relating to

the transfer of real property;

• An action against the owner of real property regarding personal liability for a debt for

which the real property has been pledged as security, if payment is simultaneously

sought from the pledge;

• An action regarding damage to or other encroachment on real property;

• An action regarding reimbursement for work on real property; or

• An action regarding damages based on breach of the assignor’s responsibility for hav-

ing valid title to real property disposed of.7

For the purpose of the foregoing, buildings belonging to a third party (that is, a party who

is not the owner of the land) are considered to be real property.8

Actions in Tort. A claim against a tort-feasor may be pursued in the court of the place

where the tortuous act was committed or where the damage occurred.9

Contract — Forum Prorogatum. With exception to the rules on exclusive jurisdic-

tion, the Code10 allows parties to a contract to refer future disputes to a certain court. By

analogy, a Swedish court is, in principle, willing to give effect to a contractual clause con-

ferring jurisdiction over disputes arising out of a contract on the ‘courts of Sweden’. The

precise limits of this principle and its application where venue cannot be found under the

Code are uncertain.

Brussels I Regulation

Pursuant to article 3 of the Brussels I Regulation, Sweden has in cases falling under the

regulation given up the right to apply its rules of ‘exorbitant’ jurisdiction. Thus chapter

10, section 3, of the code (forum rei sitae) and, chapter 10, section 4, of the Code (forum

contractus) are considered exorbitant in the sense of the regulation.

Annex 1 to the Regulation expressly provides that chapter 10, section 3, first sentence

regarding venue for a defendant that has no known residence in Sweden does not

apply.
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Venue

General Principles

With respect to general principles, the Code’s rules on venue are the basis of the

uncodified rules on jurisdiction discussed above.

Transfer of Venue

The proper venue is decided on the basis of the factual circumstances at the time of

serving the summons application on the defendant. Subsequent changes in these circum-

stances do not affect the venue.11 However, if, in a certain case, there are practical reasons,

as laid down in the provisions on joinder of claims and parties in chapter 14, sections 1–6,

for transferring the case to another court, the Supreme Court could, on application of one

of the parties or courts concerned, decide on such a transfer pursuant to chapter 14, section 7(a),

of the Code. Such a transfer is not possible if it contravenes the Code’s rules on exclusive

jurisdiction.

Service of Summons or Writs

The general rules on service in connection with court proceedings are set forth in the Act

on Service,12 to which the Code refers. Service is normally effected by the court unless a

party requests to effect service itself, which request the court normally grants.

By Post

The usual way to serve summons or writs is to send the documents by ordinary mail with a

receipt to be signed and returned to the court. Registered mail with requested return

receipt is an alternative.

With respect to subsequent writs in the proceedings, the court could use simplified ser-

vice. In such case, the relevant writ is mailed to the party and a separate message

informing of the mailing of the writ is sent at least one day later. No receipt is then

required.

Personal Service

In cases where it is not possible to serve summons by ordinary or registered mail (often

indicated by the failure to obtain the defendant’s receipt for the summons) the court can

decide to serve summons by special postal service (involving personal delivery by post-

man of the writ) or by use of a process server. Such a process server could either be a

police officer, a police authority appointed process server or an official of the executive

authority (Kronofogdemyndigheten).
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Consular or Diplomatic Channels

With regards to parties in the Member States of the European Union, except for Denmark,

service shall be conducted according to EC Regulation Number 1348/2000. Accordingly,

a Swedish court can request assistance from a specified authority in an EU Member State

(except for Denmark) for service of documents in that country. A special convention

applies between Sweden, Denmark, Finland, Iceland, and Norway.

Pursuant to internal Swedish legislation,13 a court, other authority or private person can

file a request for assistance with service abroad with the Swedish Foreign Ministry.

Publication

Service by publication is used if either:

• The person to be served lacks a known residence and his whereabouts cannot be estab-

lished; or

• The person to be served or other adult member of his household who could give receipt

for the writ cannot be found at his known residence and there is reason to believe that

the person to be served attempts to avoid service. In the latter case, the writ can also be

left in a sealed envelope in the relevant person’s residence or attached to the door of

such residence.

Service on an undefined group of persons must be made through publication. Such

method can also be used when a large number of persons are to be served and ordinary ser-

vice on each of them would be unreasonably costly or cumbersome.

Substituted Service

Substituted service could be used if the natural person to be served, or a representative of

the legal entity to be served, is not to be found at the time of the process server’s visit. The

use of substituted service on an individual with respect to summons, as opposed to other

kinds of writs, requires that there is reason to believe that the person in question tries to

avoid personal service. Service on a natural person could be effected by leaving the docu-

mentation with an adult member of his household or, if he lives in a residential unit, with

the landlord or janitor of the residential unit.

Service may be effected at the workplace of a natural person by leaving the documents to

certain individuals representing his employer.

If the person to be served maintains an office in his line of work, service could be carried

out at such office by delivering the documents to an employee during ordinary business

hours. Office service on a legal entity may be carried out in the aforesaid manner if no

authorized representative of such entity is present during ordinary business hours.

SWEDEN SWE-5

13 Ordinance 1933:618.



A non-resident party in a lawsuit can be ordered to appoint counsel in Sweden or other

state within the European Economic Area authorized to receive service the first time he

appears in the case. If such party fails to do so, the court is entitled to effect service by

mailing the documents to the party’s last known address.14

Methods Provided by The Hague Convention

Service of a writ pursuant to a request from a foreign court will be carried out in accordance

with the internal Swedish rules on the subject, as outlined above, unless the request for

service designates another method. In the latter case service should, if possible, be carried

out in the requested manner.

Ascertaining the Applicable Law

Sweden is not a federal state and thus has no specific regional legislation. The Swedish

conflict of laws rules are mostly based on general principles, expressed in case law.

Actions in Tort

Swedish courts are inclined to apply the law of the country where the tortuous act was

committed.

Actions in Contract

According to the general principles of Swedish conflict rules with respect to contracts, the

parties are free to choose the applicable law. In the absence of any agreement between the

parties, Swedish courts have in some cases tried to establish what law the parties would

have chosen had this issue been dealt with in the contract. Such deliberation on the ficti-

tious intention of the parties in practice comes close to the alternative principle of closest

connection, meaning that the law of that state to which the contract has the closest connec-

tion will govern. This principle is the one favored by the courts.

Relevant factors in establishing the state with the closest connection are the domicile of

the parties; the place where the contract was entered into; the place of performance of the

obligation, in kind, under the contract and the language of the contract.

The 1980 Rome Convention on the Choice of Law for Contracts has been enacted as

Swedish law as from 1 July 1998. To the extent a contract does not stipulate which law is

to be applicable, the Rome Convention stipulates that the contract shall be governed by

the law of the country with which it is most closely connected.

With respect to certain international sales of goods, Sweden has enacted legislation on the

determination of the applicable law15 based on the corresponding Hague Convention of

1955. The Act states the basic principle that the parties to the contract have the power to
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agree on the law of their contract by including a provision on the subject. If no such

provision exists and the parties’ intention in this respect is not otherwise clear from the

contract, the law of the state of the seller will apply, unless the seller received the order for

the goods in the state of the buyer. The Act is consistent with the general principles of

Swedish conflict of laws rules.

Sweden has, as of 1 January 1989, furthermore enacted articles 1 to 13 and 25 to 88 of the

United Nations Convention on Contracts for the International Sale of Goods.

Since it is not yet a number of the European Union,16 Sweden has not acceded to the 1980

Rome Convention on the Choice of Law for Contracts. However, articles 1 to 13 and 25 to

88 of the 1980 United Nations Convention on Contracts for the International Sale of

Goods have been enacted as Swedish law as of 1 January 1989. This Act does not apply if

both parties to the transaction have their place of business in either Denmark, Finland,

Iceland, Norway or Sweden.

Rights in Rem

Issues regarding rights in rem are generally decided pursuant to the law of the State in

which the disputed property is located or was located at the time of the relevant transac-

tion, for example, a pledge. However, a security right that is valid pursuant to the law of

the state in which the goods were located at the time of the creation thereof could, pursu-

ant to Swedish rules on applicable law, become invalid following the importation of the

goods to Sweden — the new lex rei sitae.

Legal Entities

Questions regarding the constitution and legal capacity of legal entities, concerning their

dissolution and their internal operation and similar questions, are considered to be gov-

erned by the law of the state of incorporation of the relevant legal entity.

Commencing the Action

Complaint

Stating the Essential Elements

The summons application must, in addition to formalities, identify the parties and facili-

tate service of process containing:

• A precise prayer for relief;

• A detailed statement of the facts invoked as a ground for the relief sought;

• A statement of the evidence (written and oral) invoked; and

• The basis for the competence of the court (with respect to the venue rules in the Code)

unless this is clear from other statements made.

SWEDEN SWE-7
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The requirement with respect to the second point above is based on the ‘theory of

substantiation’. From this theory, it follows that the complaint must contain a statement

of the material facts from which follow the legal consequence to which the claim

corresponds.

If, for instance, the plaintiff asks the court to declare a contract invalid, the complaint must

set forth the factual circumstances that give rise to the invalidity. Generally, the standard

enforced by the courts with respect to the statement of facts is rather modest.

With respect to the legal grounds (that is, the legal rule from which follows the remedy

sought), these need not be asserted in the complaint or even later in the proceedings if the

subject matter can be determined under Swedish law. This follows from the principle of

jura novit curia. It is another matter in cases of any complexity in respect of the legal

issues involved, where it is often advisable to invoke case law and legal writings in con-

nection with the closing argument or at an earlier stage of the proceedings.

With respect to evidence, it is in practice rarely possible to make a conclusive statement

already at the time of filing the summons application. It is therefore common and

accepted practice for the plaintiff to submit copies of essential documentation together

with the summons application and otherwise reserve his right to state his evidence once it

has been established to what extent the alleged circumstances are contested by the

defendant.

Stating the Relief Sought

The prayer for relief could be either for a declaratory or for a performance judgment and

should be formulated as to reflect the precise content of the judicial decision that the

plaintiff wishes to obtain. Pursuant to chapter 17, section 3, of the Code, the courts may

not render judgment in excess of the relief sought and, thus, a prayer, for example, ‘such

other relief as the court deems just’, is not meaningful.

There is no requirement for consistent pleading or compliance with technical form. Relief

in the alternative or of several different types may be requested, in different courts.

Answer

In principle, the defendant could be ordered to answer orally, at the first preliminary hear-

ing of the case. However, in practice the courts almost invariably require the defendant to

submit his answer in writing. The answer must state:

• Any procedural objections the defendant wishes to raise;

• To what extent the plaintiff’s prayer for relief is admitted or contested;

• If the plaintiff’s prayer for relief is contested, the basis therefore and a statement

regarding the circumstances invoked by the plaintiff and any further circumstances

which the defendant wishes to invoke; and

• The evidence which the defendant wishes to invoke.
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With respect to the first point above, it should be noted that many jurisdictional objections

are considered waived unless raised at first appearance, that is, normally in the answer.

This also applies to the right of the defendant to request that the plaintiff furnish security

for the litigation costs, where applicable.

Three kinds of defenses have been distinguished by Swedish legal writers. Firstly, a

denial of all or some statements of fact in the complaint; secondly, an affirmative defense

invoking additional facts which ‘neutralize’the facts invoked by the plaintiff; and, thirdly,

a defense based on the view that the legal consequences of the facts invoked by the plain-

tiff are other than as they appear from the prayer for relief.

A defendant’s failure to deny certain facts is not equivalent to an admission of these facts.

The court will, however, normally require an express statement as to whether relevant

facts are denied or admitted.

Reply and Rejoinder

The exchange of writs between the parties can, particularly in complex cases, continue in

several steps, starting with the plaintiff’s filing of a reply with his comments on the

answer, but the courts more frequently decide to take the matter to a preliminary hearing

after the filing of the answer.

Amendments to and Supplemental Pleadings

The Code17 states the basic principle that ‘claims filed may not be amended’. However,

there are several exceptions to this rule:

• A plaintiff may change the kind of performance sought based on circumstances that

have occurred or become known to the plaintiff during the proceedings. An example of

this is that the plaintiff might originally have petitioned for a judgment ordering the

defendant to deliver a certain car. During the proceedings, the plaintiff is informed that

the defendant has disposed of the car. The plaintiff could then instead claim damages

for breach of contract;

• The plaintiff may also amend his pleading in order to obtain a declaratory judgment

regarding a disputed right or obligation on which the validity of the original claim

depends, and claim interest or other incidental obligations which follow from the main

claim; and

• Finally, the plaintiff may put forward a new claim for relief which is based on

essentially the same ground as the original claim. An example of such an amend-

ment is a lessor claim claiming additional rents that have fallen due during the

proceedings.
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An amended claim according to the last two points above could be dismissed by the court

of first instance if it is made when the case has already been brought to a main hearing or

otherwise is about to be adjudicated. Such amendment is not allowed on appeal.

With respect to changes in the grounds for relief, as opposed to the prayers themselves, the

Code provides that such adjustments are allowed as long as the new grounds do not

involve a change of the ‘subject matter’ of the case.18

There are, of course, great difficulties in drawing a line between permissible and impermis-

sible amendments under such a general rule. In Swedish legal writings, guidance has been

sought from the reasoning in res judicata issues. The question to be asked is whether it

would be possible for the plaintiff to have a claim based on the new ground, tried in a subse-

quent proceeding, should the first claim have been invalidated. If the answer to this question

is affirmative, this would indicate that the new ground involves a change of the subject mat-

ter. Since the determination of a res judicata issue often is in itself a complex matter, it is

frequently not possible to draw firm conclusions from such reasoning, however.

In precedent cases, the Supreme Court has taken a liberal view on amendments of the

grounds.19

Supplemental Pleadings

As the first and third points above make clear, the plaintiff can supplement his pleadings

regarding matters that have occurred since the original pleadings were filed.

Joinder of Claims and Parties

Mandatory Joinder

If a plaintiff simultaneously files several claims, and thus several suits, against the same

defendant, the claims will be joined and heard in the same case if they are based on essen-

tially the same ground.20

The same rule applies if one plaintiff simultaneously commences actions against several

defendants or several plaintiffs commence actions against one or several defendants.21 A

counterclaim should be heard in the same case as the main claim.

If a third party wishes to file a suit against one or both parties to a commenced action

regarding the disputed subject matter, the third party’s claim will be joined in the case.22 If

the claim of the third party is filed at the time of the main hearing or otherwise when the
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case is about to be adjudicated, such a claim could be heard separately if it would be

inconvenient to have it joined in the original case.23

General prerequisites for the joinder of parties and claims pursuant to the aforesaid provi-

sions are that the different suits are filed with the same court. Such court is competent to

hear all suits and the same trial procedure applies to all suits.24

With respect to venue, a plaintiff is entitled to sue all defendants in a multi-party litigation

in a court where any of them could be sued, provided that the plaintiff’s claims against the

different defendants are based on essentially the same ground and that the suits are filed at

the same time.25

Optional Joinder of Claims and Parties

Pursuant to the general rule in chapter 14, section 6, the court in its sole discretion has the

option to join parties and claims to be heard as one case, provided that such handling bene-

fits the investigation of the matters before the court. The different cases can be separated

again at a later stage if this should prove more efficient.

It is also possible to join parties and claims from different courts into one court.

Counterclaims

The general rule is that the defendant has the possibility of bringing a counterclaim

against the plaintiff and have it heard in the same case, if the counterclaim concerns the

same matter as the main claim or a matter related thereto or could be set-off against the

main claim.26 The Code’s rules on venue also provide that a counterclaim will be heard by

the court seized with the main claim.27 The general prerequisites for the joinder of claims

are that the same trial procedure will apply to the claims joined, and must also be met in

the case of a counterclaim.

In this context, it should be noted that the defendant has the option to invoke a counter-

claim for set-off against the main claim as a defense rather than as a separate and

independent suit. A counterclaim invoked as a defense will not result in an enforceable

judgment with respect to that part of the counterclaim that exceeds the main claim, if any.

At the same time, the defendant is barred from raising the counterclaim in a new action if

it is invalidated as defense in the first trial.28 Thus, it is not advisable to invoke a counter-

claim as defense only, if it considerably exceeds the main claim.
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Impleader

If a party foresees that, in the event of losing in a litigation claim, he will have a claim for

indemnification and recovery of damages or similar claims against a third party (for

example, against a co-tort-feasor), then he is entitled to have a suit against such a party

joined to the original litigation.29 This also applies to a third party who, depending on the

outcome of a pending litigation, wishes to file suit against one or both of the original

parties.

Interpleader

Interpleader relief is not set out in the Code. However, under the Swedish Act of Deposi-

tion of Funds with the Authorities,30 a debtor who has valid reasons to be uncertain as to

who is legally entitled to receive payment can discharge his payment obligation by depos-

iting the amount due with the County Authority. The debtor must then notify the possible

claimant(s) of the deposit.

If the reason for the debtor’s uncertainty is the existence of several competing claimants,

with each asserting an exclusive right to receive payment, the County Authority is prohib-

ited from dispensing the deposited funds until the matter has been resolved by a final

judgment or out of court settlement.

Intervention

Under the Code, intervention is possible for anyone who asserts that the subject matter of

the pending suit affects his legal rights and can give probable cause for such assertion. An

example is an insurer.

An ordinary intervenor does not have standing as an independent party in the action. The

intervenor must not make any dispositions in the proceedings that interfere with or contra-

vene those of the party on whose side he intervenes.

A third party who would be bound directly by the judgment is eligible to intervene as an

independent intervenor. An independent intervenor thus must stand in a relationship of

privity to one of the parties to the suit for res judicata purposes. Examples of this kind of

relationship include a partner when his partnership is sued by a partnership creditor or an

association member in a lawsuit between other members and the association regarding

the validity of an association resolution.

An independent intervenor’s standing as a party in the proceedings includes the right to

appeal.
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Obtaining Information Prior to Trial

Types of Discovery

Discovery proceedings as they exist under, for example, the rules of United States civil

procedure have no equivalent under the Code in Sweden. Instead, the fact finding stage is

handled by the parties’ counsels, out of court, when preparing for the trial.

Once the litigation has commenced, documentary production can be ordered by the court

on petition of one of the parties, but is then confined to rather specific documents identi-

fied by the party seeking the production.

Depositions of testimony can only be obtained in order to secure evidence for a possible

future trial that otherwise could be lost, for example, hearing testamentary witnesses who

might be deceased at the time the validity of the will may become disputed.31

Interim Protection of Assets Pending Trial

General

Apetition for provisional attachment or interlocutory injunction can be filed separately, in

anticipation of the filing of a suit (or commencement of arbitral proceedings). Asuit must

then be filed within one month of the date of the grant of the provisional attachment or

interlocutory injunction.

Normally, the adversary must be heard over an application for provisional measures, but

if a delay appears to entail danger of loss to the plaintiff, the court may issue a temporary

order ex parte.

The plaintiff is obliged to provide security for any damage that the adversary could

incur due to the court’s grant of provisional measures. The sufficiency of the security is

determined by the court unless accepted by the adversary. The security is normally pro-

vided in the form of a bank guarantee but could also be provided as other surety or

pledge.

Provisional Attachment

The prerequisites for provisional attachment are fulfilled in two different situations. A

court can issue an order for provisional attachment if:

• A plaintiff shows probable cause for the existence of a money claim which is or is

likely to become the object of a court process or similar proceedings (eg, arbitration)

and, further, it can reasonably be assumed that the debtor-defendant, by escaping,

hiding assets or otherwise, will avoid the payment of the money claim in question;

or

• A plaintiff shows reasonable cause for superior title to certain assets, which are or are

likely to be the object of a court procedure or similar proceedings (eg, arbitration); and it

SWEDEN SWE-13

31 Code of Judicial Procedure, ch 41.



can reasonably be assumed that the defendant will hide the assets, substantially lessen

their value or otherwise make dispositions with the assets that would adversely affect the

plaintiff.

An order for provisional attachment pursuant to the first point above will normally not

identify particular property of the debtor-defendant, but be rendered for a value corre-

sponding to the amount of the asserted money claim. It is then for the enforcement

authority to identify individual assets to be seized.

Finally, a specific court order restoring possession is possible. If it becomes obvious during

the proceedings in a suit regarding superior title to certain property that one of the parties

has unlawfully deprived the other party of his possession or otherwise taken any unlawful

action with the property in question, the court can issue an order for immediate restoration

of the possession of the property or other measures to cure the unlawful situation.

Interlocutory Injunction

Outside the scope of the rules on provisional attachment, the court can issue an interlocu-

tory injunction against one of the parties or prospective parties to a lawsuit.

An interlocutory injunction usually involves the prohibiting of the (prospective) defen-

dant under penalty of a fine from taking action that would prevent or render difficult the

exercise of the plaintiff’s alleged right. Such order could also mean that the defendant

must undertake certain actions, for example, preserve the condition and/or the value of the

disputed property or a disputed right. The court generally has the discretion to draft the

contents of the interlocutory injunction as to fit the circumstances in each specific case.

Summary Judgments

Adjudication without Trial or by Special Proceeding

Unfounded Claims for Relief

Should the court find that the plaintiff’s claim for relief lacks legal merits or if it is other-

wise obvious that the claim for relief is unfounded, the court may immediately, and

without issuing summons, dismiss the case with prejudice.32

Judgment through Executive Authority Proceedings

There are three types of summary proceedings before the executive authorities with

respect to civil claims: Dunning proceedings, proceedings regarding ordinary authority

assistance and proceedings regarding special authority assistance.
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Dunning Proceedings. The relief available in Dunning proceedings is an order for the

debtor to pay a civil money-claim that is due. If the money-claim is secured by a mortgage

in real property, a ship or ship being built, or a floating charge that has been pledged in

writing as security, the relief could also include that the debt must be satisfied by the real-

ization of the property in question. Dunning proceedings are not possible against a debtor

who resides in a foreign State that has acceded to the Lugano Convention.

The application for relief is filed with the executive authority in the county in which the

debtor resides or where the debtor possesses property or where enforcement of a decision

would otherwise be convenient. The written application for a decision only needs to state

the claim, that is, the amount claimed, the due date and the interest claimed, and the

grounds invoked as a basis therefore.

After a formal review by the authorities, the application is served on the debtor. From the

date of service of the application, the debtor has a time period fixed by the executive

authority, normally not longer than two weeks, to submit a response to the claim. If the

debtor contests the claim, it is enough for him to simply state this in his response. It is then

up to the applicant to request that the case be referred to a District Court for trial. Such

request must be submitted within three weeks of the applicant’s receipt of the debtor’s

response from the executive authority.

If the debtor has not responded to the application within the time period set forth by the

executive authority, the authority must issue an order in accordance with the applicant’s

prayer for relief. The applicant is also entitled to (a modest) reimbursement for costs. The

order issued is subsequently enforced automatically by the executive authority, unless the

applicant has declined enforcement in his application.

The debtor may apply for a reopening of the matter by filing an application with the exec-

utive authority within one month of the date of the order. The matter will then be referred

to a District Court for further hearing. An applicant who is not content with the issued

order has the right to appeal to the relevant District Court within three weeks of the order.

If no request for reopening or appeal is filed, the order becomes final and has the same

value, with respect to res judicata, as an ordinary judgment.

Ordinary Authority Assistance. Ordinary authority assistance may be requested with

respect to evictions and the performance of obligations other than payment obligations,

provided that the obligation in question is due. The rules on Dunning procedures as

described above apply mutatis mutandis in this kind of proceeding.

Special Authority Assistance. A request for special authority assistance may concern

an order for the adversary to remedy a situation, for example, if the applicant’s possession

has been interfered with or other unlawful action has been taken with respect to real or

personal property or if the applicant’s rights to certain property are otherwise obstructed.

Special authority assistance may also be applied for when the right to such assistance fol-

lows from certain special statutory provisions.
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The procedure, generally, follows the rules applied in Dunning proceedings, but with a

more comprehensive exchange of writs between the parties and an obligation for the par-

ties to submit evidence to the executive authority in support of claims and allegations.

The executive authority must also render a decision with respect to the requested

assistance and the case can thus not be referred to an ordinary court for trial. Another dif-

ference is that the applicant can request an immediate interim order ex parte from the

executive authority for the time until the final order has been issued. No security needs to

be furnished in order to obtain such ex parte order.

An order issued on the basis of an application for special authority assistance is not sub-

ject to reopening and has no res judicata effect, which means that either of the parties can

file suit in order to have a question resolved, for example, which of the parties has valid

title to the property in question.

Summary Judgment

If the fact investigation in a case does not call for a main hearing and neither of the parties

demand such, the court may render its judgment directly during the preliminary stage of

the trial.33 The option of a judgment without main hearing is in the hands of the court and

contingent on the consent of the parties.

Default Judgments

A default judgment can follow if the defendant does not answer the summons application

within the time limit set by the court. It is also a sanction against a party who fails to appear

at a preliminary or main hearing. If the defendant fails to file an answer to the summons

application, a default judgment will be given as a matter of course unless the plaintiff

resists it.

In case of non-appearance, the adverse party must move for such judgment. If the party

present does not petition for a default judgment, the case will be dismissed without preju-

dice unless the plaintiff — when the defendant is absent — moves for a postponement of

the preliminary hearing or the party present at the main hearing moves for a main hearing

despite the absence of the adverse party.

A default judgment can be ‘appealed’ to the same court that rendered it by an application

for reopening of the case. Such application must be filed within one month of the date of

service of the default judgment on the defaulting party.

Other Means of Termination without a Plenary Trial

Voluntary Dismissal

Before the defendant has filed his answer, the plaintiff can withdraw his action without

restrictions. However, once the defendant has submitted his answer, he has the right to
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judgment even if the plaintiff withdraws. Thus, the possibility of voluntary dismissal

without prejudice at a later stage of the proceedings depends on whether the defendant

accepts such dismissal.

Dismissal for Failure to Prosecute

There is no specific rule in the Code on dismissal for failure to prosecute. Under the Code,

the court is charged with the responsibility to see to it that the facts and evidence of the

subject matter of the dispute are satisfactorily presented prior to the main hearing so that

such hearing can be carried out without interruptions and delay.

If the plaintiff fails to present his case, in other words, his prayer(s) for relief, the facts and

evidence in full within the time limits set forth by the court, the court has the option to set

one last ‘grace period’ within which the plaintiff must finally state his case.34 Once this

deadline is passed, the plaintiff is barred from amending or supplementing his prayer(s)

for relief and invoking any further circumstances or evidence, unless he can give a valid

excuse for his omission to do so earlier.

By setting a final grace period, the court can thus force the case to a main hearing and any

defects in the preparation of the case that might result in the invalidation of the claims then

become the plaintiff’s risk.

This final grace period rule applies equally to the defendant.

Judicially Assisted Settlement

The Code expressly provides that the court must investigate the possibilities for a settle-

ment of the dispute during the preparatory stage.35 The court can also arrange for

mediation through a court-appointed mediator.36 How much effort the court will put into

promoting settlement discussions very much depends on the individual judge responsible

for the preparation of the case.

Should the parties come to a settlement, they can jointly petition for the court’s

confirmation thereof.37 Such confirmation is given in the form of a judgment setting forth

the terms of the settlement. A judgment on a settlement is subject to general rules for

appeal, and has the same res judicata effect as an ordinary judgment.

Trial

Setting the Case for Trial

When the preparatory stage of the proceedings concludes, the court must set a time for the

main hearing, if possible after having heard the parties’ preferences in this respect.
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By this time, the parties must have specified all prayers for relief, the circumstances

invoked and all written and oral evidence that they intend to put forward during the main

hearing. The court may disregard any subsequent amendments in this respect that are

made during the main hearing, if it can be assumed that such amendments are made in an

attempt to surprise the adverse party, stall the proceedings or are otherwise made in bad

faith or are due to gross negligence.38

With the consent of the parties, a main hearing can also be held in a simplified form imme-

diately following the preliminary hearing at which the preparation of the case was

concluded (or within 15 days of such a preliminary hearing provided that the same judge

hears the case).

If the outcome of the case is evident, the consent of the parties is not required in order for a

simplified hearing to be held. Everything that has occurred during the preliminary hearing

immediately preceding the simplified main hearing is deemed to have occurred also dur-

ing such a main hearing and need thus not be reiterated.

Scope and Order for Trial

A civil case is normally heard by three judges, one of which chairs the trial. With the par-

ties’ consent, the case can be heard by one judge. Sweden has no true jury system, other

than in matters regarding the freedom of the press under Swedish constitutional law.

However, in matrimonial and criminal matters, laypersons participate in the court.

The scope of the trial is defined by the parties’ prayers for relief and the invoked circum-

stances and evidence.

Three basic features of the Swedish trial system are:

• ‘Orality’;

• ‘Immediacy’; and

• ‘Concentration’.

Pursuant to the principle of orality, the parties are prohibited from submitting or reading

writs or other written statements during the main hearing, unless the court considers this

helpful to the just resolution of the matter, for example, how spoken words were under-

stood.39

The principle of immediacy entails that judgment may only be based on what has

occurred during the main hearing.40 Claims and allegations made during the preparatory

stage of the proceedings are excluded from consideration unless reiterated during the

main hearing.
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The principle of concentration means that the main hearing should be held in one session

until the case is ready to be adjudicated. However, in large cases, the court can decide to sit

on three or, if special reasons can be invoked, two days each week.

If it nonetheless becomes necessary to adjourn the main hearing, one or several times, the

hearing will on each new occasion continue from where it was left off. If the total delay

exceeds 15 days, the entire main hearing must start anew.

The main hearing starts with an investigation by the chairperson of the court as to whether

there is any obstacle to the main hearing taking place. If no such obstacle is presented or if

an obstacle is envisaged to be removed before the end of the hearing, the trial commences

by the plaintiff stating his prayers for relief and the defendant admitting or contesting the

relief requested.

Thereafter, the parties deliver their respective opening speeches and comment on what

has been stated by the adverse party. Frequently, the presentation of written evidence is to

some extent integrated into the opening speeches.

Submission of Evidence

After the opening speeches, oral evidence is taken. If the parties or their legal representa-

tives are to be heard, the taking of such oral evidence is done before the taking of

testimony by witnesses.

The Code sets out that the questioning of the parties and the witnesses must be handled by

the court, but in practice this is primarily handled by the counsel with the judge(s) posing

supplemental questions.

The main examination of a witness is conducted by counsel for the party that has called

the witness. Leading questions are in principle prohibited at this stage, and the preferred

order is for the witness to be requested initially to state his testimony in his own words.

However, with respect to witnesses who are unable to give a coherent account, the exami-

nation may be carried out on a question and answer basis. In practice, the latter is the only

possible examination method in matters of complexity.

After the main examination, counsel for the adverse party has the opportunity to

cross-examine. During the cross-examination, leading and argumentative questions are

allowed in order to put pressure on the witness and thereby verify the validity of his earlier

statements. The parties have an unlimited right to re-examination of the witness.

After hearing witnesses, the taking of oral evidence continues with any experts who have

been called to testify. The procedure is the same as is the case with the examination of

ordinary witnesses.

According to the principle of orality, the written evidence that has been invoked should be

read into the record aloud during the main hearing. This can be done during opening

speeches, in connection with witness examinations or separately, depending on what is

more practical. However, with the consent of the parties it is possible and in practice
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common for the court to decide that parts of the written evidence should be considered

taken down at the main hearing, without having been presented orally in extenso.41

Closing Speeches

The main hearing is then concluded with first counsel for the plaintiff(s) and then counsel

for the defendant(s) each giving a closing address (the ‘final pleading’).42

The final pleadings focus on legal and evidential questions — emphasizing those parts of

the evidence presented that support the facts alleged by the respective parties and criticiz-

ing the evidence of the adverse party. With respect to questions of law, the parties usually

present precedent cases and preparatory works to the relevant statutory rules at issue. The

court is not bound by the parties’ arguments with respect to questions of law and is thus

free to apply a legal rule which neither party has invoked (according to the principle of

jura novit curia). However, the parties’arguments are an important source of information

for the court if they are of an adequate professional standard.

Evidence

Nature and Purpose of Evidence

The Code adopts the principle of free evaluation of evidence: ‘The court shall after a thor-

ough examination of everything that has occurred decide what has been proven in the

case’.43 This means that ‘evidence’ could be defined as anything that supports the exis-

tence and correctness of the circumstances alleged by a party.44

The purpose of the evidence is, of course, to support and substantiate the allegations as to

circumstances, scientific theories, the contents of the foreign law that might be applicable

and other relevant facts invoked by a party. Each party is obliged to submit a statement of

evidence during the preliminary stage of the proceedings, setting forth for each item of

evidence what the party wishes to prove by the evidence in question — the ‘theme of

evidence’.

The requirement for the theme of evidence to be stated has at least two functions. Firstly, it

facilitates the adverse party’s assessment of what counter-evidence he may need to pro-

duce; and secondly, it provides the court with an opportunity to assess the relevance of the

evidence for the case and, if irrelevant, refuse its presentation.45 The production of evi-

dence lies with the parties. The court has a subsidiary right to take initiative in order to

obtain evidence in a case ‘if necessary’. However, in a commercial case this right to initia-

tive is limited to recalling a witness who has been heard at the request of one of the parties.
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Consular or Diplomatic Channels

A Swedish court may request the Department of Justice to assist in obtaining evidence

from abroad. But the court may also send a request directly to an appointed foreign

authority of a state that has acceded to the 1970 Hague Convention on the Taking of Evi-

dence abroad in Civil or Commercial Matters. If the evidence is taken in a country within

the European Union or the Nordic Countries, a Swedish court will send its request directly

to the court in that country where the evidence is being taken.46

Kinds of Evidence

Oral Evidence. The general rule is that any one who is not a party to the suit may be

heard as a witness. However, if the witness is under 15 years of age or suffers from mental

disorder, the court will decide whether he or she should give testimony.

Anyone who can give testimony is under a statutory duty to do so, and could be forced to

testify on the penalty of a fine or, ultimately, under threat of custody.

Close relatives of a party are exempt from the duty to testify. Such relatives include any-

one who is or has been married to the party, is in a direct lineal blood relation with the

party or is or has been married to a person who is a sibling of a party or is close to a party in

a way similar to those described (for example, cohabits with a party without being

married).

With respect to legal privilege, it should be noted that a member of the Swedish bar (an

Advokat) is exempt from the obligation to give testimony regarding matters entrusted to

him unless the client in question gives his approval.

In additim, certain groups of professionals, for example, physicians, dentists, nurses, psy-

chologists and psychotherapists, are exempt from the duty to testify as regards matters

that they have gained knowledge of in their practice, unless the individual concerned

gives his approval. Priests cannot be heard on such matters — even if consent is given.

As to the facts that a witness could be compelled to reveal, it should be noted that a witness

is not obliged to make statements which would disclose trade secrets, unless special rea-

sons can be invoked, or reveal that the witness or any of his close relatives committed a

criminal offence or other dishonorable act.

A witness is generally heard under oath with the exception of individuals under 15 years

of age or suffering from mental disorder.

A party, natural person or representative of a legal entity may give testimony either under

oath or without being sworn.
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The general rule of the Code is that an expert witness is retained by the court and on its ini-

tiative, if the adjudication of the matter before it requires access to specific professional

knowledge in a certain field. Before the appointment of an expert witness, the court

should seek the advice of the parties as to whom to appoint. Where the parties agree on

someone to be appointed, the court should follow their recommendation unless there are

reasons not to do so.

Those who are eligible for appointment are public authorities or officials assigned to ren-

der opinions on the subject matter in question and private individuals known for expertise

in the relevant field.

However, a party is also free to retain a private expert witness of his choice beside the one

appointed by the court. In practice, privately retained experts are more common than

court-appointed ones.

During the preparatory stage of the proceedings, an expert witness must submit a written

opinion containing his findings and conclusions on the subject matter which requires his

expertise. The expert is also heard during the main hearing if the court finds it necessary,

or if requested by one of the parties and such examination does not appear superfluous.

Written Evidence. A document that is invoked as written evidence must be submitted

to the court in original or as a certified copy.

Anyone who possesses a document that could be used as written evidence is obliged to

provide such a document.47 On request of one of the parties, the court can issue an order

under the penalty of a fine for production of the document in question. The court can

also choose to have the document produced with the assistance of the executive

authority.

The party requesting documents to be produced must clearly identify the documents and

establish their relevance as evidence in the case. Should the party not be able to give an

adequate description of the documents in question, the court can examine particular wit-

nesses under oath in order to obtain more precise information in this respect.

The duty to provide documentation does not extend to written messages between a party

and his relatives or between such relatives.48 Nor does it include documents possessed by

an Advokat or other professional if the contents of the documents could be assumed to be

of such nature that the Advokat or other professional could not be heard as a witness in this

respect. If such exempted documentation is held by a party in the litigation, the party in

favor of whom the aforementioned duty of secrecy applies is not obliged to produce the

documentation in court.

The exemption from the duty to testify with respect to circumstances that might reveal

that the witness has committed a criminal offence or might disclose a trade secret applies

mutatis mutandis to the duty to produce documents with such impact.
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Notes taken for personal use are not covered by the duty to produce documents, unless

there is exceptional cause for demanding such notes to be submitted.

The Code sets out rules on production of tangible evidence, which correspond to those

regarding documents outlined above.

In order to examine real property or objects that cannot be moved to the court, a hearing

may be held at the place of the property in question.

Judgments and Kinds of Relief

Final Judgment

If the court has been composed of more than one judge at the main hearing, it will convene

for deliberation on the judgment directly after the main hearing or on the following work

day. Should the nature of the case call for additional time for deliberation, the court can

decide for an extension of the time within which the judgment will be rendered. Such

extension must not exceed two weeks unless the court can invoke severe hindrance for the

rendering of judgment.49 In practice, the work loads of the courts cause further delays, but

usually such delay does not exceed one month.

If the court, during the deliberation on judgment, finds that it is necessary to complete the

investigation in some respect, it can decide on a continued or new main hearing, or, if the

necessary completion is uncomplicated, to obtain further information under hand.50

Piecemeal Judgments

With respect to several individual claims for relief that are handled in the same case, the

court may render a separate (partial) judgment over any of them. However, separate judg-

ments must not be given on a main claim or a defendant’s claim for set-off.

If the defendant partly admits a claim, the court can render a separate (interim) judgment

regarding the admitted part.

The court is also free to adjudicate one of the several threshold issues in a separate (interim)

judgment if this would expedite the hearing of the case. A threshold issue can concern both

factual circumstances and legal issues. If the court issues an interim judgment, it can stay the

proceedings until such judgment that can be appealed separately has become final.

Entry of Judgment

A judgment is issued in writing and should set out the following:

• The court, the time and the place for rendering the judgment;

• The parties and their counsels;
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• The judgment order;

• The parties’ prayers for relief and objections, and the circumstance invoked as a basis

therefore; and

• The judgment’s opinion and the court’s findings as to evidentiary facts of the case.51

The judgment is ordinarily rendered by being made available at the office of the court.52 In

simple cases, it can be rendered orally and documented in writing later.

Kinds of Relief

Specific Performance

A general prerequisite for the admissibility of a claim for specific performance is that the

underlying claim is due.

However, a claim for specific performance of an obligation not yet due is allowed in the

following situations:

• If the claim concerns a recurring obligation which is not contingent on any counter per-

formance, and part of such obligation is due;

• If and when another obligation, which is also covered by the prayers for relief in ques-

tion, is not timely performed;

• If the obligation is the duty to pay interest until there is full settlement of a due debt or

other incidental obligation which follows from the main obligation claimed;

• If timely performance of the obligation is of extraordinary importance for the plaintiff

and there are specific reasons to assume that the defendant will fail to perform in time;

and

• If the right to claim specific performance of an obligation not due follows from statu-

tory provisions.

Declaratory Judgments

A claim for a declaratory judgment is a request that the court should establish the exis-

tence or non-existence of a certain legal right or obligation.

In order for the court to allow a claim for a declaratory judgment, the plaintiff must show

that there is uncertainty as to the existence of a legal right or obligation and that such

uncertainty is detrimental to the plaintiff.

It is not permissible to seek advisory opinions from the court on hypothetical legal issues,

such as the proper interpretation of a certain statutory provision, nor to obtain declaratory

judgments on solely factual questions, for example, the authenticity of a painting.
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Costs

General Principles

The basic rule is that costs follow the event. If the case results in a judgment which is only

partly in the claimant’s favor, the court will divide the costs pursuant to intricate princi-

ples, the main idea of which is to reflect the measure of success each party has had.

If an action is dismissed without prejudice, the relevant claimant is considered to be the

losing party. A party withdrawing his action is also liable to reimburse the defendant’s

costs unless special reasons can be invoked. In case of a settlement, each party bears its

own costs, unless otherwise agreed.

Costs eligible for reimbursement from the losing party include attorney’s fees, work done

by the party himself in order to prepare the case and costs for evidence.

A claim for costs must be put forward before the hearing of the case is concluded by the

court in question. The relevant point of time is normally the end of the main hearing, after

the parties have delivered their closing arguments.

Apportionment of Costs

Costs may be apportioned as a remedy against party negligence. Aparty who is eventually

found to have initiated legal proceedings without sufficient cause therefore, for example,

if the claim is undisputed and the defendant is ready to perform, or who has otherwise inten-

tionally or negligently brought an unmotivated action, is liable to reimburse the adverse

party for his costs, regardless of the outcome of the litigation.

Non-appearance at court hearings, failure to abide by the court’s procedural orders,

unfounded assertions or contentions made in bad faith or negligently, causing of delay in

the proceedings or otherwise causing unnecessary costs for the adverse party could also

make the party at fault liable to stand any additional costs caused by him, regardless of the

outcome of the case.

Security for the Defendant’s Litigation Costs

Pursuant to a separate Swedish Act,53 a foreign claimant, who is not a citizen nor domi-

ciled in a country within the European Union, is obliged to furnish security for the

defendant’s potential claim for litigation costs at the request of the defendant. The defen-

dant must request such security at the time of his first appearance, or the right to claim

security is forfeited. Foreign claimants from states that have acceded to certain conven-

tions are exempt from the duty to furnish security.

The rationale behind the obligation for foreign claimants to furnish security for litigation

costs is the limited enforceability of a Swedish judgment on costs outside the European

Union (where the foreign claimant’s assets are presumed to be located).
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Post-Trial Motions

The Code provides three different means of obtaining a re-trial even when a judgment has

become final pursuant to the ordinary provisions on appeal. These are:

• Relief for substantive deural error.

• Relief for Sfects;

• Restoration of time expired; and

• Relief for a grave procedubstantive Defects.

Relief for substantive defects is available on the following grounds:

• If new circumstances or evidence are invoked and such circumstances or evidence

would have lead the court to a different conclusion in its adjudication of the case, pro-

vided that the claimant shows a valid excuse for his failure to invoke the circumstances

or evidence earlier;

• If a written document which has been invoked as evidence proves to have been forged

or if testimony proves to have been false and such false documentary evidence or state-

ments may be assumed to have affected the outcome of the case;

• If the application of the law in the case has been manifestly wrong; and

• If a member of the court or a court official is guilty of criminal conduct or breach of

duty which relates to the case, or a counsel or a legal representative of a party is guilty

of criminal conduct which relates to the case, provided that the criminal conduct or

breach of duty may be assumed to have affected the outcome of the case.

Relief is sought by making an application to the relevant Court of Appeal if the attacked

judgment has been rendered by a District Court, while in other cases the application is

filed with the Supreme Court. Such an application must be filed within one year of the

date at which the applicant became aware of the circumstances on which his application

for relief is founded or, in the alternative, if the ground for relief is criminal conduct of a

relevant person, within one year from the date when a verdict against such person became

final. An application based on erroneous application of the law must be filed within six

months from the date when the attacked judgment became final.

If the relief is granted, the court must order a new trial but, it may, if the case is clear,

directly adjust the judgment.

Restoration of Expired Time

This relief opens the possibility of having the time limits for appeal or application for

reopening of a case restored if a party can invoke a valid excuse for not having filed the

appeal or application in time.

The concept of ‘valid excuse’ is defined in the Code as:

. . . when someone due to an interruption in the ordinary means of communication,
illness or other circumstance, which he ought not have reasonable foreseen or the
court otherwise finds to constitute a valid excuse, has been kept from fulfilling his
obligations.
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A party can invoke a valid excuse on the part of his counsel provided that he did not have

the time to retain new counsel.

An application for restoration of expired time must, if concerning a case entertained by a

District Court, be filed with the relevant Court of Appeal. Otherwise, such an application

must be filed with the Supreme Court.

Relief for Grave Procedural Error

This relief can be sought by anyone whose rights are affected by a judgment. The grounds

on which the relief can be sought are:

• If the case has been entertained despite the existence of a procedural hindrance which,

on appeal, a higher court is obliged to consider on its own initiative;

• If the judgment has been given against or affects someone not properly summoned, or

who has not appeared in the case;

• If the judgment is ambiguously drafted or incomplete such that it is not clear how the

court has adjudicated the subject matter of the case; or

• If, during the proceedings, a grave procedural error occurred which may be assumed to

have affected the outcome of the case.

An application for relief must be filed with the relevant Court of Appeal if the judgment

has been given by a District Court. Otherwise, the application must be filed with the

Supreme Court. The application must be filed within six months from the date when the

attacked judgment became final. If the applicant has not appeared in the case, this time

period runs from the date when he became aware of the judgment in question.

Enforcement and Execution of Judgments

General Remarks

The statutory provisions on enforcement of judgments are set out in the Code on Execu-

tion of Judgments. An application for enforcement of a judgment is filed with the

executive authority in the county where the defendant resides. The judgment forming the

basis of the application must be enclosed with it. A judgment regarding a monetary claim

that is still subject to appeal, or has been appealed against, may be enforced as a final judg-

ment unless the defendant provides security for his future performance according to the

judgment. Anon-final judgment regarding repossession of personal property may also be

enforced if the applicant provides security for the return of the relevant property.

Remedies

The available remedies are attachment, eviction and ‘other kinds of enforcement’.
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Attachment

Attachment is the general remedy for the enforcement of monetary claims. An application

for attachment is filed with the executive authority of the county where the defendant

resides or where his assets are located. Attachment on aircraft or ships may also — if

available — be sought with the executive authority of the county to which the relevant air-

craft or ship is expected to arrive. With respect to ships, a further alternative is the

executive authority of the place where the ship is registered.

Attachment on a claim or other right may also be sought with the executive authority of

the place where the relevant debtor or obligee is residing. Attachment on salary payments

or other attachable benefit may be sought with the executive authority of the place where

the employer or the one who performs the payment of the benefit resides. Following an

application for attachment, the executive authority undertakes an investigation as to the

existence of attachable assets of the defendant.

All the assets of the debtor that are not excluded under law can be subject to attachment.

The Code on Execution of Judgments sets out a list of certain kinds of personal property

that are exempt from attachment and the minimum amount of cash that must be reserved

for the debtor.

It should be noted, however, that an asset pledged as security for a debt can be subject to

attachment for the satisfaction of such a debt regardless of the aforesaid exemptions.

Attachment is secured by either having the property in question taken into the custody of

the executive authority or by marking it with a legend evidencing that it is subject to

attachment.

Current salary payments and social security benefits of various kinds are also subject to

attachment so long as they exceed what the debtor must have to support himself and his

family and also to fulfil other maintenance obligations. The executive authority decides

the amount that must be paid in directly to the executive authority by the employer or state

agency administrating the social security benefits. The time period for attachment must

not exceed six months in any one calendar year or exceed six consecutive months if the

period of attachment overlaps the year end.

Eviction

The application for eviction must be filed with the executive authority of the county

where the defendant resides or where the eviction will be carried out.

Eviction is carried out either with the assistance of officials from the executive authority

or by the issuance of an order to the defendant to handle the eviction himself. Such an

order requires the consent of the applicant and can be coupled with a penalty of fine.

Other Kinds of Enforcement

Enforcement other than attachment and eviction is carried out through the executive

authority’s issuance of an order for the defendant to perform the obligation in question or
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adhere to a prohibition or other direction or by the direct assistance of the executive

authority. On request from the applicant, the executive authority may, if it is considered

appropriate, allow the applicant to undertake the necessary measures himself pursuant to

its instructions.

An order by the executive authority may be coupled with a penalty of a fine.

Provisions in a judgment as to the method for enforcement are not binding on the execu-

tive authority if it is necessary to apply an alternative measure in order to have the

judgment enforced. An application for enforcement of the kind now discussed must be

filed with the executive authority of the place where the defendant resides, or where the

property concerned is or where the conditions for enforcement otherwise are

advantageous.

Bankruptcy

The enforcement of a judgment could eventually result in the defendant being declared

bankrupt. The Bankruptcy Code sets out different legal presumptions of insolvency, one

of them being that it must be established through attachment proceedings that the defen-

dant lacks sufficient assets to satisfy the debt for which attachment has been sought. A

petition for bankruptcy may then be filed with the court of the place where the defendant

resides within six months from the date of the executive authority’s finding as to the insuf-

ficiency of the assets of the defendant.

Brussels I Regulation

According to article 33 of the Brussels I Regulation, a judgment given in a Member State

shall be recognized in Sweden without any special procedure being required. However, a

judgment shall not be recognized if, for example, it is contrary to Swedish ordre public. A

recognized judgment becomes enforceable in Sweden when it is enforceable in the Mem-

ber State where it is issued, and the party requesting enforceability has applied for such

enforcement. With respect to Sweden, such application shall, according to Annex II to the

Brussels I Regulation, be filed with the Svea Court of Appeal.

Aparty may, under the Brussels I Regulation, apply to a court in a Member State for provi-

sional measures even if the courts of another Member State, according to the Regulation,

have jurisdiction as to the substance of the matter. Accordingly, a party may seek provi-

sional measures in a Swedish court and that court will then assess whether it has venue,

with regard to the provisional measures, according to Swedish law.

Adecision to grant enforcement will be deemed to include a decision on provisional mea-

sures pursuant to chapter 15 of the Code. This rule is motivated by the need for the

applicant to secure the future enforcement of the judgment during the time period for

appeal set out in article 43 of the Brussels I Regulation.
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Appeal

Issues Subject to Review

The Swedish court system is a three-tier system with courts of first instance — District

Courts, six Courts of Appeal, and the Supreme Court.

The Courts of Appeal undertake a full review of a case on appeal — including legal, factual

and evidentiary aspects thereof. One existing limit on the Courts of Appeals’ power to

amend a lower court’s judgment is the ‘credibility rule’, which means that the Courts of

Appeal may not amend a lower court’s judgment without re-examination of oral evidence,

if the outcome of the case in the lower court was based on the credibility of such evidence.

The rule on reformatio in pejus also applies, meaning that the Courts of Appeal must not

amend a judgment to the disadvantage of the appellant, unless there is a cross-appeal.

Certain restrictions on appeal of District Court judgments apply if the value of the dis-

puted subject matter does not exceed certain statutory amounts.

The role of the Supreme Court is mainly to provide precedent cases on issues of law. The

right to have a case tried in the Supreme Court is accordingly subject to the Supreme

Court’s grant of dispensation for review. A dispensation can be granted if:

• It is of importance for guidance on the application of law that the case be heard by the

Supreme Court; or

• There are exceptional reasons, such as the existence of grounds for relief for substan-

tive defects or grave procedural error, or the outcome of the case in the Court of Appeal

clearly has been caused by a gross mistake.

Thus, the court system in most cases consists of only two instances.

Procedures for Appeal

An appeal against a lower court judgment, or a decision by which (part of) an action is

dismissed, is filed as a regular appeal (vad), while an appeal against other kinds of lower

court decisions is filed as a limited appeal (besvär).

A default judgment is not appealable (but, on application, the case could be reopened by

the court that has issued the default judgment).

An appeal against a judgment or decision of a District Court must be addressed to the rele-

vant Court of Appeal, but it must be filed with the District Court that rendered the

judgment. The appeal must be filed within three weeks from the date of the judgment. An

appeal against a judgment of a Court of Appeal must be filed, within four weeks of the

date of the judgment, with the Court of Appeal that rendered the judgment.

Conclusiveness of Judgment

The Code contains an express provision on the res judicata effect of a final judgment, and

states that the subject matter adjudicated through the judgment must not be heard anew.
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The res judicata effect manifests itself in two different situations. The first is that a court

must dismiss, on its own motion, a suit regarding a subject matter adjudicated through an

earlier judgment. The res judicata effect also extends to grounds for relief granted or

invalidated through the judgment or alternative grounds for contesting the relief sought

other than those actually invoked by the parties and tried by the court in rendering the

judgment. However, a claim for set-off is not covered by this extended res judicata effect.

The second aspect of res judicata is the prejudicial effect of a judgment, which means that

a court in a subsequent litigation where the claim is not the same must base its conclusion

on the contents of the prior judgment.

An example of this is that an earlier judgment declaring that a certain contract is valid is

binding on the parties and the court in subsequent proceedings regarding the payment of

the purchase sum under such contract. It should be noted, however, that it is only the judg-

ment order as such which has this effect and not the findings of the court on which the

judgment order is based.
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Introduction 

Switzerland has a civil law legal system, at the crossroads between Germanic and 
French legal traditions. The organization of the Swiss legal and judicial system 
reflects the political and federalist structure of Switzerland. The state comprises 
a Confederation of 26 cantons structured in three distinct political levels: the 
Confederation (the federal state), the cantons (the states), and the municipalities 
(the local authorities). 

The Confederation has authority in respect of all areas that have been 
entrusted to it by the federal Constitution. The cantons exercise sovereign 
rights which are not assigned to the Confederation. They also exercise rights 
which the federal Constitution does not forbid them to exercise by a specific 
rule. 

Swiss laws are hierarchical: federal laws take precedence over cantonal 
constitutions and laws, constitutional rules prevail over ordinary statutes, and 
statutes take priority over regulations promulgated by government or 
administrative authorities. 

Civil procedure is primarily regulated by the Swiss Code of Civil Procedure 
(SCCP), which entered into force on 1 January 2011.1 It provides a unified set of 
rules regulating civil procedure. A true Copernican revolution, the unification of 
the rules of Swiss civil procedure into one single code marks one of the most 
important developments in the Swiss legal order since the unification of substantive 
law in civil, commercial, and criminal matters at the beginning of the twentieth 
century. 

Before the SCCP, each canton had its own code of civil procedure. These codes 
differed substantially. Variation was particularly seen in the codes from the 
German- and French-speaking parts of Switzerland, on account of the influence 
of the Germanic and French legal traditions prevalent in Switzerland. 

 
1 An English translation of the Swiss Code of Civil Procedure is available at 

https://www.admin.ch/opc/en/classified-compilation/20061121/index.html. English is 
not an official language of Switzerland. The translation is provided for information 
purposes only and has no legal force. 
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Additionally, the federal Constitution and several federal statutes contained 
procedural rules. Moreover, the Swiss Federal Supreme Court also developed an 
unwritten civil procedural law on several basic issues. The multiplicity of rules 
made it onerous and complex to take legal action in Switzerland and was a 
source of legal uncertainty. 

The SCCP aimed to eliminate these obstacles by unifying the civil procedural 
laws. It is a relatively concise code, comprising 408 articles regulating civil 
procedure and domestic arbitration. It largely draws on existing cantonal codes, 
particularly those of the Swiss-German cantons. 

This chapter first sets out the legal framework applicable to civil procedure in 
Switzerland. It then presents the judicial organization in Switzerland and, 
finally, addresses selected issues of Swiss civil procedure. 

Legal Framework 

In General 
The SCCP is a key source of civil procedural rules. However, other instruments 
also contain rules impacting civil procedure, such as the Civil Code (CC), the 
Code of Obligations (CO), the Debt Collection and Bankruptcy Act (DCBA), 
the Private International Law Act (PILA), and other international instruments 
concerning civil procedure. 

Swiss Code of Civil Procedure 

The SCCP regulates all procedural phases of civil proceedings before cantonal 
courts. The Federal Act on Civil Jurisdiction (FACJ) was repealed by the SCCP. 
Consequently, the SCCP now governs the establishment of territorial 
competence in domestic cases. The SCCP also regulates the enforcement of 
decisions pertaining to non-monetary claims (enforcement of decisions 
pertaining to monetary claims being regulated by the DCBA).2 Finally, the 
SCCP regulates domestic arbitration, which was earlier governed by the Inter-
Cantonal Concordat on Arbitration (Arbitration Concordat). 

The Swiss government is currently working on a (partial) revision of the 
SCCP3 with the global objective to facilitate access to Swiss courts and to 
improve the practical application of the SCCP. The revision should also 
provide in particular for a new group action allowing for the collective 
assertion of monetary claims. 

 
2 Discussed in ‘Enforcement of Monetary Claims’, below. 
3 The proposed amendments are available at https://www.bj.admin.ch/bj/fr/home/staat/ 

gesetzgebung/aenderung-zpo.html. 
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Civil Code 

The Civil Code (CC) entered into force in 1912.4 The Introductory section contains 
general principles of Swiss law applicable to all kinds of legal relationships.5 
The remainder of the CC is divided into four parts: 

• Part I: Law of Persons, which regulates the status of natural and legal persons, 
associations, and foundations;6 

• Part II: Family Law, which regulates engagement, marriage, divorce, matrimonial 
property law, kinship, and guardianship;7 

• Part III: Law of Succession, which regulates succession and the status of heirs;8 
and 

• Part IV: Property Law, which regulates ownership and possession, other rights 
in rem, and the Land Register.9 

Besides substantive provisions, the CC also contains provisions which considerably 
impact civil procedural issues. Article 1 of the CC, for instance, attributes a general 
competence to Swiss courts to fill in any lacunae in the law. In the absence of a 
provision, courts are to decide in accordance with customary law and, in the absence 
of customary law, in accordance with rules that they would make as legislator. 

Another example is Article 8 of the CC, which sets out a fundamental principle 
of the Swiss legal system, namely, that the burden of proof for the existence of an 
alleged fact rests on the person who derives rights from such a fact. Furthermore, 
Article 4 of the CC requires courts to render their decision based on principles of 
equity and justice. 

Code of Obligations 

In General 

The Code of Obligations (CO) also entered into force in 1912. It is the fifth Part 
of the CC, comprising Swiss contract law and corporate law.10 The CC and CO 
together regulate practically the entire substantive private law of Switzerland. 
The CO is divided into five divisions: 

 
4 An English translation of the Swiss Civil Code is available at https://www.admin.ch/ 

opc/en/classified-compilation/19070042/index.html. English is not an official language 
of Switzerland. The translation is provided for information purposes only and has no legal 
force. 

5 Civil Code, arts 1–10. 
6 Civil Code, arts 11–89c.  
7 Civil Code, arts 90–456. 
8 Civil Code, arts 457–640. 
9 Civil Code, arts 641–977. 
10 An English translation of the Swiss Code of Obligations is available at 

https://www.admin.ch/opc/en/classified-compilation/19110009/index.html. English is 
not an official language of Switzerland. The translation is provided for information 
purposes only and has no legal force. 
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• Division I: General Provisions, which contains provisions applicable to all 
specific types of legal relationships regulated by the CO;11 

• Division II: Types of Contractual Relationship, which regulates the specific 
types of contractual relationships such as sales, lease, employment, contracts 
for works, services, and similar relationships;12 

• Division III: Commercial Enterprises and Cooperatives, which governs the 
various types of corporations under Swiss law;13 

• Division IV: The Commercial Register, Business Names, and Commercial 
Accounting, which provides for the commercial register kept in each canton, 
the general principles of business name composition, and the duty to maintain 
and archive business ledgers;14 and 

• Division V: Negotiable Securities.15 

Like the CC, the CO contains provisions which have a direct impact on civil 
proceedings. In situations where the exact value of damage cannot be precisely 
quantified, Article 42(2) of the CO grants courts a broad discretion to assess the 
damage resulting from a tortious act or contractual breach. This being said, the 
claimant continues to bear the burden of submitting all available information 
and evidence that may allow the court to assess the damage. Another example is 
Article 53 of the CO, which emphasizes the strict independence between parallel 
criminal and civil proceedings, stating that: 

‘When determining fault or lack of fault and capacity or incapacity to 
consent, the court is not bound by the provisions governing criminal capacity 
nor by any acquittal in the criminal court. The civil court is likewise not bound 
by the verdict in the criminal court when determining fault and assessing 
compensation.’ 

Other procedural provisions exist in relation to specific types of contracts. For 
instance, Article 273 of the CO, applicable to lease contracts, sets forth a time limit 
for challenging a notice of termination. 

Debt Collection and Bankruptcy Act 

Another important instrument of Swiss procedural law is the Debt Collection 
and Bankruptcy Act (DCBA). While the enforcement of non-monetary claims is 
governed by the SCCP, the enforcement of monetary claims, including attachment 
of assets, is regulated by the DCBA.16 

 
11  Code of Obligations, arts 1–183. 
12 Code of Obligations, arts 184–551. 
13 Code of Obligations, arts 552–926. 
14 Code of Obligations, arts 927–964. 
15 Code of Obligations, arts 965–1186. 
16 Discussed in ‘Enforcement of Monetary Claims’, below. 
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Private International Law Act 

Civil proceedings taking place in an international context are regulated by the 
rules of private international law of Switzerland, as codified in the Private 
International Law Act (PILA) and by other bilateral and multilateral instruments. 
The PILA governs the jurisdiction of Swiss judicial and administrative authorities, 
the applicable law, the conditions for recognition and enforcement of foreign 
decisions, bankruptcy and composition agreements, and international arbitration.17 

The PILA further contains a general carve-out provision for matters governed by 
international treaties; some of these matters were drafted within international 
fora such as the Hague Conference on Private International Law, the United 
Nations Commission on International Trade Law (UNCITRAL), or the International 
Institute for the Unification of Private Law (UNIDROIT). 

International Instruments regarding Civil Procedure 

The principal international instruments ratified by Switzerland concerning 
international civil proceedings are: 

• The 1954 Hague Convention relating to Civil Procedure (the 1954 Hague 
Convention); 

• The 1961 Hague Convention Abolishing the Requirement of Legalization for 
Foreign Public Documents; 

• The 1965 Hague Convention on the Service Abroad of Judicial and Extrajudicial 
Documents in Civil or Commercial Matters (the 1965 Hague Convention);  

• The 1968 European Convention on the Abolition of Legalization of Documents 
executed by Diplomatic Agents or Consular Officers; 

• The 1970 Hague Convention on the Taking of Evidence Abroad in Civil or 
Commercial Matters (the 1970 Hague Convention); 

• The 1972 European Convention on the Calculation of Time-Limits; 
• The 1977 European Convention on the Abolition of Legalization of Documents 

executed by Diplomatic Agents or Consular Officers; 
• The 1980 Hague Convention on International Access to Justice (the 1980 Hague 

Convention); 
• The 1988 Lugano Convention on Jurisdiction and the Enforcement of Judgments 

in Civil and Commercial Matters (the 1988 Lugano Convention); and 
• The 2007 revised Lugano Convention on Jurisdiction and the Recognition and 

Enforcement of Judgments in Civil and Commercial Matters (the 2007 Lugano 
Convention). 

 
17 The Swiss government is currently working on a revision of the section of the PILA 

on international arbitration. The proposed amendments are available at 
https://www.admin.ch/ opc/fr/federal-gazette/2018/7201.pdf. 



SWI-6 INTERNATIONAL CIVIL PROCEDURE 
 

(Release 8 – 2019) 

The 2007 Lugano Convention was concluded in Lugano on 30 October 2007.18 
It is the successor to the 1988 Lugano Convention, which is why it is often referred 
to as the revised Lugano Convention. At the same time, it also serves as a parallel 
agreement to Regulation Number 44/2001 of 22 December 2000 on jurisdiction 
and the recognition and enforcement of judgments in civil and commercial matters 
(Brussels I).19 

Judicial Organization 

Court Structure 

Cantonal Organization 

Despite the unification of procedural rules for Switzerland, the organization of 
the judiciary remains in the hands of the cantons. Federal law mandates cantons 
to provide for a two-instance judiciary system: a first instance and the second, 
appellate instance.20 For limited cases, a sole cantonal instance is sufficient. In 
larger cantons, there are several courts of first instance, one for each district. In 
smaller cantons, there is often one court for the entire canton. 

The SCCP grants the cantons the option to establish a specialized commercial 
court (in German: Handelsgericht; in French: Cour commerciale). Four German-
speaking cantons — Zurich, Bern, St. Gallen, and Aargau — have established 
such a court. 

This court forms part of the cantonal high court and serves as a court of first and 
sole instance for commercial matters. In practice, most international commercial 
disputes falling within the jurisdiction of the canton are brought before such 
commercial courts. Many cantons also have established other specialized courts, 
such as labor courts and/or landlord and tenant law courts. 

Judges in Switzerland are elected either by the people, the (cantonal or federal) 
parliament, the government, or by a particular voting committee upon nomination 
of the political parties represented in the (cantonal or federal) government. A few 
cantons require the judges to have received legal education. Lay judges are 
common in lower courts and conciliation authorities in smaller cantons. Law 
clerks with legal training are always part of the court’s composition. 

Conciliation Authority 

In principle, court proceedings must be preceded by a conciliation hearing 
before a Conciliation Authority aimed at reconciling the parties in an informal 

 
18 The signatories are the Swiss Confederation, the European Community, the Kingdom 

of Denmark, the Kingdom of Norway, and the Republic of Iceland. 
19 While the 2007 Lugano Convention entered into force for the EU, Denmark, and 

Norway on 1 January 2010, it has only found application in Switzerland since 1 January 
2011 and since 1 May 2011 in Iceland. 

20 Swiss Federal Tribunal Act, art 75(2). 
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manner.21 Accordingly, each canton has at least one Conciliation Authority, while 
larger cantons may have more. The Conciliation Authorities significantly reduce 
the work load of the Courts: according to recent statistics for the canton of Zurich, 
approximately 66 per cent of the smaller disputes may be reconciled and closed 
already at the conciliation stage.22 

For disputes relating to tenancy and lease of residential and business properties, 
the SCCP requires the Conciliation Authority to be composed of a chairman and 
two representatives of both a landlords’ and tenants’ organization. This 
particular composition aims at ensuring that the necessary practical and 
technical know-how is available for resolution of disputes in this specific field 
of law. 

District Courts and Specialized Labor and Landlord/Tenant Courts 

As outlined above, district courts are, in principle, the ordinary cantonal first-
instance courts for any kind of claim. If the value in dispute is below 
CHF 30,000, the disputes are referred in many cantons to a single judge. Cases 
where the value in dispute exceeds CHF 30,000 are typically referred to a panel 
of three judges. 

Many cantons also have established specialized labor and landlord/tenant courts. 
Such courts also are composed of equal representatives from employers’ and 
employees’ organizations. 

High Courts and Commercial Courts 

Each canton has a high court, primarily serving as an appellate court. With the 
consent of the defendant, disputes with a value of at least CHF 100,000 may be 
brought directly before the cantonal high court of sole instance. This provision 
aims at providing an efficient and fast procedure for significant disputes by 
skipping the conciliation and first-instance proceedings. 

As already mentioned, some cantons have established commercial courts which 
are a division of the high court and deal exclusively with disputes in ‘commercial 
matters’. For purposes of establishing the jurisdiction of commercial courts, a 
dispute is considered ‘commercial’ if the business activity of at least one party is 
involved, if the parties are registered in the Swiss Commercial Registry or in an 
equivalent foreign registry, and when the value in dispute is at least CHF 30,000.23 
If only the defendant is registered in the Commercial Registry and the other 
conditions are met, the claimant may bring his claim before the commercial 
courts or ordinary courts. In this regard, the Swiss Federal Supreme Court held 
that a customer’s claim against his bank is characterized as a ‘commercial matter’ 

 
21 Discussed in ‘Conciliation’, below. 
22 Annual Statistics 2018 of the Canton of Zurich, published in the annual report of the 

township of Zurich, available at: https://www.stadt-zuerich.ch/portal/de/index/politik_ 
u_recht/friedensrichteramt/aktuell/jahresbericht-2018.html. 

23 Code of Civil Procedure, art 6. 
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and thus falls within the jurisdiction of the commercial court.24 Likewise, even 
where another specialized court such as the landlord/tenant court would, in 
principle, have jurisdiction ratione materiae but the parties to the dispute are two 
companies registered in the Swiss Commercial Registry (or an equivalent foreign 
registry), the dispute falls within the exclusive jurisdiction of the commercial court 
(to the exclusion of the specialized landlord/tenant court).25 

Regardless of the value in dispute, commercial courts are competent to decide 
disputes related to intellectual property (IP) law, cartel law, as well as disputes 
under the Collective Investment Act and Stock Exchange Act. 

Swiss Federal Supreme Court 

The Swiss Federal Supreme Court is Switzerland’s highest court. Proceedings 
before the Swiss Federal Supreme Court are not governed by the SCCP but by 
the Swiss Federal Tribunal Act (SFTA). As an appellate body, the Swiss Federal 
Supreme Court ensures both the correct application of federal substantive law by 
the cantonal courts and continuity of legal practice in Switzerland. It is, as a 
rule, bound by the facts established by the courts of lower instance, except if the 
facts have been manifestly erroneously established or in violation of the law, 
and if the correction of the defect is likely to affect the fate of the case.26 

All final cantonal court decisions (after exhaustion of the cantonal instances of 
appeal) may be appealed to the Swiss Federal Supreme Court, provided that the 
amount in dispute exceeds CHF 30,000. The grounds for appeal are limited to 
violations of federal and constitutional law (or laws). Certain disputes in matters 
of public law, such as disputes regarding competence between federal and cantonal 
authorities and financial disputes between cantons and/or the Confederation, 
must be brought directly before the Swiss Federal Supreme Court. 

In case an appeal is successful, the Swiss Federal Supreme Court may either annul 
the cantonal decision and render a new decision itself or ⎯ where, for instance, the 
factual basis for a new decision is missing ⎯ it may remand the case to the first 
instance for a new decision, the cantonal court being then bound by the findings 
of the Swiss Federal Supreme Court. 

Legal Profession 

Representation in court by a lawyer is not mandatory in Switzerland for civil 
proceedings. Anyone may file a claim and/or defend himself before the court, 
even before the Swiss Federal Supreme Court. 

 
24 Decision of the Swiss Federal Supreme Court of 29 October 2012, case reference 138 

III 694, confirming a decision of the Commercial Court of Zurich of 30 March 2012, 
case reference HG110192. 

25 Decision of the Swiss Federal Supreme Court of 10 February 2014, case reference 
4A_480/2013. 

26 FF 2001, 4135; Decision of the Swiss Federal Supreme Court of 24 August 2018, 
case reference 4A_280/2018. 
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If a court concludes that a party is manifestly not able to defend itself, it may 
order that party to appoint a representative. If the party does not comply with this 
injunction, the court may appoint a representative at the party’s cost. 

Professional representation of parties before the court (ie, representation on a 
regular basis and against remuneration) is reserved to lawyers admitted to a 
cantonal bar. However, a few proceedings, particularly summary proceedings and 
conciliation hearings, allow for a party to be represented by a third person other 
than a lawyer. 

In principle, each canton has its own requirements for the training and certification 
of lawyers to be admitted to the cantonal bar. The Federal Act on Free Circulation 
of Lawyers (FAFCL) of 23 June 2000 sets forth minimal requirements for 
admittance to a cantonal bar. It provides professional rules for Swiss lawyers, 
such as avoidance of conflict of interests, duty of independence, and duty to take 
out professional liability insurance. It also provides sanctions in case of violation. 

Finally, the FAFCL regulates the status of foreign lawyers from countries within 
the European Union (EU) and prescribes relatively flexible requirements for a 
foreign qualified lawyer (of an EU country) to provide legal services or act as a 
lawyer in Switzerland. 

Legal Aid 

The key principle of equality before justice, provided by the federal Constitution,27 
requires that any individual, regardless of his financial situation, must have the 
possibility to defend his rights in court, provided he does not initiate proceedings 
in a way contrary to the principle of good faith. 

The SCCP therefore provides that each person is entitled to legal aid if he does 
not have sufficient financial resources and if his case does not seem devoid of any 
chance of success. Legal aid may also be granted with respect to certain prayers 
for relief if the prayers for relief can be split.28 

To obtain legal aid, the applicant must, in the request for legal aid, present his 
financial situation, indicate the merits of the case, and indicate the available 
evidence. 

If the court concludes that the conditions for legal aid are fulfilled, the applicant 
is exempt from paying court costs, advances, and/or securities.29 In addition and 
where necessary, the applicant may obtain a pro bono counsel paid by the canton, 
especially if the counterparty is represented by legal counsel. If legal aid is 
granted, the applicant is, however, not exempted from paying compensation to 
the opposing party if the latter prevails. 

 
27 Federal Constitution, art 29(3). 
28 Decision of the Swiss Federal Supreme Court of 16 April 2016, case reference 

4D_62/2015.  
29 Also discussed in ‘Costs’, below. 
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A court may overrule its decision to grant legal aid at a later stage if the 
conditions are no longer met or if it turns out that they were never fulfilled. In 
any event, the party having received legal aid must reimburse such costs if his 
financial situation subsequently improves. A decision granting legal aid to a 
party is limited to the respective proceedings, meaning that even if legal aid was 
granted in first instance proceedings, a new request is required for possible 
appeal proceedings. 

As a rule, legal aid may only be granted to individuals but not to legal 
entities/corporations. It is possible to attribute legal aid to a corporation only in 
exceptional circumstances, such as when the sole asset of a corporation is in 
dispute before the court and when the corporation’s beneficial owners are 
impecunious. 

Civil Proceedings 

In General 

This section is structured according to the standard course of action of a civil 
claim before Swiss courts, starting with the question of jurisdiction and ending 
with the issuance of a judgment and its enforcement. 

Establishing Jurisdiction 

Territorial Jurisdiction 

Since 1 January 2011, the determination of the place of jurisdiction in civil 
proceedings is primarily regulated by the SCCP. Jurisdiction for enforcement of 
monetary claims is regulated by the DCBA.30 Jurisdiction over a dispute 
entailing international aspects — for example, if either the claimant or defendant 
has his permanent residence or its registered seat outside Switzerland — is not 
regulated by the SCCP, but by the PILA, by the applicable 1988 or 2007 Lugano 
Conventions, and by other international instruments entered into by Switzerland. 
The jurisdiction provisions of the SCCP are largely similar to the provisions of 
the 1988/2007 Lugano Conventions and those of the PILA. 

A place of jurisdiction is only mandatory if the law expressly provides so. In the 
absence of a mandatory provision, parties are free to select a forum for their 
existing or future disputes, which is common in practice. The choice of a forum 
must be agreed upon in writing or by another form, allowing it to be evidenced 
and reproduced in text form. 

Depending on the place of domicile or seat of the parties involved, forum 
selection clauses made in an international context must be examined in the light 
of the PILA or the Lugano Convention. Notably, pursuant to Article 5(3) of the 
PILA, the Swiss court selected to adjudicate an international dispute may deny 

 
30 Discussed in ‘Enforcement of Monetary Claims’, below. 
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its competence, except for cases where a party has his permanent residence or 
registered seat in the canton of the selected venue or in cases where Swiss law 
applies to the disputes pursuant to the PILA (or as agreed between the parties). 

In the absence of a forum selection clause, the SCCP provides for a general 
place of jurisdiction at the defendant’s permanent residence or registered seat (in 
Switzerland). Besides the ordinary place of jurisdiction at the seat of a 
corporation, the SCCP offers an alternate venue: the defendant’s place of 
business establishment or local branch (for claims arising out of the defendant’s 
commercial or professional activity). 

The SCCP also sets forth special venues depending on the subject matter of the 
dispute (eg, family law or contract law), the existence of other relevant 
connections (eg, place of business establishment), or the claims or parties 
involved (eg, counterclaims or third-party claims). 

For contractual claims, the SCCP has introduced a forum at the place of 
performance of the characteristic obligation under the contract. This forum is 
aligned with the contractual forum provided by the 1988/2007 Lugano 
Conventions, although certain types of contracts are subject to a more restrictive 
choice of place of jurisdiction (eg, contracts regarding the lease of immovable 
property, where the territorial jurisdiction is exclusively determined by the 
location of the immovable property). 

Material and Functional Jurisdiction 

The determination of material jurisdiction (ie, jurisdiction determined according 
to the subject matter of the dispute) and functional jurisdiction (ie, jurisdiction 
according to the relevant court) rests with the cantons.31 

Decision on Jurisdiction and Related Effects 

Courts examine ex officio (ie, on their own accord) whether they have territorial 
and material jurisdiction over the dispute. Each party also may raise a plea to 
jurisdiction if the jurisdiction of the court seized is disputed. Nevertheless, 
except for cases of mandatory venues, a court is deemed to have territorial 
jurisdiction if the defendant proceeds on the merits without having raised the 
court’s lack of jurisdiction. 

If a court does not entertain the claim due to lack of jurisdiction and the same 
claim is re-introduced before the proper court within one month, the date of the 
first filing is deemed to be the date of pendency. As a result, the claimant is 
protected if the statute of limitations would otherwise have lapsed. 

Pursuant to the so-called perpetuatio fori principle, once the action is pending, 
the seized court maintains its territorial jurisdiction even if the required 
prerequisites are no longer satisfied in the course of the proceedings. 

 
31 Discussed in ‘Cantonal Organization’, above. 
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Furthermore, claims filed before the proper court cannot be withdrawn without 
having a res judicata effect, unless the claim had not been notified to the defendant 
or the defendant agreed to its withdrawal. 

Finally, according to the doctrine of lis pendens, when two courts, Swiss or foreign, 
are seized with the same matter, the court subsequently seized with the matter must 
stay the proceeding until the first court decides on its jurisdiction. 

Once the jurisdiction of the first court has been established, the other court has 
to refuse its jurisdiction and close the proceedings. For Swiss courts to consider 
being seized with the “same matter”, a claim must be made between the same parties 
and concern the same subject matter. 

Swiss Civil Procedure 

There are several key procedural principles which apply to all civil proceedings 
before Swiss courts. Among these procedural principles is the general duty to act 
in good faith, as set forth in Article 2 of the CC and Article 52 of the SCCP.32 

This duty concerns all parties to the proceedings and prohibits the parties (including 
their legal representatives) from initiating proceedings without legitimate interest, 
causing unnecessary delays or costs, or acting in a contradictory manner. 

In principle, all court proceedings are public, with the exception of the conciliation 
and family law proceedings.33 Proceedings may be held completely or partially 
in camera in case of overriding public interests or private interests of a person 
involved (this applies to both natural and legal persons such as companies). The 
judge enjoys wide discretionary powers to balance the conflicting interests at stake, 
but the fundamental principle of open court and resulting (limited) publicity of 
judicial proceedings may only be departed from in exceptional cases. 

Civil proceedings in Switzerland are typically governed by the adversarial principle. 
This principle is set forth in the SCCP, which states that: 

‘(1) The parties must present the court with the facts in support of their case 
and submit the respective evidence. 

(2) This rule shall not apply where the law provides that the court shall 
establish the facts and take the evidence ex officio.’34 

It is therefore up to the parties to plead the facts upon which they base their 
claim and offer sufficient evidence. Only in a limited number of ‘social matters’ 
do courts enquire, establish the facts, and take the evidence ex officio. These 
matters are, among others, divorce proceedings, labor law disputes up to a value 

 
32 The Code of Civil Procedure, art 52, states: ‘All those who participate in a proceeding 

must act in good faith’. 
33 The federal Constitution, art 30(3), states: ‘Unless the law provides otherwise, court 

hearings and the delivery of judgments shall be in public’. A similar provision is stated 
in the Code of Civil Procedure, art 54. 

34 Code of Civil Procedure, art 55. 
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in dispute of CHF 30,000, and landlord/tenant disputes.35 The common law 
principles of discovery and disclosures are alien to Swiss proceedings. The 
claimant must, as a rule, be able to present its case and have the evidence to 
support it. 

A key principle related to the adversarial principle is that of party disposition, 
which is set forth in the SCCP and provides that: 

‘The court may not adjudicate more or other than the claimant requested, or 
less than the opposing party has accepted as being due. This rule does not 
apply where the law releases the court from the binding nature of the 
parties’ prayer for relief.’36 

According to this principle, courts cannot adjudicate more or something other 
than what the claimant explicitly requests. However, in certain proceedings, 
particularly family law matters, courts are not bound by the parties’ request. An 
important practical consequence of this principle is the claimant’s right to bring 
only a part of its claim before the court. 

Despite these two core procedural principles, the court should request further 
clarifications or information from the parties if their submissions or declarations 
are unclear, contradictory, ambiguous, or incomplete.37 Furthermore, in case the 
court has serious doubts about the accuracy of an undisputed fact, it may still 
take evidence ex officio.38 For publicly known facts, such as currency exchange 
rates, no evidence is required. 

Finally, Article 57 of the SCCP provides for the principle of iura novit curia, 
pursuant to which courts know the law and apply it ex officio. It follows that, in 
theory, parties do not have to include legal reasoning in their submissions to the 
court. In practice, however, most submissions comprise legal arguments with a 
view to guide the court in its examination of the case. 

In the context of international matters, the PILA provides for an exception to 
this rule as regards foreign law, which must be established ex officio. To the 
extent a Swiss court has to apply foreign law, the parties may be ordered to 
assist. For financial disputes, parties even bear the burden of proof as regards the 
content of foreign law.39 The application of provisions of foreign law is 
excluded if such application leads to a result that is incompatible with Swiss 
public policy.40 

 
35 Also relevant is the Code of Civil Procedure, art 247. 
36 Code of Civil Procedure, art 58. 
37 Code of Civil Procedure, art 56. 
38 The Code of Civil Procedure, art 153, states: ‘The court takes evidence ex officio 

whenever it has to ascertain the facts of its own accord. It may take evidence of its own 
accord if serious doubts exist as to the truth of an undisputed fact’. 

39 Private International Law Act, art 16. 
40 Private International Law Act, art 17. 
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Procedural Prerequisites 

The main procedural prerequisites (ie, admissibility requirements) are listed in 
Article 59 of the SCCP. This list is not exhaustive and other prerequisites such 
as the lack of jurisdictional immunity of the defendant must also be considered. 
Courts examine ex officio whether these requirements are met. In addition to the 
territorial and material jurisdictional requirements,41 the claimant must always 
have a legitimate interest for filing a claim. 

The court also will examine each party’s capacity to be a party to the proceeding 
and to appear before the court. Furthermore, the court must verify that the claim 
is not the subject of an already pending litigation having a lis pendens effect or 
of an enforceable judgment having a res judicata effect. Finally, when applicable, 
the advance and security for costs must be fully paid. 

Types of Proceedings 

In General 

The SCCP provides for three types of proceedings: (i) ordinary proceedings, 
(ii) simplified proceedings, and (iii) summary proceedings. The SCCP also contains 
specific provisions applicable to proceedings in matters concerning matrimonial 
law, child and family law, and partnership law. These particular proceedings do 
not fall within the scope of this chapter. 

Each of the three types of proceedings consists of three stages: the assertion 
stage, where the parties may plead their arguments and offer evidence available 
to them; the evidentiary stage; and the post-hearing stage, where the parties may 
comment on the result of the evidentiary phase before the judgment is rendered. 

Ordinary Proceedings 

Ordinary proceedings are regulated by Articles 219 to 242 of the SCCP. This set 
of rules applies to all proceedings to the extent that the SCCP does not provide 
otherwise. In particular, rules relating to ordinary proceedings apply to all kinds 
of financial disputes, such as commercial, IP, or competition disputes, where the 
value in dispute exceeds CHF 30,000. 

A particularity of Swiss civil proceedings is that the ordinary proceedings are as 
a rule preceded by a mandatory conciliation attempt.42 

Proceedings are initiated by filing a fully substantiated, written statement of 
claim. The statement must contain the names of the parties, the alleged facts, the 
value in dispute, and must list all available evidence substantiating the alleged 
facts. The claimant may ⎯ and as a rule should ⎯ include legal reasoning.43  

 
41 Discussed in ‘Establishing Jurisdiction’, above. 
42 Discussed in ‘Alternative Dispute Resolution Mechanism’, below. 
43 Discussed in ‘General Principles of Swiss Civil Procedure’, above. 
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Upon receipt of a statement of claim, the court seized assesses whether the 
procedural prerequisites are satisfied.44 If they have been satisfied, the court will 
serve the defendant with a copy of the statement of claim and will set a deadline 
(as a rule, 20 days) for the defendant to file a written statement of defense and the 
necessary supporting evidence. This deadline may be extended upon a reasoned 
request by the defendant. Courts have broad discretion regarding the length of the 
extension. The claimant has no right to object to or appeal against a court order 
rendered in this respect. 

When filing its statement of defense, the defendant may include a counterclaim, 
provided that the same type of proceeding applies to the counterclaim. If the 
defendant does not include the counterclaim in his statement of defense, he is barred 
from filing a counterclaim in the same proceedings, but may initiate separate 
proceedings. 

Under the SCCP, a second exchange of briefs is not mandatory and should remain 
the exception. Court practice shows, however, that in more complex cases a second 
exchange of briefs is the rule. The court may call the parties for an oral main 
hearing directly after the first exchange of briefs. Also, the court may, at any time, 
hold an ‘instruction hearing’ in order to clarify the matter in dispute, complete the 
facts, attempt a settlement, or generally prepare the main hearing. The courts, as 
a rule, inform the parties of the purpose of such an ‘instruction hearing’, which is 
in German-speaking cantons often limited to settlement discussions. 

At the main hearing, the parties defend their pleadings orally. An amendment of 
the statement of claim before the main hearing is admissible if the new or amended 
claim is subject to the same type of procedure and (i) a factual connection exists 
between the new or amended claim and the original claim; or (ii) if the opposing 
party consents to the amendment of the statement of claim. An amendment of the 
statement of claim at the main hearing is admissible only if the above conditions 
are satisfied and the amendment is based on new facts or new evidence. New facts 
and new evidence are, as a rule, only allowed at the main hearing if they occurred 
or were discovered after the exchange of briefs or after a possible instruction 
hearing, or if they existed earlier but could not be submitted despite reasonable 
diligence. 

If there was no second exchange of briefs or no instruction hearing, it is possible 
to present new facts and evidence without limitation at the beginning of the main 
hearing. Following a second exchange of briefs of oral arguments, the parties are 
barred from introducing new facts or evidence, even if the court summons the parties 
to an additional hearing.45 The parties may mutually agree to (partly) waive oral 
hearings.46 

 
44 Discussed in ‘Procedural Prerequisites’, above. 
45 Decision of the Swiss Federal Supreme Court of 17 February 2014, case reference 

140 III 312. 
46 Code of Civil Procedure, art 233; decision of the Swiss Federal Supreme Court of 2 

July 2015, case reference 4A_47/2015. 
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For a limited number of proceedings where the court has to establish the facts 
and take evidence ex officio, such as for labor law disputes with a value of up to 
CHF 30,000, new facts and evidence may be presented until the court has 
deliberated and rendered its decision. 

Simplified Proceedings 

Simplified proceedings are governed by Articles 243 to 247 of the SCCP. This 
type of proceeding applies to small cases (ie, cases where the value in dispute is 
below CHF 30,000), as well as to disputes in ‘social matters’, such as landlord/tenant 
disputes, employment disputes, and consumer disputes. 

Simplified proceedings are less formal, favor oral submissions, and give a more 
active role to courts. Indeed, a particular feature of the simplified proceedings is 
that courts should assist the parties (often not represented by lawyers) with 
respective questions in substantiating (or defending) their claims. Simplified 
proceedings never apply to disputes before sole cantonal instances, such as the 
high court or the commercial court. 

Contrary to ordinary proceedings, a claimant may submit his claim orally before 
the court. In practice, however, oral deposition remains exceptional. When a 
statement of claim does not include any legal reasoning, the court will call the 
parties directly for a hearing. At the hearing, the claimant will have to further 
substantiate his claim orally and present the evidence available to him. 

Likewise, the defendant has to answer the claim orally. This first round is 
followed by an oral reply from the claimant and a rejoinder from the defendant. 
As in ordinary proceedings, if the claim has been filed in writing, the court sets a 
deadline for the defendant to file its written statement of defense. 

Summary Proceedings 

The SCCP provides for summary proceedings in Articles 248 to 270. Summary 
proceedings go even further in terms of simplification and expediency. They 
apply, in particular, to urgent requests and requests for provisional measures. 

They also apply to ‘clear-cut cases’, which are non-contentious matters or matters 
where the facts can be immediately proven and where the legal situation is 
straightforward and non-disputable. Summary proceedings also apply to specific 
proceedings under the DCBA, such as declaration of bankruptcy or attachment 
proceedings. The SCCP further contains a list of numerous matters which are 
referred to summary proceedings.47 

As in simplified proceedings, a claimant may present his claim orally, provided 
that the facts of the case allow such a course of action. Here again, in practice, 
oral deposition remains exceptional. Upon receipt of a written statement of claim, 

 
47 Code of Civil Procedure, arts 249 and 250. 
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courts generally call the parties directly for a hearing instead of ordering an 
exchange of briefs. 

A specificity of summary proceedings is that the evidence available is limited to 
documents. Other means of evidence are only admissible if the taking of such 
evidence does not delay the proceedings, or is indispensable for the purpose of 
the proceedings, or if the court has to establish facts ex officio. 

Provisional Measures 

In General 

Provisional measures, or interim measures, are fundamental procedural devices 
aimed at the temporary regulation of a situation. Applications for provisional 
measures are governed by summary proceedings48 and are subject to the conditions 
described below. 

Conditions  

Under the SCCP, the applicant for an interim measure has to establish the 
likelihood that he is entitled, on the merits, to the same relief which the requested 
interim measure is intended to protect (ie, the likely existence of a valid cause of 
action on the merits); that there is an impending injury to the rights on which the 
applicant relies; and that if no interim relief is granted, the detriment resulting 
from the injury may not be easily remedied (‘irreparable harm’). In practice, 
most applications for provisional measures are rejected due to absence of a risk 
of irreparable harm. This is primarily due to the fact that purely financial losses 
are generally not considered an ‘irreparable harm’, as an award of damages usually 
constitutes an adequate remedy. 

In addition, the provisional measure requested has to respect the principle of 
proportionality and be appropriate in view of both parties’ interests (balance of 
interests). Compliance with these criteria has to be established prima facie. The 
threshold is thus lower than that for full proof, but requires more than mere 
allegations. 

If these conditions are fulfilled, courts may order any provisional measure 
suitable to prevent imminent harm. Article 262 of the SCCP only provides an 
illustrative list. Such provisional measures can take the form of an injunction, an 
order to remedy an unlawful situation, an order to a registry or to a third party, a 
performance in kind, or the remittance of a sum of money (if provided by law). 
Provisional measures against the media are subject to certain limitations and in 
particular the prima facie demonstration by the applicant that there is an 
imminent violation of his rights that may cause the applicant a particularly serious 
disadvantage/harm.49 

 
48 Discussed in ‘Summary Proceedings’, above. 
49 Code of Civil Procedure, art 266. 
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In case of particular urgency, courts may also order provisional measures ex 
parte (ie, without hearing the opposing party). The success of an application for 
an interim measure depends largely upon the canton where the measures are 
sought. If the court grants provisional measures and the claimant has not yet 
initiated the main proceedings, the court will set a time limit for filing the claim 
on merits (validation proceedings). 

Preemptive Brief 

The preemptive brief is a powerful instrument for a party fearing a request for 
ex-parte provisional measures or an attachment. It allows a party to submit his 
position to the court in advance.50 The court will only serve the brief to the 
counterparty if the latter files an application for an ex parte injunction. The 
preemptive brief remains in effect for six months after being filed, after which it 
must either be renewed, or an extension requested. Although the preemptive 
brief is particularly important in IP and competition law matters, it is available 
in all areas where an ex parte injunction is feared, including against attachment of 
assets, and even in relation to an anticipated international request for mutual legal 
assistance for the taking of evidence. 

Preemptive briefs are not permitted in enforcement proceedings of foreign 
judgments under the 2007 Lugano Convention, as a court seized with a request 
for enforcement of a court decision rendered in one of the member states to the 
Convention has to declare such a decision immediately enforceable upon mere 
satisfaction of formal conditions. The opposing party is not heard and may object 
to such a declaration of enforceability only at a later stage.51 

Types of Actions 

In General 

The SCCP provides for several types of actions, including (i) action for 
performance, (ii) action to modify a legal relationship, (iii) action for a declaratory 
judgment, and (iv) group action, which can also be combined under certain 
conditions.  

Action for Performance 

By filing an action for performance, the claimant demands that the defendant be 
ordered to do, refrain from doing, or tolerate something. In an action for the 
payment of money, the amount must be specified. However, if it is impossible or 
unreasonable to quantify the amount of the debt at the start of the proceedings, 
the claimant may bring an action for a so-called unquantified debt. In such case, 
the claimant must indicate in its brief a minimal amount as a provisional value in 

 
50 Code of Civil Procedure, art 270. 
51 Lugano Convention 2007, art 41. 
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dispute and must quantify the debt claim as soon as he or she is able to do so (ie, 
once evidence is taken or the required information is furnished by the defendant). 

Action to Modify a Legal Relationship 

By filing an action to modify a legal relationship, the claimant demands the 
creation, modification, or dissolution of a specific right or legal relationship. 

Action for a Declaratory Judgment 

There are two types of actions for a declaratory judgment: (i) the action to establish 
the existence of a right or legal relationship and (ii) the action to establish that 
the same does not exist (so-called negative declaratory relief proceeding). 

Declaratory relief proceedings are admissible under Swiss law but are subsidiary 
to other actions, and only available if no actions for performance or actions to 
modify a legal relationship are available. The claimant must demonstrate that 
he/she has a specific interest in the declaratory proceedings. According to a 
recent turnaround of the Swiss Federal Supreme Court’s case law, the aim of a 
party to obtain lis pendens in view of (potential) future court proceedings abroad 
may constitute a sufficient legitimate interest to initiate negative declaratory 
relief proceedings in Switzerland.52 

Group Action 

The Anglo-American concept of class action does not (yet) exist in Switzerland. 
This is likely to change in the near future with the ongoing revision of the SCCP. 
Currently, Swiss courts deal with proceedings involving multiple parties by 
relying on existing procedural instruments, in particular, the ‘association’ claim 
for clubs and organizations (so-called group action) and the general joinder of 
claims filed separately but which are, in substance, closely connected. 

Alternative Dispute Resolution Mechanisms 

In General 

The SCCP encourages out-of-court settlement of disputes by supplying the parties 
with two options: conciliation or mediation. Parties may resort to conciliation or 
mediation at any time during proceedings. Courts also may refer the parties to 
such alternative dispute resolution mechanisms. 

Conciliation 

Under the SCCP, conciliation proceedings are mandatory, except in a limited 
number of cases such as competition, IP, claims under the DCBA, summary 
proceedings, or claims falling within the competence of a sole cantonal instance 

 
52 Decision of the Swiss Federal Supreme Court of 14 March 2018, case reference 

4A_417/2017. 
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(eg, the commercial court). The claimant can also unilaterally reject conciliation 
in certain cases — for example, when the defendant has his permanent residence 
abroad or the defendant’s residence is not known to the claimant. Furthermore, 
when the amount in dispute is equal to or greater than CHF 100,000, the parties 
can mutually agree to omit conciliation proceedings. Contrary to ordinary court 
hearing, conciliation proceedings are not public and the statements of the parties 
in the conciliation proceedings may not be recorded or used subsequently in 
court proceedings. 

Conciliation proceedings are initiated by filing a request for conciliation in 
writing or by oral deposition before a Conciliation Authority whereby, again, 
oral requests remain the exception. This request may take the form of a brief 
summary of the dispute or of a comprehensive statement of claim. As a rule, the 
parties must appear in person at the conciliation hearing. Legal entities must 
send someone duly and specifically authorized to represent the entity in the 
proceedings, otherwise the court may not entertain the claim.53 

Parties domiciled or with seat abroad or out of the canton where the proceedings 
take place, as well as parties prevented from attending for serious reasons, are 
exempt from appearing personally and may send a representative instead. A 
foreign company having a branch in Switzerland is considered as having its 
domicile abroad according to case law and does therefore not have to appear in 
person, although this question is often debated in practice.54 

Upon the claimant’s request and when the value in dispute is below CHF 2,000, 
the Conciliation Authority can, without being so obliged, render a decision on the 
merits. In disputes with a value of up to CHF 5,000, the Conciliation Authority 
may choose to submit a ‘proposition of decision’ to the parties, which becomes final 
and binding unless a party objects to it within a period of 20 days. The conciliation 
authority may thus be considered as a type of small claims court. 

A settlement reached by the parties in the conciliation proceedings has the effect 
of an enforceable decision. If the conciliation fails or if a party rejects the 
‘proposition of decision’, the claimant is granted a leave to pursue the claim before 
the ordinary courts within three months of the authorization to proceed being 
granted. 

Mediation 

On the request of all parties, conciliation proceedings can be replaced by mediation, 
either before or during the course of pending proceedings. Contrary to conciliation, 
the mediator acts as a neutral facilitator between the parties, without any decisional 
power. 

 
53 Decision of the Federal Supreme Court of 17 February 2014, case reference 140 III 70. 

Non-legal (but mere factual) bodies may not validly represent a legal entity: Decision 
of the Federal Supreme Court of 17 April 2015, case reference 141 III 159. 

54 Decision of the Federal Supreme Court of 20 December 2016, case reference 
4A_533/2015. 
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The SCCP neither regulates the mediation proceedings nor prescribes qualifications 
for acting as mediator. The parties are therefore free to choose a mediator and 
applicable procedural rules. The parties may, in particular, agree to proceed under 
the rules of the Swiss Chamber of Commercial Mediation (SCCM), which the 
parties may modify by mutual agreement. In practice, it appears that mediation has 
not been resorted to frequently and is yet to develop. 

Finally, the SCCP allows the parties to apply jointly for court approval of an 
out-of-court settlement agreement reached through mediation. Once approved, 
the settlement agreement has the effect of an enforceable judgment. 

Procedural Acts 

Language of Procedure 

The language of the proceedings depends on the official language of the canton 
where the court proceedings take place. Some cantons with several official 
languages allow for the use of one of these languages at the choice of the claimant. 

In international disputes, most Swiss courts accept evidentiary documents in 
English, although courts may still request the parties to provide official translations 
of these documents. For witness hearings in a foreign language, courts organize 
accredited translators. The resulting costs form part of ordinary court costs to be 
borne by the unsuccessful party.55 Depending on the canton, even conciliation or 
settlement hearings may partially be held in English, but this remains, however, 
in the courts’ sole discretion. 

Deadlines 

It is crucial to distinguish between statutory deadlines and deadlines set by courts: 
the former are provided by law, such as a deadline for appeal; the latter are set 
by a court, such as a deadline for filing a statement of defense or other submissions. 
Statutory deadlines may not be extended. As a rule, deadlines set by courts may 
be extended once, upon a justified request. 

Except for conciliation proceedings and summary proceedings, both types of 
deadlines are suspended by ‘court holidays’. Court holidays include Easter (the 
seven days preceding and succeeding Easter, being understood as Easter Monday), 
the period between 15 July and 15 August, and the period between 18 December 
and 2 January. 

Deadlines start to run on the day following notification. The deadline is met when 
the submission is dispatched or handed over to a Swiss post office or, if abroad, 
to a diplomatic or consular office of Switzerland, by the last date of the deadline. 

The SCCP now provides for the possibility to communicate electronically with 
the authorities.56 When transmission is made electronically, the deadline is deemed 

 
55 Also discussed in ‘Costs’, below. 
56 Also discussed in ‘Service of Documents’, below. 
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to be complied with, provided that, before the deadline, receipt at the court’s 
address has been confirmed by the relevant data processing system. Because of 
the insecurity regarding the good receipt of the documents submitted electronically 
(and since Swiss courts in spite of electronic deposition usually still request hard 
copies to be filed), lawyers have so far largely renounced to resort to this means of 
communication with courts. According to the most recent statistics, only 0.75 per 
cent of the appeals filed with the Swiss Federal Supreme Court are transmitted 
electronically.57 

A party having missed a deadline may request its restitution. The defaulting 
party must show either that the default is not attributable to it or that it bears only a 
minor fault. Such request must be made within 10 days following the default. In 
case the claimant does not pay the advance on court costs or if the defendant does 
not file a statement of defense within the set deadline, the court grants a short grace 
period (usually 10 days). 

Service of Documents 

Due service of documents, in particular of court summons, is a crucial element 
of any civil proceedings. Defective service entails serious consequences, such as 
nullity in a domestic context or refusal of recognition and enforcement in an 
international context. The SCCP lists the documents that must be formally served: 
summons, orders, and decisions, as well as submissions of the opposing parties, 
though this is not an exhaustive list. 

Summons, orders, and decisions are served by registered mail or in some other 
manner against confirmation of receipt. Other communications may be transmitted 
by ordinary mail. When a party is represented by legal counsel, service is made 
on its counsel. Service by registered letter is as a rule deemed effective on the 
seventh day following a fruitless attempt at service, provided the addressee had to 
reckon with service. If the addressee refuses personal service, it is deemed 
effective as of the day of refusal, provided that the person attempting service has 
recorded the refusal. 

The SCCP has introduced the possibility of proceeding via electronic service, 
but only with the consent of the party concerned. Courts usually request hard 
copies of submissions made electronically. In practice, electronic communication 
is thus infrequent. When, despite reasonable investigation, a party’s address is 
unknown, due service also may be made by publication in the official gazette of 
the canton or in the Swiss Official Gazette of Commerce. The same holds true if 
a foreign party did not elect a domicile in Switzerland. 

For international situations, when a party is domiciled or seated abroad, the 
court may order the party to elect a domicile in Switzerland. When Swiss courts 
have to serve parties outside Switzerland or foreign authorities, service must 

 
57 Annual Statistics of the Swiss Federal Supreme Court, available at: https://www.bger.ch/ 

files/live/sites/bger/files/pdf/Publikationen/GB/BGer/de/BGer-BGerGB18_d.pdf. 
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proceed via channels of judicial assistance. Service of judicial or extrajudicial 
documents from abroad in Switzerland is considered as the exercise of public 
authority on Swiss territory. Accordingly, service of such documents on Swiss 
territory, without passing through the channel of judicial assistance, constitutes a 
violation of territorial sovereignty and entails penal consequences.58 However, 
it is accepted that when the document in question has no legal effect or is not 
liable to have any legal effects on the addressee, the channels of judicial assistance 
need not necessarily be followed.59 

Service of judicial or extrajudicial documents proceeds within the framework of 
international treaties to which Switzerland is party, such as the 1954 and 1965 
Hague Conventions. Service also may proceed through bilateral treaties such as 
those with Austria, Belgium, France, and Germany. In the absence of any 
multilateral or bilateral treaty, Article 11a(4) of the PILA provides that the 1954 
Hague Convention applies to a request for judicial assistance for service of 
documents in Switzerland. It also applies to requests originating in Switzerland. 

Taking of Evidence 

Each party bears the burden of proof for the facts on which it bases its claims.60 
Under Article 152 of the SCCP, courts must authorize any admissible evidence, 
provided the evidence is submitted in time and in proper form. Parties have to 
present all available evidence in their first submission itself. Parties may be 
barred from presenting additional evidence subsequently, if the evidentiary means 
were already known and available to them. 

The SCCP gives an exhaustive list of admissible means of evidence: witness 
testimony, documents, expert opinions, inspection, written statements from official 
authorities or individuals (if witness testimony appears to be unnecessary), and 
interrogation of the parties. Documentary evidence comprises audio recordings, 
films, electronic files, and the like. Private expert opinions by a party are not 
considered official means of evidence, but submissions of the party. By contrast, 
court-ordered expert opinions benefit from higher credibility. 

In principle, individuals are required to cooperate in evidence taking. If a party 
refuses to cooperate without valid reasons, the court shall take this into account 
when appraising the evidence. Only in a few exceptional circumstances can they 
refuse to cooperate, such as when cooperating would expose them to criminal 
prosecution or civil liability or when they are bound by statutory secrecy obligations. 
Third parties may refuse to cooperate if they stand in a close relation (spouse, 
children, and other kind of kinship) to a party in the proceedings. 

 
58 Swiss Federal Office of Justice, ‘International Judicial Assistance in Civil Matters’, 

3rd ed (2003, last update January 2013), at pp. 2 and 9. 
59 JAAC 1976 [40/I], at p. 105; Circular of 5 December 1956 from the Administrative 

Commission of the Supreme Court of the Canton of Zurich, RSJ 1957, at p. 16. 
60 Discussed in ‘The Swiss Civil Code’, above. 
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Pre-trial discovery as known in ⎯ amongst others ⎯ the US is alien to Swiss 
civil procedure. The SCCP allows taking of evidence before initiation of legal 
proceedings exclusively in cases where evidence is at risk or where the applicant 
has a justified interest. The threshold of “justified interest” is, however, relatively 
low. The taking of evidence prior to initiation of court proceedings for the purpose 
of assessing a party’s chances of success is, as a rule, considered as “justified 
interest”.61 Evidence is mandatorily taken by the court upon the particular and 
reasoned request by a party. 

At the first stage of evidentiary proceedings, the parties present available evidence 
in their submissions to the court. Also, parties may request a court to order the 
delivery of specific documents by the opposing party. Subsequently, the court 
will designate the admissible evidence, at its own discretion, by a procedural order. 
The court also determines which party carries the burden of proof and counterproof. 
Such orders may be modified at any time and may only be challenged if they 
threaten to cause not easily reparable harm.62 

The court evaluates the evidence at its sole discretion. Evidence obtained illegally 
is only exceptionally admitted if there is an overriding interest in finding the 
truth. This confirms the generally accepted principle that a right may not be 
asserted by a tort. 

Similar to service abroad or in Switzerland, the taking of evidence in an 
international context must be made via channels of judicial assistance. Indeed, 
from a Swiss perspective, the taking of evidence for a court proceeding falls 
within the powers of public authority. Accordingly, this type of act cannot be 
undertaken from abroad without authorization, as it would otherwise amount to 
a violation of Switzerland’s sovereignty with penal consequences.63 

However, it is not necessary to proceed by way of judicial assistance if a refusal 
to cooperate with a measure of taking of evidence from abroad only leads to 
consequences of a procedural nature, such as a factual claim of the other party 
being accepted as true.64 The party concerned remains free to cooperate. 

Measures for taking of evidence abroad or coming from abroad can proceed 
within the framework of multilateral treaties (such as the 1954 and 1970 
Hague Conventions) to which Switzerland is party or within the framework of 
bilateral treaties. As for the service of documents, in the absence of any 
multilateral or bilateral treaty, Article 11a(4) of the PILA provides that the 
1954 Hague Convention applies to a request for judicial assistance for taking 
of evidence in Switzerland; it also would apply to a request originating in 
Switzerland. 

 
61 Decision of the Supreme Court of 21 February 2013, case reference 4A_322/2012. 
62 Decision of the Supreme Court of 12 May 2017, case reference 4A_128/2017. 
63 Discussed in ‘Service of Documents’, above. 
64 Swiss Federal Office of Justice, ‘International Judicial Assistance in Civil Matters’, 

3rd ed (2003, latest update January 2013), at p. 20. 
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Security for Costs 

Upon reasoned request by the defendant, the court may order the claimant to 
post security for the defendant’s costs (attorney’s fees) in case the claimant (i) is 
not domiciled in Switzerland, or (ii) appears to be insolvent, in particular if he is 
subject to bankruptcy or administrative proceedings, or (iii) owes costs from 
previous proceedings, or more generally (iv) if there are other grounds to 
assume that the defendant’s costs will not be paid. No security may be ordered 
on the basis of item (i) against a claimant who is domiciled in a country with 
which Switzerland entered into a treaty excluding security for costs, e.g., the 
1954 and 1980 Hague Conventions. Security for the defendant’s costs cannot be 
requested in summary or simplified proceedings and divorce proceedings (see 
section ‘Types of Proceedings’, above). 

The amount of the security for costs will be determined according to the 
applicable cantonal tariff. The claimant will usually be heard on the defendant’s 
request to provide security. If the claimant does not provide the security ordered 
by the court, the court will not entertain the claim.  

Judgment or Close of Proceedings without Decision 

When the case is ripe for decision, the court will close the proceedings by 
rendering a decision on the merits or a declaration of non-admissibility. Court 
proceedings also may be closed by settlement or by acceptance or withdrawal of 
a claim. Under the SCCP, courts may directly order enforcement measures on 
the request of the prevailing party.65 

For reasons of efficiency, courts may, at their own discretion or on a party’s 
request, render an interim decision limited to certain aspects of the claim, such 
as the existence or absence of specific procedural prerequisites (in particular, 
jurisdiction) or on the question of whether a certain claim is time-barred. As a 
rule, Swiss courts may only issue an interim decision if a higher court could 
issue a contrary decision that would put an immediate end to the proceedings 
and thereby allow a substantial saving of time or costs.66 

As a rule, court decisions are notified to the parties, in writing, after the hearing. 
However, decisions may exceptionally be notified to the parties directly 
following the hearing. Such decisions also may be rendered without reasoning. 
On a request by a party, the court would have to provide its reasoning. In the 
absence of a request within 10 days following the notification, the parties are 
deemed to have renounced their right to challenge the decision. 

 
65 Discussed in ‘Enforcement’, below. 
66 Code of Civil Procedure, art 237. 
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Appellate Remedies 

In General 

As outlined previously, each canton has a second instance, the appellate court. At 
the cantonal level, the SCCP offers three appellate remedies: appeal, objection, 
and revision. Subsequent appeals against cantonal decisions can, in limited cases, 
be filed with the Swiss Federal Supreme Court. Such appeals are governed by the 
SFTA. 

Appeal 

An appeal is the ordinary remedy against final and interim decisions at first 
instance and decisions on interim measures, if the value in dispute amounts at 
least to CHF 10,000. The value in dispute is determined on the basis of the relief 
sought in the statement of claim and not on the basis of the issues still in dispute 
when the decision subject to appeal is rendered. 

An appeal must be filed within 30 days after notification of the court decision. 
In case of summary proceedings, the deadline for appeal is 10 days. This is a 
statutory deadline, which cannot be extended. The grounds of appeal are not 
restricted. They may be based on grounds such as the incorrect application of law 
and/or incorrect establishment of facts. New facts and new evidence are considered 
only if they are submitted immediately and could not have been submitted in the 
first instance despite reasonable diligence. In principle, an appeal suspends the 
legal effect of the decision concerned. However, in exceptional cases where an 
appeal is devoid of any chances of success, the appellate court may authorize early 
enforcement. 

Objection 

When an appeal is not admissible, such as when the threshold set for the value in 
dispute is not given, a party may raise an objection. This is a subsidiary form of 
appeal. The grounds upon which an objection may be brought are more restrictive. 
Incorrect establishment of facts may be raised as a ground only if it is flagrant. 

The deadline for filing an objection is 30 days. In case of summary proceedings, 
it is 10 days. Contrary to an appeal, an objection does not, as a rule, stay the 
enforcement of the challenged decision. However, exceptionally, a stay may be 
granted. Contrary to an appeal, new evidence and/or new facts are, in principle, 
not admissible, even if they could not have been submitted in the first instance 
despite reasonable diligence.67 

Revision 

A party can apply to the court of last instance to reopen proceedings leading to a 
final judgment if significant facts or evidence are discovered which were not 

 
67 Code of Civil Procedure, art 326. 
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available in the proceedings beforehand. Revision of a decision also may be 
requested when the decision was unlawfully influenced to the detriment of a 
party — for instance, by a felony or misdemeanor. 

A revision must be filed within 90 days from discovery of the ground for revision 
and, at the latest, within 10 years after the decision has been rendered. This 10-
year deadline does not apply if criminal proceedings have established that the 
decision was influenced by a felony or misdemeanor.68 Similar to a complaint, a 
revision does not suspend the legal effect and enforceability of the decision. 

Costs 

As a rule, courts determine the costs of the proceedings in the final judgment. 
The principle ‘costs follow the event’ is applicable. Accordingly, the unsuccessful 
party has to bear all costs. Costs include court fees and part of the legal expenses 
of the prevailing party (‘party compensation’). If a party prevails only in part, 
the costs will be divided between the parties in proportion to the outcome of the 
case. A party that proceeds in bad faith or wantonly can be made liable for costs 
even in proceedings for which, as a rule, no costs are charged. In the same 
perspective, unnecessary costs are charged to whoever caused them. 

Court costs are regulated by cantonal tariffs. In financial disputes, court costs 
depend on the amount in dispute. Other factors can have an influence, such as the 
type of procedure, the complexity of the case, and the time spent by the court on 
the matter. The legal expenses reimbursed to the prevailing party, which do not 
necessarily cover a party’s full legal costs, are taxed according to official rates. 
Costs for cantonal appeal proceedings are calculated based on the same principles. 

The claimant is requested to pay an advance on court costs up to the full amount 
of the expected court costs. According to the SCCP, even if the claimant prevails, 
the advance is not paid back to him but directly set off against the costs of the 
proceedings. By doing so, courts shift the collection risk regarding the court 
costs to the prevailing party. This practice aiming at cutting down the number of 
new cases has been harshly criticized and will normally be abandoned with the 
current revision of the SCCP. The draft revision also foresees that advance on 
court costs will not exceed half of the anticipate court fees. These interesting 
adjustments will globally facilitate access to court. 

If a claimant has no permanent residence or registered seat in Switzerland or if 
he appears to be insolvent, if he owes costs from previous proceedings, or if there 
are other grounds for assuming that the claim for party compensation is at risk, 
the defendant may request that the claimant be ordered to provide security for 
the estimated party compensation. However, such security deposit is prohibited by 
the 1954 Hague Convention or the 1980 Hague Convention as between their 
contracting parties. 

 
68 Code of Civil Procedure, art 329. 
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Enforcement 

In General 

On a purely domestic level, a decision rendered in one canton is enforceable in 
the whole of Switzerland, pursuant to the provisions of the SCCP or of the 
DCBA, without any prior recognition proceedings. 

Different regimes are applicable to the enforcement of decisions, depending on 
whether they concern non-monetary or monetary claims. Articles 335 to 352 of 
the SCCP apply to non-monetary claims, while monetary claims are governed 
by the DCBA. 

Recognition and enforcement of foreign decisions in Switzerland are made 
pursuant to the multi- or bilateral treaties in force between Switzerland and the 
state in which the decision was issued. In this respect, the most important 
instrument in force in Switzerland is the 2007 Lugano Convention. According to 
this instrument, Swiss courts seized with a request for enforcement of a court 
decision rendered in one of the member states to the Convention must declare 
such a decision immediately enforceable if certain formal conditions are met. 
Swiss courts may in any event not review the merits of the case. 

In the absence of any treaty, recognition and enforcement proceedings must 
follow the provisions set out in the PILA. Under the PILA, a foreign judgment 
will be recognized in Switzerland (i) if the judicial or administrative authorities 
of the state in which the decision was rendered had jurisdiction, (ii) if no 
ordinary appeal can be lodged against the judgment or the judgment is final, and 
(iii) if there are no grounds for refusal as exhaustively listed in the PILA, such as 
violation of Switzerland’s public order, defective service, or res judicata. The 
following subsections will concentrate on enforcement proceedings applicable 
on a purely domestic level. 

Enforcement of Non-Monetary Claims 

Court decisions are enforceable in two cases: when the decision is final and no 
stay of enforcement has been ordered, or when the decision is not final but early 
enforcement has been granted. Direct enforcement is possible if the competent 
court has already ordered necessary measures of enforcement on the request of 
the prevailing party, provided the other party has not successfully filed a request 
for suspension of enforcement. Decisions can be directly enforced in the whole 
of Switzerland. 

In other cases, the prevailing party has to submit a request for enforcement to the 
court of its choice, which may be the court at the permanent residence/registered 
seat of the unsuccessful party, or the court at the place where the enforcement 
measures are to be executed, or the court where the decision was rendered. 

The request must be accompanied either by the decision itself or by an equivalent 
document (judicial settlement or certificate of enforceability). Courts decide on 
such requests in summary proceedings and examine ex officio whether the decision 



SWITZERLAND SWI-29 
 

(Release 8 – 2019) 

is enforceable and was duly notified to the opposing party. They may order 
provisional measures, if necessary, without prior hearing of the opposing party 
(ie, by an ex parte decision). 

The opposing party may raise objections to enforcement. The grounds for 
objection on merits are limited to new facts or circumstances (real nova) that 
arose after the notification of the decision, such as extinction, deferment, limitation, 
or forfeiture. 

If the decision orders the unsuccessful party to do, refrain from doing, or tolerate 
something, the enforcement court may order measures to ensure the enforcement, 
such as the threat of criminal sanctions pursuant to Article 292 of the Swiss 
Criminal Code69 or administrative fines,70 in addition to direct coercive measures 
or third-party performance. 

The prevailing party also may choose to request conversion by the enforcement 
court of the non-monetary obligation into a monetary claim, which can then be 
directly enforced by way of proceedings provided in the DCBA. The prevailing 
party also has the possibility of requesting conversion into a claim for damages 
— limited to the monetary equivalent of the obligation — at a later stage, if the 
other party fails to comply with the court’s order. 

Enforcement of Monetary Claims 

In General. Pursuant to the DCBA, debt recovery proceedings may be executed 
either by seizure and realization of assets necessary to cover a specific creditor’s 
monetary claim or by bankruptcy. 

In the case of bankruptcy, all the debtor’s seizable assets located in Switzerland 
are realized. The type of procedure depends, to a large extent, on the legal status 
of the debtor (eg, a natural person or a registered commercial entity). Bankruptcy 
is the only final enforcement remedy available against a debtor who is entered in 
the commercial register. However, such remedy may also be requested by any 
person who declares himself insolvent (which is possible only under certain 
conditions). 

Swiss law also allows for voluntary bankruptcy for both natural persons and legal 
entities in case of insolvency, which has the advantage of a global management of 
liabilities by a collective procedure. If the claim is secured, enforcement must 
first be sought in the form of realization of collateral, before seizure and 
realization of other assets of the debtor or bankruptcy is requested. 

 
69 The Swiss Criminal Code, art 292, states: ‘Any person who fails to comply with an 

official order that has been issued to him by a competent authority or public official 
under the threat of the criminal penalty for non-compliance in terms of this Article 
shall be liable to a fine’. Under the Swiss Criminal Code, art 106(1), the maximum 
amount of the fine is CHF 10,000. 

70 Under the Code of Civil Procedure, art 343(1)(b) and (c), the court may either order a 
global administrative fine up to CHF 5,000 or an administrative fine up to CHF 1,000 
for each day of non-compliance. 
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Debt Collection Proceedings. Debt enforcement is generally initiated by debt 
collection proceedings. The creditor must submit a debt enforcement request to 
the Debt Collection Office (an administrative entity), usually at the place of the 
debtor’s permanent residence or registered seat. One particularity of Swiss debt 
enforcement proceedings is that this request does not require any proof of the 
creditor’s claim. 

The Debt Collection Office then serves a summons to pay to the debtor, who 
must pay the debt within 20 days. Alternatively, the debtor may deny the claim 
by lodging an objection with the Debt Collection Office within 10 days from the 
service of the summons. If the debtor fails to do so, the proceedings continue and 
eventually lead to the seizure of the debtor’s assets or to bankruptcy. 

If the debtor has filed an objection, the creditor must request a court to set it 
aside in order to proceed with the enforcement of his claim. The procedure for 
setting aside the objection depends on the evidence the creditor has for his claim. It 
must be initiated within one year from the service of the summons, failing which 
the summons to pay will become time-barred and the creditor will have to renew 
his debt enforcement request to the Debt Collection Office. 

If the creditor is in possession of an ‘enforceable judgment’, an enforceable deed 
against the debtor, or a judicial transaction, he may apply in summary proceedings 
before the court of enforcement for the definite setting aside of the objection. If 
the creditor has a written acknowledgment of debt signed by the debtor, he may 
apply before the court of enforcement in summary proceedings for the provisional 
setting aside of the objection. 

A written ‘acknowledgment of debt’ may take various forms, such as an 
unconditional declaration of the debtor that he agrees to pay a certain amount or 
a signed agreement (eg, loan, lease). If a provisional order for setting aside the 
debtor’s objection is granted, the debtor can, within 20 days from service, obtain 
a stay of the proceedings by bringing an action on the merits in ordinary 
proceedings. If the debtor fails to do so or if the action is dismissed, the provisional 
order for setting aside the debtor’s objection becomes final and the debt collection 
proceedings may be continued. 

In all other cases, the creditor must pursue its claim on the merits in ordinary 
proceedings. In the absence of any objection or once the objection has validly 
been set aside, the creditor can request continuation of enforcement proceedings, 
which either lead to seizure of assets or opening of bankruptcy proceedings. 

Attachment Proceedings. Creditors may obtain provisional seizure of a debtor’s 
assets by way of attachment proceedings. The DCBA provides for an exhaustive 
list of cases in which attachment can be requested. The creditor can request a 
judge to order an attachment of the debtor’s assets if he can show a prima facie 
claim against the debtor, if he can identify assets which can be attached, or if the 
debtor: 
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• Has no permanent domicile (neither in Switzerland nor abroad); or 
• Is attempting to conceal assets or is planning to leave Switzerland to avoid the 

performance of his obligations; or 
• Is passing through or belongs to the category of persons who visit fairs and 

markets and the claim, by its nature, must be fulfilled at once; or 
• Does not live in Switzerland and no other grounds for attachment are available to 

the creditor, provided that the claim has sufficient connection with Switzerland 
or if the claim is based on a recognition of debt; or 

• If the creditor holds a provisional or definitive certificate of shortfall against 
the debtor; or 

• If there is an enforceable title against the debtor, such as a Swiss or foreign 
judgment, a court-approved settlement, an enforceable deed, or an arbitration 
award, which would otherwise allow the court to set aside an objection raised 
by the debtor against debt collection proceedings. In the latter two cases, the 
creditor does not need to prove that the claim for which attachment is sought 
has sufficient connection with Switzerland. No prior exequatur is required to 
obtain an attachment on the basis of a foreign court decision or foreign arbitral 
award as the exequatur may be requested as a preliminary issue in the 
attachment proceedings.71 

If debt enforcement proceedings are not already pending, an ordinary court 
action (at the appropriate forum in Switzerland or abroad) or debt enforcement 
proceedings must be initiated by the creditor to validate the attachment within 
10 days from service of the attachment order. 

The court at the place where the assets are located or at the place where the 
competent Debt Collection Office is located has jurisdiction for the attachment and 
the debt enforcement proceedings. However, the scope of the attachment may 
concern assets located in the whole of Switzerland. Pursuant to the PILA, 
attachment of assets of a foreign debtor establishes a place of jurisdiction in 
Switzerland in which the debtor may be sued or where the claim for which the 
attachment was granted may be prosecuted/validated. However, this forum is 
excluded under the scope of the 1988 or the 2007 Lugano Convention. 

Enforceable Deed 

As of 1 January 2011, Swiss law permits expedited enforcement outside judicial 
proceedings for claims mentioned in official deeds. These claims are thus ‘self-
enforceable’. 

Official deeds relating to any type of obligation may be enforced in the same 
way as a judicial decision, provided that the debtor expressly agreed to direct 

 
71 Decision of the Swiss Federal Supreme Court of 21 December 2012, case reference 139 

III 135. 
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enforcement in the deed; the obligation and its legal grounds are sufficiently 
determined in the deed; and the obligation is due. However, direct enforcement 
is inadmissible for deeds relating to the performance of certain obligations, 
particularly obligations relating to tenancy and lease contracts and employment 
contracts. 

The holder of the deed must present a request for enforcement of the deed to a 
notary public, who will serve the other party with a certified copy of the deed 
and set a deadline of 20 days for the performance of the obligation mentioned in 
the deed. If the other party fails to perform within that time limit, the holder of 
the deed may submit a request for enforcement to the enforcement court. 

The procedure applicable to the enforcement of deeds relating to non-monetary 
claims is set forth in the SCCP.72 Deeds relating to monetary claims are a means 
of definitively setting aside the debtor’s objection in debt collection 
proceedings. 

However, contrary to the enforcement of judicial decisions, the obligated party 
can only raise objections that can be immediately proven. Neither the deed nor 
the decision of the enforcement court has a res judicata effect. Consequently, 
the obligated party may at any time request declaratory relief before the ordinary 
courts on the grounds that the obligation no longer exists or has been suspended. 

 
72 Discussed in ‘Enforcement of Monetary Claims’, above. 
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Introduction 

The legal system in Ukraine has evolved over three phases: before joining the 

Soviet Union, as a Republic of the Soviet Union, and post-independence. Ukraine’s 

civil procedure legislation has the same evolutionary characteristic. On achieving 

independence in 1991, Ukraine had the task of reforming its legal system to 

meet the challenges of the new regime and to establish the framework for a market 

economy to replace the previous Soviet laws that no longer served the purpose. 

These new legislative measures started with the adoption of normative regulations 

in areas that previously had no documented laws and by codifying all other areas 

of law. Joining the Council of Europe gave Ukraine the impetus to reinforce its 

laws on the protection of human rights and to initiate significant legal and 

judicial reforms, particularly in the area of civil law. These reforms aim at just 

and timely consideration and settlement of civil cases in Ukrainian courts for the 

protection of rights, freedoms, or interests of natural persons, as well as the 

protection of the rights and interests of legal entities and the state. 

Courts and Jurisdiction 

Civil and Commercial Courts 

Since Ukraine’s independence in 1991, its judiciary system has seen significant 

changes from the system that was inherited from the Ukrainian Soviet Socialist 

Republic. There are virtually three systems of state courts: the common civil 

courts, the commercial courts, and the administrative courts. 

The civil courts consider cases arising out of civil, family, hereditary, copyright, 

and other legal relationships and administrative infringements and misdemeanors 

and other matters when at least one party to the dispute is a natural person. They 

also may consider business disputes in cases where one of the parties is a natural 

person. The exclusion pertains to corporate disputes, which are considered by 

the commercial courts only. The court system of general jurisdiction is built in 

accordance with the administrative and territorial division of Ukraine and consists 

of three levels: local courts; courts of appeal; and the Supreme Court as cassation 

instance. The civil courts deliver justice under the Civil Procedure Code. 
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The commercial court system is new to the republics of the former Soviet Union 

in general and to Ukraine in particular. The commercial courts were established 

in 1991 by means of the reorganization of the previously existing Institute of 

Departmental Arbitrage (recently reorganized into a separate institution), the 

jurisdiction of which covered commercial disputes between state enterprises.
1
  

The commercial courts are competent to hear commercial disputes between legal 

entities, corporate disputes, disputes related to unfair practices and other 

infringements of the anti-monopoly legislation, and bankruptcy cases. The 

commercial court system is comprised of local commercial courts in the regions 

and in the cities of Kyiv and Sevastopol; appellate commercial courts; and the 

Cassation Commercial Court as a separate chamber of the Supreme Court. 

Court Proceedings 

In General 

Court proceedings are conducted under the Civil or Commercial Procedure Codes 

that were adopted in new wordings at the end of 2017. Justice is delivered by 

professional judges appointed by the Highest Council of Justice for life. 

Additionally, the Constitution of Ukraine in its wording of 2016 provides for the 

institution of the jury system that is not yet implemented. 

The settlement of disputes by means of ad hoc tribunals is not as widespread in 

Ukraine as it was expected to be, due to the rapid growth in entrepreneurship, 

the creation of a large number of new companies, and wide liberalization of business 

activities. The procedure is established under the Law on Ad Hoc Tribunals.
2
 

The International Commercial Arbitration Court and the Maritime Arbitration 

Commission have been established at the Ukrainian Chamber of Commerce and 

Industry. They are competent to consider disputes arising out of foreign trade 

contracts and carry out their activities under the Law on International Commercial 

Arbitration,
3
 which was enacted based on the 1985 United States Commission 

on International Trade Law (UNCITRAL) Model Law.  

Due to the court system reform, an obligatory requirement to be represented by a 

professional attorney
4
 has been introduced since 2018. A natural person may be 

represented only by an attorney who is a member of a bar association. A legal 

entity may be additionally represented by its official (usually a director or his 

deputy). A party’s representative must have a proxy fixing his powers, which 

must be notarized if the principal is a natural person.  

                                                           
1 Departmental and state arbitrage were not courts in the full sense of the meaning; 

arbitrators did not have the status of judges. The cases were heard under the rules of a 

simplified procedure, which was not stipulated in the procedural code. 

2 Law Number 1701-IV of 11 May 2004, as amended. 

3 Law Number 4002-XII of 24 February 1994. 

4 A person who has the highest legal education and has successfully completed an exam 

for entrance to the bar. 
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Foreigners, stateless persons, foreign legal entities, foreign governments (their 

bodies and officials), and international organizations (referred to as ‘foreign persons’ 

or ‘foreigners’) are eligible to apply to the courts of Ukraine for the protection of 

their rights, freedoms, and legitimate interests. Foreign persons have the same 

procedural rights and obligations as Ukrainian natural and legal persons.
5
 Every 

person is entitled to apply to the court for the protection of his violated, 

unrecognized, or disputed rights, freedoms, and legitimate interests. Waiver of 

the right to apply to the court is invalid. 

Jurisdiction and Choice of Venue 

The general principle as to venue is that a case must be considered at the defendant’s 

domicile (forum domicili). For a defendant who is a natural person, the domicile 

is his place of residence; and for a defendant that is a legal person, the domicile 

is the place of its registration.
6
 

A claim against several defendants who reside or stay in different places must be 

filed at the place of residence or domicile of one of the defendants, at the plaintiff’s 

choice. Bankruptcy cases are considered at the debtor’s domicile. Counterclaims, 

regardless of their jurisdiction, must be filed at a court of the place where the 

original claim has been filed. 

Plaintiff’s Choice of Venue  

Some actions may be filed, at the plaintiff’s choice, either at the defendant’s or 

plaintiff’s domicile. These include actions for the recovery of alimony, for the 

acknowledgement of the defendant’s paternity, actions arising from labor 

relationships, and actions concerning divorce, if infant or minor dependent children 

are involved or if the plaintiff cannot travel to the defendant’s place of residence 

for health reasons or other valid reasons. By agreement of the spouses, the case 

may be considered at the place of residence of either of the parties. 

The plaintiff also may choose the venue as the place of either the defendant’s or 

the plaintiff’s domicile in claims related to compensation for harm inflicted by 

injury, other harm inflicted to the health of a natural person or the death of a 

natural person, or harm inflicted as a result of the commission of a crime;
7
 in claims 

for compensation for harm inflicted to a person by unlawful decisions, actions, 

or inaction of the agencies of investigation or preparatory judicial investigations, 

a prosecutor’s office, or court; and claims related to consumer protection.
8
 

                                                           
5 Civil Procedure Code, article 496; Commercial Procedure Code, article 365; Law On 

International Private Law, article 73. 

6 Civil Procedure Code, article 27. 

7 The plaintiff may choose the venue as the place where the damage occurred. 

8 Civil Procedure Code, article 28. Moreover, in claims related to consumer contracts, 

the plaintiff may choose the place of performance as the venue. 
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Plaintiff’s Choice of Jurisdiction 

The plaintiff has the right to choose the jurisdiction in claims related to 

compensation for harm caused to a natural or legal person’s property. The case 

also may be filed at the place where the harm was inflicted. The plaintiff is 

entitled to choose the jurisdiction in claims arising from the activities of branches or 

offices of a legal person’s representative. The case may be filed at the location of 

the branch or legal office. 

The plaintiff has the right to choose the jurisdiction in claims arising from contracts 

that state the place of execution, or the enforcement of which is possible only in 

a certain place due to the peculiarities of the contract. The case may be filed at 

the place where these contracts were executed. Finally, the plaintiff is entitled to 

choose the jurisdiction for claims related to compensation for harm caused by 

the collision of ships, as well as the recovery of amounts of remuneration for salvage 

at sea. These cases may be filed at the place of location of the defendant’s ship 

or the place where the ship is registered. 

Venue for Other Claims 

A plaintiff’s suit to consider a notary’s endorsement as invalid or request the 

return of assets received under a notary’s endorsement also may be filed at the 

place of execution of the notary’s endorsement. Actions by the Ministry of Justice 

of Ukraine under international treaties ratified by the Verkhovna Rada (Ukrainian 

Parliament), by proxy and for the benefit of the plaintiff who has no residence in 

Ukraine, may be filed at the place of the Ministry or at the location of its 

territorial bodies. 

Jurisdiction in a dispute between Ukrainian citizens when both parties reside 

outside Ukraine may be determined, upon the request of the plaintiff, by a ruling 

of a Supreme Court judge. Jurisdiction in a divorce case involving a citizen of 

Ukraine and a foreigner or a stateless person residing outside Ukraine may be 

determined in the same manner. Disputes as to the conclusion, amendment, or 

setting aside of commercial contracts as well as claims seeking the declaration 

of a commercial contract as voidable are considered at the location of the party 

liable to carry out certain actions in favor of another party, including transfer of 

a property, performance of a work, rendering of a service, monetary payment, 

and similar actions.
9
 

Exclusive Venue  

The procedural codes prescribe an exclusive venue for some categories of disputes. 

Claims related to immovable property (title to the property or unlawful possession 

of the property) must be filed at the place where the major part of the property is 

located. Claims on exemption from the inventory of the property attached also 

                                                           
9 Commercial Procedure Code, article 29. 
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must be filed at the place where the property or the major part of the property is 

located. 

The claims of creditors of the deceased, submitted before the acceptance of an 

inheritance by his heirs, must be filed at the place of the ancestral property or 

where the major part of the ancestral property is located. Claims against carriers, 

arising from contracts of cargo, passengers, baggage, and mail transportation, 

must be filed at the place where the carrier is located. Disputes on violation of 

intellectual property rights when both parties to the dispute are legal persons 

must be filed at the place where the violation occurred. 

Cases concerning the arrest of a vessel carried out for the purpose of securing a 

maritime claim must be considered at the location of the Ukrainian seaport in 

which the ship is, or to which it will follow or at a port of the vessel registration. 

Disputes about the rights on ships and aircrafts, inland navigation vessels, and 

space objects must be decided by the commercial court at the place of their state 

registration. 

Disputes in which the respondent is the Cabinet of Ministers of Ukraine, a ministry 

or other central executive body, the National Bank of Ukraine, the Accounting 

Chamber, the Verkhovna Rada of the Autonomous Republic of Crimea or the 

Council of Ministers of the Autonomous Republic of Crimea, regional, Kyiv, and 

Sevastopol city councils or oblast, Kyiv and Sevastopol city state administrations, 

as well as cases which materials contain state secrets are considered by the 

commercial court of Kyiv. 

Disputes arising out of corporate relations, including disputes between shareholders 

of a legal entity or between the legal entity and its shareholders, including with 

shareholders who have left, except for labor disputes, as well as disputes arising 

out of transactions concerning the corporate rights (other than those with shares) 

within the legal entity, are considered by a commercial court at the location of the 

legal entity. 

Disputes between a legal entity and its official (including an official whose powers 

are terminated) on compensation for losses caused to the legal entity by actions 

(inaction) of this official are considered by the commercial court at the location of 

the legal entity. Disputes related to issue, placement, or redemption of securities 

are considered by the commercial court at the location of the issuer. Cases on 

bankruptcy or debtor’s solvency restoration are considered by the commercial 

court at the place of the debtor’s location. In the case of consolidation of claims 

as to conclusion, amendment, termination, or execution of a contract with claims 

as to a security agreement that is an accessory obligation to the contract, the dispute 

must be considered by the commercial court at the location of a defendant who 

is a party to the main obligation. 

Claims for the registration of property and property rights or other registration 

actions, if consideration of such claims is subject to the jurisdiction of the 

commercial court, are considered by the commercial court that is competent to 

consider another dispute that is derivative stated claims. 
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Disputes Involving Foreign Parties  

Ukrainian courts should accept and consider any dispute
10

 where the defendant 

is a foreign party when the parties to a contract have so agreed,
11

 or when the 

defendant is domiciled in Ukraine or has movable or immovable properties that 

may be sold, or the defendant’s affiliate or representative office is registered in 

Ukraine.
12

 

Claims against a foreign defendant whose place of residence is unknown must 

be filed at his domicile or last known place of residence in Ukraine or at his 

permanent place of employment. Ukrainian courts also should accept and consider 

any dispute where the defendant is a foreign party when: 

 The claim is for damage incurred and arising in Ukraine; 

 In a case on alimony or acknowledgement of the defendant’s paternity, the 

defendant is domiciled in Ukraine; 

 In a case for compensation of damages, the plaintiff is a natural person who is 

domiciled in Ukraine; 

 In a heritage case, the ancestor, at the moment of death, was a citizen of Ukraine 

or whose last residence was in Ukraine; 

 The action or event underlying the claim occurred in Ukraine; 

 In a case for recognition as a missing person, the missing person’s last known 

domicile was in Ukraine; or 

 In a case for a person being declared dead, that person’s last residence was in 

Ukraine. 

Ukrainian courts have exclusive jurisdiction in cases with foreigner involvement 

when: 

 The disputed immovable is located in Ukraine; 

 Both parties to a dispute over a relationship between children and parents are 

domiciled in Ukraine; 

 In a heritage case, the ancestor was a Ukrainian citizen whose last residence 

was in Ukraine; 

 The dispute is connected with an intellectual property right to be registered in 

Ukraine; 

 The dispute is connected with registration or liquidation of a foreign legal 

person in Ukraine;  

                                                           
10 On International Private Law, Law Number 2709-IV of 25 June 2005, as amended, 

article 76. 

11 Letter of 1 January 2009 by the Highest Commercial Court of Ukraine ‘On review of 

the court practice on some categories of disputes with foreigners’ involvement’. 

12 Supreme Court of Ukraine, Chamber on Commercial Disputes, ruling of 22 May 2007. 
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 The dispute concerns the validity of an entry at a state registry or state cadastre 

in Ukraine; 

 In bankruptcy cases, the debtor was created under the laws of Ukraine; 

 The dispute concerns the issuance or destruction of securities registered in 

Ukraine; or 

 The case has arisen out of an adoption done in Ukraine. 

Parties have the right to submit their dispute to ad hoc arbitration (forum 

prorogatum), or international commercial arbitration, excluding: 

 Disputes as to invalidation of state bodies’ acts, and state registration of title 

to immovables, intellectual property, or shares; 

 Disputes on amendment, termination, and execution of a contract on public 

purchase; 

 Disputes as to privatization of property excluding privation of dwelling 

properties; and 

 Disputes out of corporate relations, including disputes between shareholders 

of a legal entity or between the legal entity and its shareholder, including with 

shareholder who left that concern to creation, activities, management, and 

termination of such legal persons except for labor disputes.
13

 

Service of Summons 

There are two kinds of court summons: judicial summons and notifications. Judicial 

summons are served on persons involved in a case and whose participation is 

obligatory (such as parties to the case, witnesses, experts, specialists, and 

interpreters). Notifications are served on persons involved in the case with reference 

to committed procedural actions, when the participation of these persons is not 

mandatory. 

The summons must be served no later than five days before the scheduled court 

session, so that the person who is to appear in court has enough time to prepare 

for participation and appear in court. The summons must be sent by registered 

mail with notification or via courier to the address stated by the party or other 

person participating in the case or by e-mail if it was communicated to the court.
14

 

A summons handed over to the representative of the person named in the summons 

will be deemed as served on the summoned party. A summons may be handed 

over directly in the courtroom. In case of postponement of the case, parties may be 

informed about the time and place of the next session in the courtroom against a 

                                                           
13 Civil Procedure Code, article 21; Commercial Procedure Code, article 22.  

14 In certain cases provided by the Civil Code, the summons is accompanied by the copies 

of the relevant documents of the case. 
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receipt of the summons.  Under the provisions of the Hague Service Convention,
15

 

service of summons abroad is made through Ukraine’s Ministry of Justice. Pursuant 

to the Hague Service Convention, summons issued in a local language must be 

translated into English or French; the translation and related costs must be borne by 

the plaintiff.
16

 

The persons involved in the case may be summoned to court by telegram, fax, or 

other means of communication that provide a record of the notification or summons. 

Legal persons are served at the place of their registered office or representative 

offices; if the claim arose in connection with the company’s business activities, 

natural persons are summoned to their last officially registered place of residence. 

A summons addressed to a natural person is served on him against a receipt, 

while a summons addressed to a legal person is served on an appropriate officer, 

who must sign the receipt. 

The new Civil Procedural Code provides that if the defendant is a citizen of 

Ukraine whose place of residence (domicile) or place of location is unknown to 

the plaintiff, the defendant will be summoned to court through an advertisement 

on a web-portal of the State Court Administration of Ukraine according to the 

requirements of a Provision On Unique Court Information and Telecommunication 

System. As this Provision is not yet elaborated, the State Court Administration 

of Ukraine announced on its web page that all such advertisements must be 

publicized on a web page of the appropriate court.
17

 

Summons to foreign defendants are deemed to be served if all the conditions 

provided for in the Hague Service Convention are fulfilled. The judge may continue 

deliberations in the case if at least six months have passed from the time of 

delivery of the document, even when no certificate of service or delivery has been 

received.
18

 Summons to a citizen of Ukraine domiciled abroad may be served by 

an officer of the Ukrainian diplomatic or consulate office in the corresponding 

state. The service of summons is noted on the receipt along with the date, and 

signed and sealed by the officer of the diplomatic or consulate office.  

Foreign court summons are served under the Hague Service Convention or other 

valid international treaty on judicial cooperation. A summons will not be accepted 

                                                           
15 Convention on the Service Abroad of Judicial and Extrajudicial Documents in Civil or 

Commercial Matters of 15 November 1965, ratified by Law Number 2052-III of 

19 October 2000. 

16 Instruction on the Procedure for the Implementation of International Treaties on the 

Provision of the Legal Assistance in Civil Matters in Respect of the Service of Documents, 

the Obtainment of Evidence, and the Recognition and the Execution of Judicial Decisions, 

approved by the Ministry of Justice and Court Administration in Order Number 

1092/5/54 of 27 June 2008, as amended, para 2(3); Letter of 1 January 2009 by the 

Highest Commercial Court of Ukraine ‘On review of the court practice on some categories 

of disputes with foreigners’ involvement’. 

17 See https://dsa.court.gov.ua/dsa/pres-centr/news/422895/. 

18 Letter of 1 January 2009 by the Highest Commercial Court of Ukraine ‘On review of 

the court practice on some categories of disputes with foreigners’ involvement’. 
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by the court if it violates Ukrainian sovereignty or creates a threat to its national 

safety, if it is out of the court’s jurisdiction, or if it contradicts effective 

international treaties.
19

 

Ascertaining Applicable Law 

In General 

The general principles on the applicable law are set forth in the Law on International 

Private Law,
20

 which states that a legal relationship with foreign participation is 

governed by the law defined under the conflict of law rules provided in the Law; 

if it is not possible to define the applicable law according to the conflict of law 

rules, the law which has the closest connection with the private relationship 

should be applied. 

The law defined under the conflict of law rules will not be applied if, considering 

all the circumstances of the case, that law has insignificant connection with the legal 

relationship, if the parties have agreed on a choice of law, or if an international 

treaty ratified by Ukraine provides for application of certain material norms. 

Party Autonomy 

The Civil Code of Ukraine
21

 and the Law on International Private Law
22

 allow 

the parties to a contract to make their own choice of governing law to determine 

their rights and obligations pursuant to the contract in question. The choice of 

applicable law must be clearly expressed or apparent from the actions of the parties, 

the terms of the agreement, and the circumstances of the case. 

The choice of law may apply to the whole agreement or to a part of it. The 

choice of law or a change of an earlier chosen law may be made at any time and 

has retrospective effect, being valid from the moment of the execution of the 

agreement; however, this may not be a ground to consider the agreement void 

due to failure to preserve its form, nor may it limit or violate the rights obtained 

by the third parties before the moment of choosing the applicable law or changing a 

law chosen earlier. 

The choice of English law, American law, or any other law (as the case may be) 

to govern the agreement will be upheld as a valid choice of law, binding in any 

action in Ukrainian courts, and is a proper legal form for enforcement in Ukrainian 

courts if it does not contradict the imperative norms of Ukrainian law. Application 

of the foreign law covers all norms that regulate the relevant relationship. 

                                                           
19 Civil Procedure Code, article 449; Commercial Procedure Code, article 368. 

20 Law Number 2709-IV of 23 June 2005. 

21 Civil Code, article 627. 

22 Law on International Private Law, articles 5, 32, and 43. 
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Application of the norm of a foreign law may not be limited on the ground that it 

belongs to public law.
23

 

The freedom stated above is restricted if one of the parties to the contract is a 

natural person. In such case, choice of the governing law must be made taking 

into account the Law on Consumers Rights’ Protection,
24

 which treats as unfair 

determination of obligatory consumer provisions with which he has no possibility 

to become acquainted before the contract execution. Unfair provisions of the 

contract may be considered as invalid. 

Conflict of Law Rules 

Lex Personalis and Lex Societatis 

The lex personalis of a natural person is the law of the country of his citizenship. 

If the person is a citizen of two or more countries, his lex personalis is the law of 

the country with which he has the closest connection — in particular, the country 

where he has his residence or carries out his main activities. The lex societatis of 

a legal person is the place of its incorporation. 

The lex personalis rule is applied to determine the extent of the civil capacity of 

a natural person,
25

 the natural person’s capability, and the terms and grounds to 

consider the natural person as incapable. The lex societatis rule is used to 

determine the legal capacity and capability of a legal person. 

Power of Attorney and Intellectual Property Rights 

The procedure to issue a power of attorney, its term of validity, its termination, 

and the legal consequences of its termination are governed by the law of the 

place where the power of attorney was issued. Intellectual property rights are 

protected under the law of the country in which the protection is sought. 

Ownership and Other Rights in Rem 

Ownership and other rights in rem over immovables and movables are governed 

by the law of the place where the assets are located. The place of occurrence of 

the action or the event resulting in the acquisition or termination of title to the 

property and other rights in rem defines the law to be applied, unless otherwise 

agreed by the parties. 

Ownership and other rights in rem to be registered at state registries are governed 

by the law of the country in which the movable is registered. An action for 

protection of ownership and other rights in rem is filed either under lex rei sitae 

(the law where the property is situated) or under lex fori (the law of the forum or 

court), at the plaintiff’s choice. 

                                                           
23 Law on International Private Law, article 4. 

24 Law Number 1023-XII of 12 May 1991, as amended. 

25 Foreigners have civil capacity equal to that of Ukrainians. 
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Form of Transaction and Contract Law 

The form of a transaction has to correspond to the requirements of the law to be 

applied to the subject matter of the transaction. The form of a transaction involving 

immovable property registered in Ukraine is defined by the laws of Ukraine. When 

a citizen of Ukraine or a Ukrainian legal person is a party to an international 

trade contract, the contract must be executed in writing, irrespective of the place 

of its execution. 

The validity of the contract, its interpretation, and legal consequences in case of 

voidness are regulated by the law to be applied to the subject matter of the 

transaction. The subject matter of the transaction may be regulated by a law 

chosen by the parties. In the absence of the parties’ choice of law, the law that has 

the closest connection with the transaction will be applied. If the parties have 

failed to choose the governing law, the law of the place that has the closest 

connection with the parties’ relationship will be applied.
26

 The party liable for the 

obligation characteristic of the nature of the legal relationship is: 

 The seller, under a sales agreement; 

 The grantor, under a gift deed; 

 The landlord, under a rent agreement; 

 The lessor, under a lease agreement; 

 The creditor, under a loan agreement; 

 The contractor, under a construction contract; 

 The carrier, under a transportation agreement; 

 The forwarder, under a forwarding agreement; 

 The keeper, under a storage agreement; 

 The insurer, under an insurance agreement; 

 The attorney, under a retainer agreement; 

 The commissionaire, under a commission agreement; 

 The manager, under a property management agreement; 

 The bank, under a deposit agreement; 

 The factor, under a factoring agreement; 

 The licensor, under a licensing agreement; 

 The franchisor, under a franchise agreement; 

 The mortgagor, under a mortgage; and 

 The guarantor, under a guarantee agreement.
27

  

                                                           
26 A transaction is treated as having the closest connection with the law of the state 

where the party liable for the performance of an obligation that is essential to the 

transaction has its location or domicile. 

27 Law on International Private Law, article 44. 
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Irrespective of these provisions, for contracts involving an immovable, the law 

which has the closest connection to the agreement is deemed to be the law of the 

state where the immovable is located and, in case it is necessary to register it, 

the law of the state where registration has been made; for an agreement on joint 

activities, it is the law of the state in which the activities are carried out; and for 

an agreement executed as a result of a tender, it is the law of the state where the 

tender was held. 

The choice of law by the parties only applies to obligations and does not affect 

the law applicable to the legal capacity of the parties and the form of the agreement. 

The legal capacity of parties is governed by the law of the country of incorporation, 

while the form of the agreement is governed by the law of the country where the 

agreement is executed. 

Corporate Disputes 

The Law on International Private Law provides that an agreement which is the 

founding document of a legal entity with foreign participation should be governed 

by the law of the country of incorporation (i.e., by the law of Ukraine when the 

legal entity is registered in Ukraine). Depending on a subject of the dispute and 

status of its parties (natural or legal person), such dispute may be considered 

either by common or commercial court. 

The Commercial Procedural Code clearly provides that the disputes between a 

legal entity represented by its shareholder and its chief executive officer on 

reimbursement of losses inflicted by the legal entity due to actions (inactivity) of 

the chief executive officer must be settled at the commercial courts.
28

 In 2016, 

the Presidium of the Highest Commercial Court of Ukraine issued Provision 

Number 4 on issues in deciding disputes arising out of corporate relationships.
29

 

In particular, it reflected issues such as competence and jurisdiction of the 

commercial courts over corporate disputes, general issues as to material and 

procedural law application to disputes that have arisen out of realization and 

protection of corporate rights, disputes connected with accrual and payment of 

dividends, purchase, assignment and termination of corporate rights, on recognition 

of corporate document and null and void. 

Provision Number 4 must be applied with caution because, since its adoption, 

the Civil Code and the Commercial Procedural Code have been amended. In 

addition, a new Law on Companies with Limited and Additional Liability was 

approved,
30

 annulling provisions on limited-liability companies in the Law on 

Business Entities. 

                                                           
28 Commercial Procedure Code, article 20. 
29 Provision Number 4 of 25 February 2016, as amended.  

30 Law Number 2275-VIII of 6 February 2018, which took effect on 17 June 2018. 
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Derivative Actions 

On 1 May 2016, the Law on Amendments to Legislative Acts Concerning 

Protection of Investor Rights
31

 entered in force, introducing a new class of action 

in cases between a company and its functionary for damages caused by the 

functionary’s act or failure to act. 

A shareholder of a legal entity that owns 10 and more per cent of shares of the 

statutory capital of a legal entity may initiate a claim in the interests of the legal 

entity as to damages caused to the legal entity by its functionary.
32

 The list of the 

persons who are considered as functionaries in limited-liability companies, but 

not joint-stock entities, can be found in the Law on Business Entities.
33

 A legal 

entity may be treated as a claimant but, it may not exercise the procedural right 

of a party to a dispute without consent of the shareholder that initiated the case; 

the functionary has no right to represent the legal entity or to appoint its 

representative. 

Delict Relationships 

The rights and liabilities of parties arising from damage incurred are governed by 

the law of the country in which the action or event underlying a compensation 

claim for damage occurred. If parties to a delict claim are domiciled in the same 

country, the law of this country will be applied, irrespective of the place where 

the damage occurred. 

Foreign law is not applicable if the action or the event underlying a claim for 

compensation for damage is not illegal under the laws of Ukraine. The parties in 

a delict claim may agree on the lex fori any time after the damage occurred. If 

damage is suffered due to defective products or goods (works or services), a 

consumer has the choice of applying: 

 The law of his place of residence or main activities; 

 The law of the place of residence or incorporation of the manufacturer or the 

service provider of the defective product or service; or 

 The law of the country in which the consumer purchased the product or service. 

Obligations arising from the acquisition or possession of assets without sufficient 

legal grounds are governed by the law of the country in which the act occurred. 

The parties may agree on the applicability of lex fori at any time. 

Employment Relationships 

Employment relationships are governed by the law of the country in which a 

work is performed, unless otherwise provided by an international treaty. The 

                                                           
31 Law Number 289-VIII of 7 April 2015, as amended. 

32 Commercial Procedure Code, article 54. 

33 Law on Business Entities, article 23. 
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employment of Ukrainian citizens abroad is regulated by Ukrainian law if they 

work in Ukrainian diplomatic entities, or the work is carried out under an 

employment contract concluded with a Ukrainian national or legal person or the 

employment relationship is stipulated by an international treaty. Ukrainian law 

may not apply to foreigners working in Ukraine if they are employees of foreign 

diplomatic entities or international organizations or when an employment 

agreement is concluded with a foreign employer outside Ukraine. 

Family Law and Heritage 

The form and procedure of marriage formalization between a Ukrainian citizen 

and a foreigner as well as between foreigners is governed by Ukrainian law. The 

right to be married is defined under the lex personalis of each person who 

submits an application for marriage. 

A marriage that takes place abroad between Ukrainian citizens or between a 

Ukrainian citizen and a foreigner is valid provided the Ukrainian citizen has fulfilled 

all the requirements of the Family Code that both parties are of marriageable age 

(17 years for women and 18 years for men), both parties are entering into the 

marriage out of free will, any previous marriage was effectively dissolved, and 

the parties to the marriage are not direct relatives. Non-fulfillment of any of these 

provisions is a ground to declare the marriage invalid. 

The legal consequences of the marriage are governed by the joint lex personalis 

of the couple and, in case there is no joint lex personalis, by the law of the country 

where the couple had their last domicile, provided at least one spouse still lives 

there, or by a law that has the closest connection with both spouses. Spouses who 

have no joint lex personalis may agree on the law applicable to the consequences 

of their marriage. Parties to a marriage contract (prenuptial) may agree on the 

applicable law. The agreement must be in writing. A marriage contract that is 

concluded should be notarized. The parties may apply either the lex personalis 

of any party, the law of the residence of either party, or the lex rei sitae for 

immovables. 

The definition of paternity and complaints related to paternity are governed by a 

child’s lex personalis at the moment of his birth. The rights and liabilities of 

parents and children are defined by the child’s lex personalis or the law that has 

a close connection with the relevant relationship and is more favorable for the 

child. Adoption is governed by the lex personalis of the child and the adoptive 

parents. If the adoptive parents have no joint lex personalis, the law that governs 

the consequences of the marriage will apply. Heritage is generally governed by 

the law of the country where the deceased had his last domicile, if he failed to 

choose the law of his citizenship in a testament. Inheritance of an immovable is 

governed by the law of the country where it is registered. 

Separate Proceedings 

A separate proceeding is a type of special civil proceeding on confirmation of 

the presence or absence of legal facts relevant to the protection of a person’s 
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rights and interests, or the creation of conditions to preserve his personal non-

property or property rights, or the confirmation of the presence or absence of 

non-disputed rights. In special proceedings, the court considers cases involving: 

 Limitation of civil capacity, acknowledgement of the incapability of a natural 

person, and renewal of civil capacity of a natural person; 

 Granting minors full civil capacity; 

 Pronouncing a natural person missing or dead; 

 Adoption; 

 Establishing facts of legal significance; 

 Restoration of the rights on lost securities to the bearer and restoration of 

rights on promissory notes; 

 Transfer of ownerless immovable property into communal property; 

 Acknowledgement of inheritance from the deceased; 

 Providing compulsory mental health care to a person; 

 Compulsory admission to tuberculous institutions; and 

 Disclosure by a bank of information containing bank secrets regarding legal 

and natural persons. 

Cases pertaining to the right to marry or divorce at the request of a couple that 

has minor children and the renovation of marriage after its dissolution, under a 

regime of legal separation and at the request of the spouses, also are considered by 

way of separate proceedings.
34

 The consideration of cases in separate proceedings 

is done under the general rules provided by the Civil Procedure Code. The cases 

are heard by the court in the presence of the applicant and interested persons. 

These cases may not be referred to an arbitration tribunal and may not be closed 

in connection with execution of a settlement agreement. 

If a dispute on rights arises during the consideration of the case by way of separate 

proceedings, it will be solved in accordance with the claim proceedings; the 

court will not consider the application, but will state that the parties may resolve 

the claim in the general proceedings. Separate proceedings are carried out under 

special rules on jurisdiction. An application for restriction of civil capacity of 

a natural person, including a minor, or acknowledgement of a natural person’s 

incapacity must be submitted to a court at the place of that person’s residence. 

If the person is under treatment at an addiction or psychiatric institution, an 

application for restriction of civil capacity must be submitted at the place 

where the institution is located.
35

 

                                                           
34 Plenary Meeting of the Supreme Court of Ukraine, Regulation Number 11 of 21 December 

2007 on the Practice of the Application of the Current Laws by Courts in Cases 

Concerning the Right to Marriage, Divorce, Marriage Dissolution, and Division of the 

Couple’s Properties. 

35 Civil Procedure Code, article 295. 
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An application of a minor (a person less than 16 years of age) for granting him 

full civil capacity in the absence of the parents’ (or adoptive parents’) or guardian’s 

consent must be submitted to the court of the minor’s residence.
36

 An application 

for proclaiming a natural person as missing or dead must be filed in a court of 

the applicant’s residence, or at the last known place of residence (stay) of the natural 

person whose whereabouts are unknown, or at the place where his property is 

located.
37

 An application for adoption of a child or an adult who has no mother 

or father, or has been deprived of their care, must be submitted to the court at the 

child’s or the adult person’s residence.
38

 The court will consider affirmative 

proceedings in matters involving: 

 Family relations between natural persons; 

 Dependence of a natural person; 

 An injury, if required to obtain a pension or assistance in obtaining compulsory 

state social insurance; 

 Registration of marriage, divorce, and adoption; 

 Civil marriage; 

 Documents of title held by a person whose first, last, middle names, and place 

and time of birth mentioned in the document do not match the corresponding 

details referred to in that person’s birth certificate or passport;  

 The date and time of birth, in the event of failure by a registering body to duly 

register the birth; and 

 The date and time of death, in the event of failure by a registering body to 

duly register the death. 

Other facts that affect the occurrence, change, or termination of personal or 

property rights of a natural person also may be established under the rules of 

separate proceedings. An application for a bank to disclose confidential information 

about natural or legal persons must be submitted to the court at the place where 

the bank that serves the legal or natural person is located.
39

 

Summary Judgments 

A summary judgment is a special form of judicial decree for the recovery of 

money or the vindication of property rights from the debtor upon the application 

of the person that owns the right to such claim.
40

 Summary judgments were 

introduced in 2004 and are only allowed by way of civil procedure. A summary 

judgment may be issued when the following claims are submitted to the court: 

                                                           
36 Civil Procedure Code, article 301. 

37 Civil Procedure Code, article 305. 

38 Civil Procedure Code, article 310. 

39 Civil Procedure Code, article 316. 

40 Civil Procedure Code, articles 160 and 161. 
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 A claim for recovery of accrued but unpaid wages, filed by an employee; 

 A claim concerning recovery of costs for the detention of the defendant, debtor, 

or the defendant or debtor’s child or vehicle; 

 A claim for recovery of indebtedness for utility bills or communication services, 

taking into account the inflation index and interest at three per cent per annum 

accrued on the amount due; 

 A claim for alimony for a child in the amount of 50 per cent of minimum living 

of a child of appropriate age (from UHR 813 up to UHR 1013.50); 

 A claim for full refund of the price paid for defective goods, if a judgment has 

taken effect and confirmed that poor quality goods have been sold to an indefinite 

number of consumers; and 

 A claim for recovery of communal bills if their amount does not exceed 

UHR 192,100. 

The application for a summary judgment may be filed by both a person who has 

a right to the claim as well as bodies and/or persons that are granted a legal right 

to protect the rights and freedoms of other persons. The application is filed with 

the court of primary jurisdiction under the general rules of jurisdiction. 

The application must include the name of the court where the application is 

filed; the name (title) of the applicant and the debtor and their place of residence 

or location; the claim of the applicant and the basis for the claim; the value of 

the property in a case involving vindication of property rights; and the list of 

documents attached to the application. 

A court fee equivalent to 50 per cent of the amount claimed must be paid at the 

time of filing the application. If the application for summary judgment is refused 

or withdrawn, the fee paid will not be returned to the plaintiff. If the plaintiff 

files a statement of claim against the debtor, this amount is counted toward the 

amount of court fees provided for in the statement of claim. 

If the plaintiff’s application is accepted, the court will issue a summary judgment 

with respect to the asserted claim within three days. The issuance of the summary 

judgment is carried out without a court session and summons to the plaintiff and 

the debtor to hear their explanations. The summary judgment must specify: 

 The date of issuance of the judgment; 

 The name of the court and the judge; 

 The names of the plaintiff and debtor and their place of residence or location; 

 Reference to the law under which the claim is subject to satisfaction; 

 The amount of funds that are subject to recovery, as well as the operating 

account of the debtor (if notified by the plaintiff), the property awarded, and 

its value; and 

 The amount of court costs paid by the applicant and recoverable from the debtor. 
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The summary judgment is drawn and signed by the judge in two originals; one 

of these is enclosed with the case file and the other is sealed and issued to the 

plaintiff. A copy of the summary judgment, a copy of the plaintiff’s statement, 

and other documents attached to the statement will be immediately sent to the 

debtor by registered mail with delivery verification. The debtor has the right to 

file a complaint against the summary judgment within 15 days starting from the 

date of receipt of the judgment order (the ‘complaint term’). 

If the court does not receive the debtor’s complaint within three days after the 

expiration of the complaint term and if there is confirmation that the debtor has 

received the court order, the summary judgment comes into legal force and the 

court issues it to the plaintiff for enforcement. The debtor’s complaint in response 

to the summary judgment, filed within the prescribed time, is heard by the court, 

ex parte, within two days. In case the debtor has missed the term on a reasonable 

ground, he may submit a plea to renew the term.  If a summary judgment is 

cancelled, the court will explain in its ruling the plaintiff’s right to assert the 

claim in proceedings in compliance with the general rules for filing claims. 

Securing Claims 

A person who has grounds to believe that his rights have been violated or there 

is a real threat of their being violated, as well as grounds to assume that obtaining 

evidence will be subsequently difficult or impossible, has the right to apply to 

the court for securing measures. 

Security measures may be requested before initiation of the action or at any of 

its stages and within the procedure on recognition and enforcement of a foreign 

judgment (award). In case of lodging an application for securing the claim 

before filing a statement of claim, the applicant must file a lawsuit within ten 

days and, in the case of lodging an application for seizure of an offshore vessel, 

30 days from the date of the decision to secure the claim. The application for 

security measures must include the reasons why the claim must be secured; the 

type of security that must be applied, with justification of its necessity; and other 

necessary information for securing the claim. Security measures include: 

 Seizing property or funds that belong to the infringer and which are in his or 

another person’s possession; 

 Prohibiting the defendant or another person from taking certain actions (e.g., 

prohibition for other persons to make payments or transfer property to the 

defendant or fulfil any obligations as to him); 

 Imposing an obligation to perform specific acts; 

 Suspending the sale of seized property, if the claim involves exemption of 

property from seizure; 

 Suspending a penalty on the basis of an executive document being claimed by 

the debtor; 

 Transferring a thing that is the subject of the dispute into the custody of another 

person;  
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 Suspending customs clearance of goods or objects containing objects of 

intellectual property; 

 Arresting a ship engaged in maritime claims; and 

 Taking other measures necessary for the effective protection or restoration of 

the rights and interests. 

The list is not exhaustive, and the court may apply other forms of security. The 

court may use several forms of security simultaneously. The form of security 

should correspond to the relief sought. If the prohibition involves challenging 

the decisions of the general meeting of a company, the court may not prohibit 

holding general meetings, submitting the list of shareholders entitled to vote, or 

participation of a shareholder. Injunctive relief should not be provided if it 

interferes in the internal matters of a company. 

If necessary, the court may apply other types of measures. The court may use 

several means of securing a claim or foreign judgment enforcement process. 

Depending on the circumstances of the case, the court may secure the claim or 

enforcement in full or in part. The type of security measure should correspond to 

the potential plaintiff’s demands. A claim or enforcement may not be secured by 

seizure of wages, pensions, and scholarships, or by seizure of state social insurance 

benefits paid in connection with a temporary disability (including taking care of 

a sick child), pregnancy and childbirth, for child care of a child below the age of 

three years, for benefits paid by mutual funds or charitable organizations, or 

severance payments and unemployment benefits. 

This requirement does not apply to claims or enforcement for the recovery of 

compensation for harm caused by injury, other damage to health, or death of a 

natural person or for criminal damages. Perishable items may not be seized. The 

seizure of work for a temporary administration or liquidation commission of a 

bank, a ban, or the establishment of the obligations to perform some specific actions 

for the benefit of the temporary administrator or liquidator of the bank or National 

Bank of Ukraine during the implementation of the temporary administration or 

liquidation of the bank is not permitted. 

If security measures are introduced at the pre-claim stage and are directed to 

protection of intellectual property rights, the applicant should attach to the 

statement an evidence confirming that it is subject to the relevant intellectual 

property rights and that his rights may be violated in the case of failure to apply 

measures. The statement must also be enclosed with its copies with respect to 

the number of the people asked to take measures to secure the claim. 

Prior to completing the consideration of a case on its merits, a judge has the 

right to issue, sua sponte, a ruling prohibiting the performance by a defendant 

with respect to whom there are sufficient grounds to believe that they are an 

infringer of copyright and/or related rights of certain actions, namely: production, 

reproduction, sale, transfer for property lease, rental, importation into the customs 

territory of Ukraine, transportation, storage, or possession for the purpose of issuing 

into civil circulation of specimens of works, including computer software and 
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databases, as well as recorded performances, phonograms, video grams, and 

broadcast programs that are believed to be counterfeits, as well as means of 

circumvention. 

An application for security measures is heard by the court ex parte within two 

days from the day it is filed. If the application is filed before the statement of 

claim, it is considered with the plaintiff’s participation. The court, when considering 

an application on security measures filed before the statement of claim, may 

require the applicant to submit additional documents and other evidence proving 

the need to secure the claim. 

When allowing security measures, the court may require the applicant to ensure 

his demand by a deposit sufficient to prevent abuse of the order on security 

measures and to provide compensation for damages to the defendant that may be 

caused by the provision of security measures. The court is obliged to apply a 

counter-guarantee if the plaintiff has no place of residence in Ukraine and 

property located in Ukraine is of insufficient value to compensate the defendant 

for possible losses caused by the security measures. 

The amount of the counter-guarantee is determined by the court with consideration 

of the circumstances of the case. It must commensurate with the measures of 

securing the claim and the amount of losses that the defendant may incur in 

connection with the security measures. 

The issue of implementation of counterclaims is decided by the court in the 

ruling on securing the claim or in a separate ruling. If the petition for a counter-

guarantee is filed by the defendant after the court applies measures for securing 

the claim, the issue of counter-guarantee must be decided by the court within 10 

days after the submission of the petition. A copy of the ruling on the counter-

guarantee must be sent to the parties no later than the day after it was determined. If 

the claimant fails to provide the counter-guarantee within specified terms, the 

court must cancel the rulings on the security measures and the counter-guarantee. 

The order on security measures will be implemented immediately in the manner 

prescribed for execution of judgments. If the applicant’s demands are to be 

secured by a deposit, the order on security measures will be referred for execution 

immediately after paying the deposit in full. An appeal against the ruling will 

not stop its implementation or prevent further proceedings. An appeal against a 

ruling on cancellation of an order on security measures or replacing one security 

measure with another will stop the execution of the ruling. 

The court may allow the replacement of one type of security measure by another 

upon the request of one of the parties and after hearing the other party. An 

application for changing the security measure will be heard ex parte by the court 

on the day of its submission. Except when the court permits the deposit of the 

claimed amount to the court bank account as a substitute security measure, the 

plaintiff’s consent is required when the defendant requests the replacement of one 

type of security measure with another. 
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An order on security measures may be revoked by the court that considers the 

case. The question on revocation of an order on security measures will be decided 

in a court session after notifying the persons involved in the case. Failure of the 

parties to appear in court will not preclude consideration of the issue. If the claim 

is denied, the proceedings closed, or the statement of claim is not considered, the 

measures securing the claim will be valid up to the time a court judgment takes 

effect. However, the court, concurrently with issuing the judgment or subsequently, 

may enact a ruling on cancellation of the order on security measures. 

An order on security measures allowed by the court before filing the statement 

of claim also will be cancelled by the court if the applicant fails to file the 

relevant statement of claim, if the court returns the claim, or if the court refuses 

to commence proceedings. In case of cancellation of the order on security 

measures, entry into legal force of the ruling on denial to satisfy the security claim, 

or entry into legal force of the ruling on closing the proceedings or abandonment 

of the statement of claim without consideration, the person against whom the 

measures have been taken is entitled to recover damages caused by the security 

measure. Recovery may be made from the deposit (if any) paid by the plaintiff. 

If the defendant does not claim damages, the amount deposited by the plaintiff is 

released to him within two months. 

Commencing Action 

Statement of Claim and Amalgamation of Claims 

A claim is filed by submitting a written statement of claim to the court of primary 

jurisdiction, where it is registered, executed, and referred to a judge, in order of 

priority. The plaintiff is entitled to join several interconnected requirements in 

one statement. 

The statement of claim must include the name of the court where the statement 

is filed; the names of the plaintiff and the defendant, their place of residence or 

location (or, when the statement is filed by a representative, his name and address), 

including the postal codes and information on means of communicating with 

them; the content and amount of the claim; a review of the circumstances on which 

the plaintiff bases his demands; and the list of evidence enclosed with the statement. 

The statement must be signed by the plaintiff or his representative, and the date 

of its submission must be mentioned. The documents verifying that the court fee 

and costs for technical support have been paid must be attached to the statement 

of claim. If the statement of claim is filed by the representative of the plaintiff, 

the power of attorney confirming his authority should be attached to the statement 

of claim. 

A statement of claim submitted after obtaining an order for preventive or 

security measures must contain information on the preventive/security measures. 

The plaintiff must send the statement of claim along with copies of the statement 
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and copies of all the attached documents to all the defendants and third parties 

involved in the case. 

The rule on filing copies of the documents is not applicable to claims arising 

from labor relationships; claims for compensation for harm caused by crime or 

claims for injury, other damage to health, or death of natural persons; or claims 

arising from illegal decisions, actions, or inaction of the agencies of investigation 

or arising from prejudicial investigation by a prosecutor’s office or court. If a 

dispute is between legal persons, the plaintiff must send the copies of the statement 

of claim and all the documents enclosed to the defendants and third parties by 

post. The postal confirmation must be attached to the statement of claim. 

The statement of claim may combine several reliefs sought that are based on the 

same grounds or evidence. On commencement of proceedings and during 

preparatory proceedings, or during the court hearing, the judge is entitled to 

enact a ruling on joinder of several homogeneous claims of the same plaintiff 

against the same defendant or against different defendants, or claims of different 

plaintiffs against the same defendant, into one case. 

Third-Party Claims 

Third parties who claim independent demands related to the subject of the dispute 

may join a case before commencement of judicial arguments by bringing an 

action against one or both parties. Such third persons have all the procedural 

rights and obligations of a plaintiff. Having joined the case, the third party 

claiming independent demands related to the subject of the dispute may request 

the court to commence hearing the case from the very beginning. 

A third party who does not claim independent demands related to the subject of 

the dispute may join the case as a plaintiff or defendant before the court issues a 

judgment, if the judgment could affect his rights or obligations relative to either 

of the parties. Third parties also may intervene upon the request of the parties and 

other persons involved in the case or upon the initiative of the court. They will 

have the same procedural rights and duties as the parties to the dispute. Their 

joining the case does not require the case to be reviewed from the beginning. 

A party who may be granted the right under a court decision to involve a third 

party, or when the request is made by the third party himself, is obliged to notify 

the court about the third party. The application on the involvement of the third 

party should contain the name (title) of the third person, his place of residence 

(domicile) or location, and the grounds on which he is to be involved in the case. 

The court will notify the third party about the case and will send a copy of the 

application on the involvement of the third party to the persons involved in the 

case. If the third party does not send a notice of consent to participate in the 

case, the case will be reviewed without his participation. A third party that does 

not claim independent demands relative to the subject of the dispute may file an 

application on his participation in the case. If the persons involved in the case 
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are against involving, or oppose the admittance of, the third party to participate 

in the case, the issue will be decided by the court. 

Statement of Defense 

On receiving the court ruling on opening proceedings, the defendant is entitled 

(but not obliged) to file a written objection to the claim. The defendant may 

object to the claim by referring to the illegality of the plaintiff’s claims by citing 

lack of grounds, refuting the plaintiff’s right to appeal to the court, or stating the 

existence of obstacles to opening the proceedings. 

Counterclaim 

The defendant is entitled to present a counterclaim within terms provided for his 

submission of the statement of defense. Both civil and commercial courts 

procedures provide that a counterclaim may be submitted only before the hearing 

on the merits.
41

 A counterclaim will be considered with the initial claim if both 

claims are interrelated and hearing them together is appropriate, particularly 

when the claim and counterclaim arise from the same relationships or when 

satisfaction of the counterclaim may wholly or partially exclude the satisfaction 

of the original claim. The demands stated in the counterclaim are combined by 

the court into one case, along with the initial claim. The form and content of the 

counterclaim should correspond to the general rules on making a claim. 

Settlement with Participation of Judge 

Settlement of a dispute with the participation of a judge is carried out with the 

consent of the parties before the beginning of the consideration of the case on 

the merits. The settlement of a dispute with the participation of the judge will 

not be allowed if a third person, claiming independent claims regarding the 

subject matter of the dispute, entered the case. 

In conducting a dispute resolution procedure with the participation of a judge, 

the court must issue a ruling that simultaneously suspends the proceedings on 

the merits. In the event of the parties failing to reach a peaceful settlement of the 

dispute, a re-settlement of the dispute with the participation of a judge must not 

be allowed. The settlement of a dispute with the participation of the judge is 

carried out in the form of joint and (or) closed meetings. The parties must have 

the right to participate in such meetings in a videoconference mode. Joint meetings 

are held with the participation of all parties, their representatives, and the judge. 

Closed meetings are held at the initiative of the judge with each party separately. 

At the beginning of the first joint settlement meeting, the judge must explain to 

the parties the purpose, the procedure for settling the dispute with the participation 

of the judge, and the rights and obligations of the parties. During the general 

meetings, the judge must find out the grounds and subject of the claim, the grounds 

                                                           
41 Civil Procedure Code, article 193; Commercial Procedure Code, article 180. 
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for objection, explain to the parties the subject of evidence in the category of the 

dispute under consideration, invite the parties to submit proposals on ways of 

peaceful settlement of the dispute, and other actions aimed at a peaceful settlement 

of the dispute. The judge may offer the parties a possible way of peaceful settlement 

of the dispute. 

During closed meetings, the judge has the right to draw the parties’ attention to 

court practice in similar disputes, to suggest to the party and/or its representative 

the possible ways of peaceful settlement of the dispute. During the settlement of 

a dispute, the judge has no right to provide legal advice and recommendations to 

the parties or an assessment of the evidence in the case. 

Information received by any of the parties, as well as the judge during the 

settlement of the dispute, is confidential. Settlement of the dispute with the 

participation of the judge must be conducted within a reasonable time, but no 

more than 30 days from the date of the decision to hold it. The term of the settlement 

of the dispute with the participation of the judge must not be extended. The parties 

may conclude a settlement agreement out of court proceedings and inform the 

court by submitting a joint statement. 

Before the enactment of a ruling in connection with the parties entering into a 

settlement agreement, the court will explain the consequences of the decision to 

the parties. If either party is represented, the court will verify whether the party’s 

representative who has expressed the intention to enter into a settlement agreement 

has the authority to do so. If the parties conclude a settlement agreement, the court 

will close the proceedings. When closing the proceedings, the court may, upon the 

request of the parties, issue a ruling acknowledging the settlement agreement. 

If the settlement agreement is contrary to the law or violates the rights, freedoms, 

or interests of other persons, the court will refuse to approve the settlement 

agreement and continue the trial. The court will not approve the settlement 

agreement when the actions of a legal representative appearing on behalf of 

either party are contrary to the interests of that party. A settlement agreement may 

be entered into by the parties at any stage of the litigation, including in proceedings 

at the court of appeal or cassation and during the execution of the judgment. 

Approval of the settlement agreement is a basis for the court to refuse consideration 

of another statement of claim between the same parties if it involves the same 

subject on the same grounds. 

Abandonment or Acknowledgement of Claim 

By making an oral statement during any stage of the court proceedings, the 

plaintiff may abandon the claim (or the defendant may dismiss the counterclaim) 

or the defendant may acknowledge the claim. If the plaintiff’s abandonment of 

the claim or the defendant’s acknowledgement of the claim is submitted in the 

written statements addressed to the court, these statements are enclosed with the 

case file. 
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Before the enactment of a ruling in connection with abandonment or 

acknowledgement of the claim, the court will explain the consequences of the 

respective procedural actions to the parties. If either party is represented, the 

court will verify whether the party’s representative who has expressed the intention 

to commit these acts has the authority to do so. If the claim is abandoned by the 

plaintiff, the court will issue a ruling on closure of the proceedings.  

Subsequently, no application may be made to the court regarding the dispute 

between the same parties on the same subject and on the same grounds. In case 

of acknowledgement of the claim by the defendant, the court will approve a 

judgment on satisfaction of the claim if there are legitimate reasons for doing so. 

If the acknowledgement of the claim is contrary to the law or violates the rights, 

freedoms, or interests of other persons, the court will issue a ruling refusing to 

accept the acknowledgement of the claim by the defendant and will continue the 

judicial proceedings. The court will not accept the abandonment of the claim by 

the plaintiff or the acknowledgement of the claim by the defendant made by the 

plaintiff’s or defendant’s representative if his actions are contrary to the interests 

of the person he represents. 

Preparatory Court Session 

A preparatory meeting is held by the court with the notification of the parties of 

the case. The preparatory court session is held to determine the possibility of a 

settlement agreement prior to the court hearing or to ensure proper and prompt 

resolution of the case. In civil courts, a preparatory court session is held by the 

judge with the involvement of the parties and others participating in the case.  

In the preparatory session, the court will clarify the relief sought or the objections to 

the claim, define the persons participating in the case, and determine the facts to 

be established to resolve the dispute as well as which of the facts are acknowledged 

by each party and which facts need to be proved. The court also will clarify the 

evidence by which each party will justify his arguments or objections to the 

statements that are not acknowledged and will set the terms of the submission of 

evidence. 

The parties must submit their evidence or notify the court about the evidence to be 

submitted within the period fixed by the court. Evidence submitted in violation of 

the timetable established by the court will not be accepted, unless the party can 

provide valid reasons for the delay. 

Upon the request of the persons involved in the case, the court will decide 

vindicatory evidence and the summoning of witnesses for examination, inclusion of 

other parties (such as an expert, interpreter, or attorney), or issue a court order 

for the collection of evidence. If it is necessary to collect evidence outside the 

territorial jurisdiction of the court, the court will instruct the relevant court to 

carry out specific actions. 
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First-Instance Trial 

Setting Case for Trial 

Although the Civil Procedural Code states that the court should begin the 

consideration of the case in essence not later than 60 days from the date of 

opening of the proceedings and, in the case of extension of the preparatory 

proceedings, no later than the next day after the expiration of such term, in practice, 

this term is almost never preserved. The same consideration concerns the terms 

of the examination of the case on its merits. Usually, its takes much more than 

30 days from the date of commencement of consideration of the case on the merits. 

Court hearings take place in a court session, with mandatory notification of the 

persons involved. A person who participates in a case is entitled to file a petition 

for a hearing in his absence. The court will postpone the hearing if one of the 

parties or any of the other persons involved in the case does not appear in the court 

and there is no information that they have been duly summoned. The hearing 

also will be postponed if the parties or any other persons involved in the case, duly 

notified about time and place of the court session, have reported to the court on 

the reasons for their absence, which the court finds reasonable. 

Another ground for postponement of the hearing is if the plaintiff, who was duly 

notified, does not appear at the court session without valid reasons for the first 

time and has not informed the court about his non-appearance, if he has not 

submitted his consent for the case hearing to continue in his absence. The plaintiff’s 

second non-appearance at a court session will result in the statement of claim 

not being considered. 

Finally, the court will postpone the hearing when it finds it necessary to receive 

a personal explanation from a party who has given his consent to the hearing 

continuing in his absence. The summoning of the plaintiff or defendant for personal 

explanations is possible even if their representatives participate in the case. 

Evidence 

The parties must submit their evidence or notify the court about it before or during 

the preparatory court session, if a preparatory hearing is held, or before the 

hearing on the merits. The evidence must be submitted within the period fixed by 

the court for submission of evidence. Evidence submitted after this period will 

not be accepted unless the party proves that the evidence has not been submitted 

in time for valid reasons. 

When it is necessary to collect evidence outside its territorial jurisdiction, the 

court will instruct the relevant court to carry out the specific procedural actions. 

If the persons involved in the case consider that the submission of required evidence 

is impossible or they have difficulty in their submission, they are entitled to file 
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a request to secure the evidence.
42

 The parties to the case are required to inform 

the court about any judgment or pending case that concerns the subject of the 

dispute. The means applied by the court to ensure the evidence include examination 

of witnesses, appointment of judicial experts, and verification and/or the review 

of evidence, including at the place where the evidence is located. In appropriate 

cases, the court may apply other means to secure evidence. 

The request for the securing of evidence must include the list of evidence it is 

necessary to secure; the circumstances that can be confirmed by the evidence; 

the circumstances indicating that the submission of the required evidence may be 

impossible or complicated; and the reasons for the evidence being required or the 

purpose for which this evidence must be secured. The request will be considered 

within five days from its filing, with notification to the parties and others involved 

in the case, although the presence of these persons is not mandatory. 

The court will evaluate the evidence for its intrinsic value, based on a 

comprehensive, full, impartial, and immediate investigation of the existing evidence. 

No evidence has a pre-set value. The court evaluates the affiliation, admissibility, 

and reliability of each piece of evidence separately and the adequacy and mutual 

connection of the evidence in total. The results of the evaluation of evidence are 

reflected in the judgment. 

The circumstances that are generally recognized as known do not need to be 

proved during the proceeding. The factual findings by a commercial court judgment 

in court proceedings between the parties need not be proved again within 

another proceeding in other disputes between the same parties. A judgment in a 

criminal, commercial, or civil case that has taken effect is obligatory for the 

court as to the facts established there. 

To clarify the circumstances that are relevant to the case and that require specialized 

knowledge in matters of science, art, technology, crafts, and the like, the court 

may appoint an expert. The parties are entitled to pose questions that require answers 

from an expert. The number of questions and their scope will be determined by 

the court, which also may reject the questions filed by the parties. The parties are 

entitled to request the court to conduct an examination at the relevant forensic 

institution of an expert, propose a disqualification of the expert, explain or 

clarify matters to an expert, acquaint themselves with the opinion of the expert, 

and request the court to conduct another additional commission or comprehensive 

expert examination. 

If the expert’s opinion is found incomplete or ambiguous, the court may direct 

an additional examination of the same or another expert (or other experts). If the 

expert’s opinion is found incomplete or contrary to other materials of the case or 

if it raises doubts concerning its accuracy, the court may direct another expert 

examination assigned to another expert (or experts). A commission examination 

is conducted by at least two experts in one sphere of knowledge. If, according to 

                                                           
42 Supreme Court of Ukraine, Regulation Number 5 of 12 June 2009 on Application of 

Civil Procedural Norms at the Preparatory Court Session. 



UKR-28 INTERNATIONAL CIVIL PROCEDURE 

 

(Release 7 - 2018) 

the results of the examination, the views of the experts coincide, they may sign a 

single opinion. An expert who does not agree with the opinion of another expert 

(or experts) must give a separate opinion on all the questions or issues that caused 

disagreements. A comprehensive expert examination will be conducted by at 

least two experts from different disciplines or different specializations within one 

sphere of knowledge. 

The expert’s opinion is announced at a court session. The expert may be asked 

questions to clarify and complete his opinion. The party whose statement caused 

the examination and its representative will first question the expert. If the 

examination is performed upon the request of both parties, the plaintiff and his 

representative will first question the expert. The court is entitled to clarify the 

essence of the expert’s answers to questions by the persons involved in the case, 

as well as to question the expert after his examination by the persons involved in 

the case. The expert’s opinion, in writing and signed by the expert, is enclosed 

in the case file. 

Each witness will be examined separately. The examination of a witness begins 

with the court’s instruction to the witness to relate all the circumstances related to 

the case that he is personally aware of, and then questions are posed, first by the 

person whose statement resulted in the summons to the witness and then by others 

involved in the case. The court is entitled to clarify the essence of the witness’s 

answer and pose questions to the witness after termination of his examination by 

the persons involved in the case. 

A witness may be examined repeatedly at the same or the next court session upon 

his own statement, the statement of the parties and others involved in the case, or 

on the initiative of the court. During the investigation of other evidence, witnesses 

may be questioned by the parties, by other persons involved in the case, and by the 

court. The court may examine witnesses simultaneously to clarify the reasons for 

differences in their testimony. A witness may use records if his testimony relates 

to calculations and other data that are difficult to remember accurately. These 

records are submitted to the court and persons involved in the case and may be 

enclosed in the case file by a court ruling. 

Judicial Debates 

The case hearing concludes with the parties’ closing arguments. These statements 

may refer only to circumstances and the evidence presented at the court sessions. 

The plaintiff will make his statement first. Third parties without independent 

claims may participate in the debate after the person on whose behalf they are 

appearing. A third party that filed separate claims on the subject of the dispute 

may participate after the parties. 

Judgment 

Judicial decisions may be in two forms: a ruling or a judgment. Court rulings 

resolve issues related to the progress of the case in the court of primary jurisdiction; 

petitions and requests of the persons involved in the case; and questions on delay, 
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suspension, or termination of the proceedings and leaving the statement without 

consideration. The judicial proceedings end with a court judgment. 

The court judgment must be lawful (i.e., it must follow all the requirements of 

civil or commercial procedure and must be issued in accordance with the law) 

and justified (i.e., it must be taken on the grounds of fully and comprehensively 

understood circumstances which the parties referred to as the grounds of their 

claims and objections and must be confirmed by the evidence that has been 

investigated in court).
43

 

The first part of the judgment is the introductory section, stating the time and place 

of the judgment, along with the name of the court, the name of the judge, the 

names of the parties involved in the case, and the subject of the claim (which is, 

in fact, the plaintiff’s position). The narrative section of the judgment states the 

generalized position of the defendant, explanations of the persons involved in 

the case, and other evidence investigated by the court. 

The motivational section of the judgment describes the circumstances established 

by the court and relationships identified according to it. It includes the motives 

on which the court considers the presence or absence of established facts that 

justified demands or objections, takes into consideration or rejects the evidence, 

and mentions the regulatory enactments that were applied in the decision. It also 

states whether the rights, freedoms, or interests for the protection of which the 

person addressed the court had been violated, not acknowledged, or disputed 

and, if so, by whom. This part of the judgment contains reference to appropriate 

norms of the law based on which the dispute has been settled. 

The resolution section of the judgment lists the opinion of the court on satisfaction 

or denial of the relief sought, costs allocation, date and manner of entry into force 

of the court judgment, and its appeal. On issuing a decision in favor of several 

plaintiffs or against several defendants, the court will indicate the part of the 

judgment relating to each of them or indicate that the obligation or right of 

recovery is a joint one. 

The court’s judgment (or only its introductory and final sections, if the plaintiff 

and the defendant have so agreed) will be announced immediately and publicly 

after the end of the judicial proceeding. If the announcement includes only the 

introductory and resolution sections, the court will announce the time when the 

persons involved in the case may read and receive the full court judgment, 

although that term may not exceed five days. 

The court judgment takes effect after expiration of the term provided for submission 

of an appeal, if the appeal has not been filed. Civil court judgments may be appealed 

within 30 days after the issuance of the judgment if a statement on intent to 

appeal is submitted in 10 days, calculated from the day on which the judgment 

                                                           
43 Regulation of the Plenary Meeting of the Supreme Court of Ukraine on Court Judgments 

in Civil Cases, Number 14 of 18 December 2009. 
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was announced. Commercial court judgments take effect if an appeal is not 

submitted within 10 days, calculated from the date a written judgment is issued. 

Absente Reo Judgment 

In case of non-appearance of a defendant who has been duly notified but failed 

to inform the civil court about the reasons for his absence or when these reasons 

have been considered unjustified, the court may approve an absente reo judgment 

based on the evidence in the case.
44

 An absente reo judgment as to several 

defendants may be issued in case of failure to appear by all the defendants. The 

absente reo judgment comes into force according to the general procedure 

established by the Civil Procedure Code. 

The defendant who failed to appear in court is served with the judgment by 

registered mail, with notification, no later than two days after its announcement. 

Upon the written request of the defendant, the absente reo judgment may be 

reviewed by the court that approved it, if the request is submitted within 30 days 

after receipt of the absente reo judgment. 

Based on the request and within 15 days from the time it is received, the absente 

reo judgment will be reviewed in a court session with the participation of the 

parties to the case. The absente reo judgment will be revoked if the court establishes 

that the defendant failed to appear in court due to valid reasons and the evidence 

he refers to is essential for the proper resolution of the case. In commercial courts, 

similar judgments may be issued in bankruptcy proceedings if the defendant (the 

debtor) is absent from his domicile or has failed to submit corresponding reports 

to a tax inspector within a financial year. 

Costs 

The court costs consist of court fees and costs related to the proceedings. The 

amount of court fees, the procedure for their payment, and exemption from 

payment is established by law.
45

 Expenditures related to the proceedings include 

costs for professional legal assistance; expenses associated with the involvement 

of witnesses, experts, interpreters, and the performance of judicial examination; 

and expenses associated with the review of evidence at the place of its location 

and carrying out other actions necessary to the proceedings. 

Together with the first statement on the merits of the dispute, each party submits 

to the court a preliminary (indicative) calculation of the amount of court costs that it 

incurred and which it is expected to incur in connection with the consideration 

of the case. If the party does not submit the preliminary calculation of the court 

                                                           
44 “General review of the court practice on issuance and review of absente reo judgments 

in civil cases”, issued by the Supreme Court of Ukraine on 1 May 2007; “General 

review of the court practice on issuance and cancellation of absente reo judgments by 

the courts of the City of Kyiv in civil cases in 2006”, issued by the Kyiv Court of Appeal 

on 1 January 2007; Civil Procedure Code, article 280. 

45 Law on Court Duty, Number 3674-VI of 8 July 2011, as amended. 
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costs, the court may refuse to reimburse them, except for the amount of court fee 

paid by it. The preliminary calculation of the amount of court costs does not 

limit the party to prove another actual amount of court costs, which are subject 

to division between the parties on the outcome of the proceedings. 

The court may pre-determine the amount of court costs (except for the cost of 

professional legal assistance) related to the consideration of a case or a certain 

procedural act. Such a court's pre-determined amount does not limit the court to 

the final determination of the amount of court costs that are subject to division 

between the parties on the outcome of the proceedings. The court may require 

the parties to deposit a pre-determined amount of court costs. The court may oblige 

the participant of the case who has filed a petition for a witness, appointment of 

an expert, the involvement of a specialist, translator, assurance, claim, or review 

of evidence at their location, to pay in advance the costs associated with the 

relevant procedural act. 

If several parties have filed a motion, the necessary amount of money in advance 

must be paid in equal installments by the respective participants of the case and, 

in cases where the relevant procedural act is carried out on the initiative of the 

court, by the parties in equal shares. If advanced amounts are not paid in due 

time, the court has the right to reject the execution of requested procedural acts. 

As a measure for securing court costs, the court, having regard to the particular 

circumstances of the case, has the right, upon the petition of the defendant, to 

oblige the plaintiff to deposit a sum of money in order to ensure that the defendant 

may receive compensation for his future expenses for professional legal assistance 

and other costs incurred in connection with the consideration of the case. Such 

securing of court costs is applied if the claim has signs of knowingly groundless or 

other signs of abuse of the right to sue; or the plaintiff has no place of residence 

(stay) in Ukraine or property located in the territory of Ukraine estimated in the 

amount sufficient to cover the court costs of the defendant in case of refusal of 

the claim. 

Securing of court costs also can be applied if evidence is provided that the 

property of the plaintiff or his actions in relation to the alienation of property or 

other actions may complicate or make it impossible to enforce a court decision 

to reimburse the defendant's legal costs in the event of a refusal to sue. The 

documented costs and expenses incurred by the winning party will be reimbursed 

by the losing party. If the claim is satisfied in part, court costs are awarded to the 

plaintiff in proportion to the amount satisfied and are awarded to the defendant 

in proportion to the part of the claim that was denied. If the claim of the plaintiff 

exempted from payment of court costs is not satisfied, if the proceedings are 

terminated, the court costs incurred by the defendant will be reimbursed by the 

state. The expenses for legal assistance are not reimbursed.
46

 

                                                           
46 Cabinet of Ministers Regulation Number 590 of 27 April 2006, as amended. 
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Review of Judgments 

Appeal 

Appeals in civil and commercial cases are made to the corresponding appellate 

court on civil or commercial matters within the territorial jurisdiction of the local 

court that issued the judgment. The parties and other persons involved in the case, 

as well as those who did not participate in the case but for whom the court has 

resolved matters related to their rights and responsibilities, have the right to appeal 

the judgment of the first-instance court in whole or in part. 

The statement on appeal must be filed within 30 days after the announcement of 

the civil court judgment.
47

 Any amendment or additions to the appeal must be 

submitted within the same term.
48

 A commercial court judgment must be appealed 

within 20 days after a written judgment was issued.
49

 A statement on appeal or 

an appeal filed after the deadlines established by the corresponding procedural 

codes will not be considered if the court of appeal, upon the request of the appellant, 

does not find reasons to renew the term for appeal. An appeal statement must be 

submitted to the appeal court and must contain the name of the court where the 

statement is filed, the names (titles) of the parties to the case and their places of 

residence or location, and the date of submission of the appeal. 

In addition, the appeal statement must contain the illegality and/or inconsistency 

of the judgment, such as incomplete substantiation and/or wrong substantiation 

of the facts relevant to the case because of unfounded refusal to accept evidence, 

improper investigation or evaluation, denial to allow submission of valid evidence, 

and/or incorrect conclusions according to those defined by established judicial 

procedures and legal rules. Also to be included in the appeal statement are any 

new circumstances that need to be substantiated, evidence that should be 

investigated or evaluated, valid justification for failure to submit evidence to the 

court of primary jurisdiction, and objections to the evidence used by the court of 

first instance. 

Other parties involved in the case are entitled to join the appeal filed by the 

person on whose behalf they appeared. Natural persons who did not participate 

in the case also are entitled to join the appeal if the court decided the matter of 

their rights and responsibilities. The statement on joining the appeal may be 

filed before the hearing on the merits in the appellate court. Court fees need to 

be paid for submission of the statement on joining the appeal. Other parties to 

the case may submit their replies to the appeal. 

                                                           
47 Civil Procedure Code, article 354. 

48 Regulation of the Plenary Meeting of the Supreme Court of Ukraine, Number 12 of 

24 October 2008, on Court Practice of Civil Cases Consideration under Appeal Procedure. 

49 Written judgments have sometimes been issued a couple of weeks after their 

announcement in court. The Law on Court System Structure and Judges’ Status obliges 

judges to issue a written judgment within five days of the announcement. 
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During the appellate procedure, the court will examine the legality and validity of 

the court judgment of the first instance within the grounds of the appeal and in view 

of the relief sought at the court of first instance. The court of appeal will examine 

the evidence regarding the first-instance court’s alleged violation of established 

procedure or the wrongful refusal to accept evidence, and the new evidence that 

has not been submitted to the court of the first instance due to valid reasons. 

The court of appeal is not limited in hearing appeal arguments when incorrect 

application of substantive law or procedural violations are discovered in the 

course of the appeal hearing. The case is heard by the court of appeal under the 

rules established in the court of first instance. In the court of appeal, the plaintiff 

has the right to abandon the claim and the parties may conclude an amicable 

agreement, regardless of the filed appeal. The judge-rapporteur will report on the 

content of the judgment, appeal arguments, the scope of the review, the 

establishment of the circumstances, and the examination of evidence. After the 

report, the appellant is given an opportunity to explain his case. If appeals were 

filed by both parties, the plaintiff in the first instance will speak first. 

After investigating the circumstances and verifying the evidence, the appellate 

court will give the parties the opportunity to argue the case in the same order in 

which they gave their explanations. The court may declare the time allocated for 

legal arguments at the beginning of the trial. Each person is granted equal time to 

speak. After the debate, the court will adjourn to the judge’s consultation room. 

The hearing may be suspended or postponed when necessary. Based on the result 

of the appeal hearing, the court of appeal may dismiss the appeal and leave the 

judgment unchanged; revoke the judgment of the court of first instance and issue 

a new judgment on the merits of the case; amend the judgment; cancel the 

judgment and close the case or dismiss the appeal without consideration; or decide 

on full or partial cancellation of the judgment and return the case to the court of 

first instance for a new trial. 

The court of appeals may dismiss the appeal and leave the judgment unchanged 

if it concludes that the first-instance court decided in compliance with the rules 

of substantive and procedural law. An essentially reasonable and fair judgment 

may not be revoked on merely formalistic grounds. The court of appeals may 

cancel the judgment of the first-instance court and issue a new judgment on the 

merits of the case on one of four grounds: incomplete investigation of the 

circumstances relevant to the case; unascertained circumstances relevant to the case 

that the first-instance court considered established; non-compliance of court 

judgment with the circumstances of the case; or violation or incorrect application of 

the rules of substantive or procedural law. 

Substantive rights are deemed violated or incorrectly applied if the law applied 

does not regulate the legal relations or is not applicable in the case. Violations of 

procedural law may be treated as a valid ground to cancel or amend the judgment 

if the violation resulted in the wrong settlement of the case. 
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The court of appeals may decide on full or partial cancellation of the judgment and 

revert the case to the court of first instance for a new trial if the judge or court 

staff at first instance was not competent to try the case or if the judgment was 

issued or signed by a judge other than the one who heard the case; if any of the 

persons involved in the case were not properly notified of the time and place of 

trial and the proceeding took place in their absence; if the court decided on matters 

involving the rights and obligations of persons who were not involved in the case; 

if the court has not considered all the claims of the plaintiff and this shortcoming 

cannot be corrected with an additional judgment of the first-instance court; or if 

the case was heard in violation of the rules on exclusive jurisdiction. 

The conclusions and reasons of the appellate court for repealing the judgment 

are binding on the court of first instance in the new trial. The decision of the court 

of appeal will take effect after its announcement in the courtroom. An appeal 

against the judgement of the court of first instance must be considered within 60 

days from the date of the resolution on the opening of the appeal proceedings and, 

an appeal against the ruling of the court of first instance, within thirty days from 

the date of the decision to open the appellate proceedings. In exceptional cases, at 

the request of the party, taking into account the peculiarities of the consideration 

of the case, the court of appeal may extend the period of consideration of the 

case, but not more than 15 days, as decided by the relevant ruling. 

Cassation 

The cassation court is the Supreme Court. The parties and the other persons involved 

in the case, as well as those who did not participate in the case but for whom the 

court has resolved matters related to their rights, freedoms, or obligations, have 

the right to a cassation appeal in respect of decisions of the first-instance court 

after appeal and rulings of the court of appeal approved in appellate proceedings. 

The grounds for a cassation appeal are the improper use of substantive law or 

procedural violations by the court. A cassation appeal may be filed within 20 days 

(for commercial cases) and 30 days (for civil cases) from the date of entry into 

legal force of the judgment of the court of appeal. If the stated time limit has been 

missed for valid reasons, the judge of the cassation court may renew this period 

at the request of the appellant. A cassation appeal filed after the expiration of the 

term, and when a renewal term is denied, will be returned to the appellant. 

Persons involved in the case are entitled to join the cassation appeal filed by the 

appellant. The cassation appeal may be joined by persons who did not participate 

in the case if the court decided on matters involving their rights and responsibilities. 

Application on joinder to the cassation appeal may be filed before consideration 

of the cassation appeal. A court fee is required to be paid for an application on 

joinder to the cassation appeal. The appellant has the right to make additions or 

amendments to the appeal for the duration of the cassation appeal. 

The appellant is entitled to withdraw the appeal before the hearing in the court 

of cassation or abandon it before the end of the cassation proceedings. If cassation 

proceedings are terminated due to abandonment of the cassation appeal, the matter 



UKRAINE UKR-35 

 

(Release 7 - 2018) 

may not be re-appealed. The cassation appeal is submitted directly to the Supreme 

Court. The cassation court is limited to checking the correctness of the application 

of the substantive or procedural law by the court of first instance or the court of 

appeal and may not determine and/or treat as proved the circumstances that have 

not been established or rejected in the judgment, nor may it decide on the credibility 

or unreliability of any evidence or on the superiority of one piece of evidence over 

others. 

The cassation court examines the legality of judgment only within the relief sought. 

The court is not limited to arguments of the cassation appeal. Discovery of incorrect 

application of substantive law or procedural violations are mandatory grounds for 

cancellation of the judgment. The cassation court has the right to dismiss the 

cassation appeal and leave the judgment unchanged when it was issued in 

compliance with material and procedural norms. An essentially correct and fair 

judgment may not be cancelled on formal grounds alone. 

The cassation court is entitled to cancel the judgment in full or in part and return 

the case for new consideration to the court of first instance or to the court of 

appeal, or to abolish the court of appeal judgment and keep the first-instance court 

judgment in force. The cassation court also has the right to cancel the judgment 

and close the case, or leave the statement of claim without consideration; or to 

adopt a new judgment, or amend the existing one without returning the case for a 

new trial. A judgment of the cassation court becomes valid after its announcement. 

From the time of the announcement of the judgment, a revoked judgment of the 

first-instance court or of the court of appeal loses its legal force. 

Review of Judgment 

A judgment that has taken effect may be cancelled by the court that made it due 

to new circumstances that have arisen in connection with the case. There are 

three valid grounds for review of a judgment. First, a case may be reviewed 

when facts essential to the circumstances of the case were not known and could 

not be known to the person filing for review. 

The second ground for review of a judgment is if a judgment in a criminal case 

that has taken effect in which deliberately false testimony, a knowingly incorrect 

expert opinion, and deliberately wrong translations or false documents or physical 

evidence resulted in the adoption of an illegal or unreasonable decision.
50

 A 

judgment also may be reviewed on the ground of cancellation of a court judgment 

that was a basis for the judgment or rulings that are subject to review. 

An application for review of the judgment in connection with new circumstances 

may be submitted by the parties and others involved in the case within 30 days 

from the date when these new circumstances became known to the applicant. 

When facts essential to the case have been newly discovered (the first ground), the 

                                                           
50 Facts proven in any court judgment may not be proved again in any other court hearing. 
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term for submission is calculated from the date of the substantiation of the 

circumstances that are essential for the case. 

In the case of deliberate falsehood in criminal cases (the second ground), the term 

for submission is calculated from the day when the verdict in the criminal case 

came into legal force. In the case of cancellation of a judgment (the third ground), 

the term for submission is calculated from the date of entry into legal force of 

the judgment that canceled another court judgment which was the basis for the 

judgment or ruling which is subject to review. 

Reassessment of the evidence assessed by the court in the process of consideration 

of the case or availability of evidence which was not assessed by the court in 

relation to the circumstances established by the court are not grounds to review 

the court judgement for newly discovered circumstances. The grounds for reviewing 

judgments in connection with exceptional circumstances are: 

 The Constitutional Court of Ukraine establishes the unconstitutionality 

(constitutionality) of the law, other legal act, or their separate provision applied 

(not applied) by the court while deciding the case, if the court decision has not 

yet been executed; 

 The establishment by an international judicial body whose jurisdiction is 

recognized by Ukraine, that Ukraine has violated its international obligations 

in resolving the case by a court; and 

 The establishment of a court verdict that has become legally valid, with the 

guilt of a judge in committing a crime, which resulted in the adoption of a 

court judgment. 

When reviewing a court decision for newly discovered or exceptional circumstances, 

the court may not go beyond the requirements that were the subject of 

consideration at the time of the approval of the court decision being reviewed to 

consider other requirements or other grounds of the claim.  

Conclusiveness of Judgment 

Both procedural codes have provisions on res judicata of a final judgment. 

According to this principle, an action cannot be brought again on an event which 

was the subject of a previous legal cause of action that has already been finally 

decided between the parties on the same grounds, nor can there be any re-

litigation of issues of fact or law that have already been necessarily determined 

as part of an earlier case. 

Enforcement of Judgments and Awards 

Local Judgments and Awards 

The compulsory enforcement of a judgment or arbitral award depends on the place 

of the judgment or the place where the award was issued. When a judgment 

(issued by a Ukrainian civil court or a Ukrainian commercial court) or an award 
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(issued by the International Commercial Arbitration Court at the Ukrainian Chamber 

of Commerce and Industry) is rendered in Ukraine, it is considered ‘local’ and 

enforced under the Civil Procedure Code or the Commercial Procedure Code and 

the Law on Enforcement Procedure.
51

 

The enforcement of a local judgment or award is carried out under section IX of 

the Civil Procedure Code. Enforcement of judgments and awards in Ukraine is 

carried out by bailiffs. Though the bailiffs carry out their duties under the system 

of civil courts of Ukraine, they also enforce the judgments of the commercial 

courts of Ukraine. Enforcement is carried out under an executive document, 

which is a writ of execution for civil court judgments and an executive order for 

commercial court judgments. The executive document is drawn in original under 

the judgment that is enforceable. 

The enforcement of a local judgment is possible within three years from the time 

it takes effect. Enforcement may be carried out to recover a debtor’s properties 

through arrest and sale of the properties or to recover the debtor’s properties, 

including money, that is possessed and/or used by the third parties; to withdraw 

certain goods or subjects mentioned in the judgment from the debtor and to 

transfer these to the recoverer; and to execute other enforcement measures that 

are stipulated in the judgment. 

Foreign Judgments and Awards 

The judgment of a foreign court
52

 may be recognized and compulsorily enforced 

in Ukraine if it is stipulated by an international treaty ratified by the Verkhovna 

Rada or under the reciprocity principle that is treated as existed. Ukraine has 

entered into bilateral treaties on assistance in civil, commercial, and family matters, 

which provide for recognition and enforcement of judgments issued abroad, with 

several countries: China (in force since 19 January 1994), Estonia (in force from 

22 November 1995), Moldavia (in force since 24 February 1995), Mongolia (in 

force since 1 December 1996), Latvia (in force from 22 November 1995), Lithuania 

(in force since 17 January 1994), and Poland (in force since 4 April 1994).  

Although Ukraine has yet to conclude bilateral treaties with other countries, bilateral 

treaties on assistance concluded by the Soviet Union with Albania, Algeria, 

Bulgaria, Cuba, Cyprus, the Czech Republic, Finland, Greece, Hungary, Iraq, Italy, 

Romania, Tunis, Vietnam, Yemen, and Yugoslavia are valid for Ukraine.
53

 Ukraine 

is a party to the multilateral Minsk Convention,
54

 which was ratified by Ukraine 

on 10 November 1994. 

According to the concluded treaties, the enforcement of a foreign judgment is 

governed by Ukrainian law. To enforce the judgment, an interested party must 

                                                           
51 Law Number 1404-VIII of 2 June 2016, as amended. 

52 Civil Procedure Code, article 462. 

53 Under the Law on Succession of Ukraine of 12 September 1991. 

54 Convention on legal assistance and legal relationship in civil, family, and criminal 

affairs, which was adopted in Minsk on 22 January 1993. 
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submit a plea for enforcement of the judgment to a corresponding court at the 

place of fulfillment, along with a certified translation; a copy of the judgment, 

confirmed by the court and, in case validity has not arisen out of the judgment, an 

official document on the validity of the judgment, along with a certified translation 

of these documents; and a document which proves that the respondent was duly 

served with summons, along with a certified translation of this document. As stated 

above, an application on security measures may be submitted simultaneously with 

the enforcement plea. 

Recognition and enforcement of a foreign judgment may be refused on eight 

grounds: 

 If a judgment is not taken effect; 

 If a person who submits the plea or the respondent did not represent his case 

because he was not duly served with summons; 

 If a judgment between the same persons and on the same matter has been 

already issued in the territory of Ukraine and has taken effect; 

 If a corresponding body of Ukraine has initiated proceedings between the 

same persons on the same matter earlier; 

 If a matter in which the judgment to be recognized and enforced is one that 

must be exclusively decided by Ukrainian courts; 

 If a term for recognition and enforcement is missed; if the subject matter of 

the dispute is not subject to judicial review under the laws of Ukraine; 

 If the execution of the judgment will threaten the interests of Ukraine; and 

 If, in the past, there was issued an allowance for the recognition and enforcement 

of a foreign court judgment in a dispute between the same parties, on the same 

subject and on the same grounds as the judgment as to which the request is made. 

Foreign awards are enforced under the 1958 New York Convention, to which 

Ukraine is a party. The Law on International Commercial Arbitration and the Civil 

Procedural Code will be applied for the enforcement of a foreign award under 

the provisions of the New York Convention. At the request of the party against 

whom it is invoked, recognition and enforcement of a foreign award may be 

refused only in specific cases. 

Recognition and enforcement of the award may be refused when the party against 

whom it is invoked furnishes to the competent authority, where the recognition 

and enforcement is sought, proof that the parties to the arbitration agreement 

were legally incapable under the law applicable to them, or the arbitration 

agreement is not valid under the law to which the parties have subjected it, or, 

failing any indication of a chosen law, under the law of the country where the 

award was made. 

The recognition and enforcement of the award may be refused when the party 

against whom it is invoked can prove that he was not given proper notice of the 



UKRAINE UKR-39 

 

(Release 7 - 2018) 

appointment of the arbitrator or of the arbitration proceedings or was otherwise 

unable to present his case. 

The recognition and enforcement of the award may be refused when the party 

against whom it is invoked can prove that the award deals with a dispute not 

contemplated by or not falling within the terms of the submission to arbitration, 

or that the award contains decisions on matters beyond the scope of the submission 

to arbitration, provided that, if the decisions on matters submitted to arbitration 

can be separated from those not so submitted, that part of the award which contains 

decisions on matters submitted to arbitration may be recognized and enforced. 

The recognition and enforcement of the award may be refused when the party 

against whom it is invoked can prove that the composition of the arbitral 

authority or the arbitral procedure was not in accordance with the agreement of 

the parties or, in the absence of such an agreement, was not in accordance with 

the law of the country where the arbitration took place. 

The recognition and enforcement of the award may be refused when the party 

against whom it is invoked can prove that the award has not yet become binding 

on the parties or has been set aside or suspended by a competent authority of the 

country in which, or under the law of which, that award was made. Recognition 

and enforcement of an arbitral award also may be refused if a Ukrainian court finds 

that the subject matter of the dispute is not capable of settlement by arbitration 

under the law of Ukraine or when a Ukrainian court rules that the recognition or 

enforcement of the award would be contrary to the public policy of Ukraine. 
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Introduction 

The justice system in the United States is one of the most unique in the world. It 
is historically based on the English common law system, consisting of two separate 
levels of courts, state and federal, that co-exist under the concept of federalism. 
Federalism refers to a sharing of powers between the national government and 
the state governments. The Constitution gives certain powers to the federal 
government and reserves the rest for the states. Former United States Supreme 
Court Justice Hugo Black described federalism in the United States as: 

 ‘. . .a proper respect for state functions, a recognition of the fact that the 
entire country is made up of a Union of separate State governments, and a 
continuance of the belief that the National Government will fare best if the 
States and their institutions are left free to perform their separate functions 
in their separate ways.’1 

While each court system is responsible for hearing certain types of cases, neither 
is completely independent of the other, and the systems often interact. The 
federal government is supreme with regard to those powers expressly or implicitly 
delegated to it by the Constitution, and the states remain supreme in matters 
reserved to them. 

With some exceptions, each state court system and the federal courts consist of 
three levels (or tiers) of courts. A case is typically brought at the lowest level court, 
usually a district court or ‘trial court’. Once the trial court renders a decision, both 
the defendant and the plaintiff have the opportunity to appeal the decision to a 
second higher level, known as an ‘appellate court’ or the ‘Court of Appeals’. If 
either the defendant or plaintiff is still not satisfied with the appellate court’s 
decision, that party can request an appeal from a third level, generally known as 
a ‘Supreme Court’.2 

As set forth previously, there are exceptions within the various state court systems. 
In some state courts, such as New York, California, and the District of Columbia, 
the highest appellate court is called the ‘Court of Appeals’. The nomenclature is 

 
1 Younger v. Harris, 401 U.S. 37, 91 S.Ct. 746, 27 L.Ed.2d 669 (1971). 
2 The appellate process is discussed more thoroughly in ‘Enforcement and Execution of 

Judgments’, below. 
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often unique to the particular state. For example, in Pennsylvania, the trial court is 
known as the ‘Court of Common Pleas’, the intermediate appellate court is called 
the ‘Superior Court’, and the highest state court is called the ‘Supreme Court of 
Pennsylvania’. Pennsylvania also has an appellate-level court of limited jurisdiction 
called the ‘Commonwealth Court’, which also hears a very limited number of 
matters as a trial court. Cases before this court typically involve claims against 
public entities or constitutional challenges to Pennsylvania laws. 

As another example, West Virginia is one of 10 states that has a single appellate 
court. West Virginia has ‘circuit courts’, which are trial courts of general 
jurisdiction, and a Supreme Court. The Supreme Court is the state’s only appellate 
court, and most matters come before the court on a petition for certiorari. Review 
on a writ of certiorari is not a matter of right, but of judicial discretion. A petition 
for a writ of certiorari will be granted only for compelling reasons. 

Within the basic model of the three-tier structure of each state court system and 
the federal courts, there are more than 51 different interpretations. For example, at 
the federal level, the action also begins at the district court. Cases can be appealed 
from there to one of the United States circuit court of appeals, of which there are 
13 throughout the country. Rulings of this court can again be appealed to the 
United States Supreme Court.3 

Each of the 50 states has its own rules and procedures. The federal courts also 
have their own rules, which are occasionally interpreted differently in different 
parts of the country. However, for the most part, all state and federal systems are 
alike and share similar characteristics. 

The United States judicial system is a common law hierarchal system where much 
of the law derives from evolving court decisions. The appellate court’s decisions 
are binding on lower courts within its jurisdiction and act as ‘precedential decisions’ 
that those lower courts must follow and apply.4 The reverse is not true, as a 
lower court’s decisions are not binding on a higher court. Because the United 
States Supreme Court is the highest court in the United States, the Supreme 
Court’s decisions are binding on all courts within the United States. 

Earlier court decisions are generally followed by the deciding court in all later 
cases involving the same issue. The reliance that courts within the United States 
put on previously decided cases when analyzing new cases is known as stare 
decisis. Although the doctrine does not prevent a court from overruling its own 
previously decided cases, stare decisis discourages rapid and radical changes in 

 
3 One of the primary reasons that parties in a case might appeal their case to the 

Supreme Court is because they feel that the law under consideration is unconstitutional. 
The United States Supreme Court alone has the power to strike down federal or state 
laws that it finds to be contrary to the United States Constitution. In that sense, the 
judicial system is the guardian of civil liberties in America. 

4 A court’s decision may be cited outside of its jurisdiction as having ‘persuasive authority’, 
which means that other courts, while not compelled to follow the case, may choose to 
follow it. 
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the law. A comprehensive discussion on civil procedure at the federal and state 
levels is well beyond the scope of this chapter, which instead provides an overview 
of the salient features of civil procedure in the United States. 

Establishing Jurisdiction 

Jurisdiction and Venue 

Before commencing a civil action in the United States, a practitioner must first 
determine where and before which court the action is to be brought. This means 
that the lawyer must determine the courts in which jurisdiction would be proper. 
Jurisdiction essentially means that a court has the legal right to hear a case and 
bind the parties to its decision. Two or more courts may have concurrent jurisdiction 
over the same matter, which means that the case may properly be brought in two 
or more courts. For a court to have jurisdiction, the court must have both subject 
matter jurisdiction over the issue involved in the case and personal jurisdiction 
over the parties to the case. 

In addition to jurisdiction, United States courts also examine the venue in which 
the case is commenced. Venue is concerned with the geographical location of 
the court where a lawsuit is commenced and is distinct from jurisdiction, which 
focuses on the authority of a court to hear a particular case. 

Generally, venue against an individual is proper where the individual resides. 
For a corporation, venue is considered proper in any judicial district in which the 
corporation is subject to the court’s personal jurisdiction with respect to the 
lawsuit, with certain exceptions.5 

For example, while jurisdiction over a matter is appropriate when the court has 
both subject matter jurisdiction over the issue involved in the case and personal 
jurisdiction over the parties, venue generally is appropriate in the jurisdiction 
where the defendant resides or in a district where a substantial part of the events 
giving rise to the claims occurred. In federal cases, one or more district courts 
within the United States may be the appropriate venue and, in state court 
proceedings, the appropriate venue may be one or more judicial districts within 
the state. 

 
5 One exception is with regard to patent infringement cases against a corporation filed 

under 28 U.S.C. § 1400(b). For patent infringement cases, venue is appropriate against 
a corporation only where the corporation resides or where the defendant has committed 
acts of infringement and has a regular and established place of business. The United 
States Supreme Court recently reaffirmed its earlier ruling in Fourco Glass Co. v. 
Transmirra Products Corp., 353 U.S. 222, 226, that for purposes of 28 U.S.C. § 1400(b), 
a corporation resides only in its state of incorporation. TC Heartland LLC v. Kraft 
Foods Group Brands LLC, No. 1-341, 581 U.S. 1514 (2017). Thus, for patent infringement 
cases, a plaintiff may file a lawsuit against a corporation only in the state where the 
corporation is incorporated, or where the corporation has actually committed acts of 
infringement and has a regular and established place of business. 
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Subject Matter Jurisdiction 

As noted in the Introduction, in the United States there are two main court 
systems that could have jurisdiction over a civil case: the federal court system or 
the state court system. According to Article III of the United States Constitution, 
the federal courts are courts of limited subject matter jurisdiction, while the state 
courts are courts of general jurisdiction. 

This means that the state courts have wider subject matter jurisdiction than federal 
courts, because federal jurisdiction is limited to cases in which the Constitution 
has expressly stated that the federal courts have an interest. In some cases, both 
federal and state courts have jurisdiction. This concurrent jurisdiction allows 
parties to choose whether to proceed in a state court or a federal court. 

Federal Courts 

A federal court has subject matter jurisdiction over an issue if that issue falls within 
the court’s federal question jurisdiction, diversity jurisdiction, or supplemental 
jurisdiction. Federal courts have federal question jurisdiction when a case involves 
the litigation of a federal law or violations arising under the Constitution. Federal 
question jurisdiction stems from Article III of the Constitution, which states that 
the ‘judicial power shall extend to all cases, in law and equity, arising under this 
Constitution, the laws of the United States, and treaties made, or which shall be 
made, under their authority’.6 

Federal courts have jurisdiction over cases where the United States is a party. 
Federal courts also have exclusive jurisdiction over cases involving patents, 
copyright, admiralty, the military, immigration laws, and bankruptcy proceedings. 

Cases involving litigation between states, treaties made under the authority of 
the United States, and those involving ambassadors and other high-ranking 
government officials also are exclusively within the jurisdiction of the federal 
courts. By contrast, federal courts do not have jurisdiction over cases historically 
adjudicated by state courts, including the probating of a will and family law 
matters such as child custody and divorce proceedings. 

When federal question jurisdiction does not exist, a federal court can nevertheless 
assume jurisdiction over a case through ‘diversity jurisdiction’. In general, diversity 
jurisdiction requires that the plaintiff (or plaintiffs) and defendant (or defendants) 
are either citizens of different states, citizens of a state and citizens of another 
country, or citizens of a foreign country as plaintiff and citizens of the United States 
as defendants, and that the amount in controversy between the parties exceeds 
US $75,000, exclusive of interest and costs. 

For a federal court to exercise diversity jurisdiction, there must be ‘complete’ 
diversity between the parties, which means that no plaintiff and defendant can 
share the same state citizenship. For example, if a citizen of Pennsylvania filed a 

 
6 Constitution, art III, s 2. 
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lawsuit in federal court suing two defendants — a citizen of Ohio and a citizen 
of Pennsylvania — the federal court would not have diversity jurisdiction. As 
there would be citizens of Pennsylvania on both sides of the lawsuit, complete 
diversity would not exist between the plaintiff and all of the defendants. In 
theory, diversity jurisdiction allows parties to adjudicate a case in a federal court 
to provide a ‘fair’ forum and take away any perceived home-field advantage that 
one party may have in its state of residence. 

Although not a means to establish jurisdiction over a case in a federal court, 
supplemental jurisdiction (sometimes called ‘ancillary jurisdiction’) can be applied 
by a federal court to hear a claim that would normally come under the jurisdiction 
of a state court if that claim is related to a claim already before the federal court. 

In other words, when state claims involve the same common nucleus of facts as 
federal claims, supplemental jurisdiction allows a court to resolve all claims between 
opposing parties in one forum. Unlike other forms of jurisdiction, however, 
supplemental jurisdiction is discretionary — a court can choose whether or not 
to exercise it in a given case. 

Table I illustrates the three basic methods to establish federal jurisdiction over a 
claim. 

Table I: Basic Models to Establish Federal Jurisdiction 

Type of 
Jurisdiction 

Jurisdiction 
Arises From? 

Minimum 
Amount in 

Controversy? 

Plaintiffs and 
Defendants Must 

Be from 
Different States? 

Court’s 
Discretion 
to Deny 

Jurisdiction? 

Federal 
Question 

Constitution or 
Federal Law 

None No No 

Diversity Federal Law $75,000 Yes No 

Supplemental Federal Law No No, if underlying 
case has federal 

question 

Yes 

In many cases, especially those involving diversity jurisdiction, a party will have 
the opportunity to bring a case in either a federal or a state court. If a party brings 
an action in a state court that could also have been commenced in a federal court, 
the defendant can ‘remove’ the case to a federal court. Removal in diversity cases 
can only be accomplished if no defendant is a citizen of the state in which the 
action was commenced. 

When a case is removed to a federal court, it passes to the federal district court 
for the district and division embracing the place where the state court action is 
pending. Notably, only a defendant can remove a case. The right of removal is 
generally decided on the face of the pleadings and the allegations of the plaintiff’s 
complaint. 



US-6 INTERNATIONAL CIVIL PROCEDURE 

(Release 8 – 2019) 

State Courts 

State courts have broad jurisdiction. They can hear any case that is not specifically 
reserved to the federal courts. The only cases state courts are not allowed to hear 
are lawsuits against the United States and those involving certain specific federal 
laws: antitrust, bankruptcy, patent, copyright, and some maritime cases. 

Typically, state courts hear cases involving a myriad of contract and tort claims. 
These types of cases may include claims involving the state constitution and those 
arising under contract law, business torts (such as unfair competition), personal 
injury, corporate restructuring, partnership disputes, trade secrets, restrictive 
covenants, employment agreements, and malpractice by professionals (such as 
doctors, accountants, and lawyers). Such cases also include matters of probate 
and family law, as well as those dealing with real estate. 

Personal Jurisdiction 

After determining if a court has subject matter jurisdiction over a case, the 
practitioner must determine if that court also has personal jurisdiction over all 
parties to the case. Personal jurisdiction, also known as in personam jurisdiction, 
gives a court the authority to make binding decisions on the persons involved in 
a civil case. The personal jurisdiction analysis applied may be more complex, 
depending on whether it involves an individual or a corporation. Generally, no 
state can exercise personal jurisdiction and authority over persons outside its 
territory unless those persons have established ‘minimum contacts’ with the 
state such that the maintenance of the suit does not offend traditional notions of 
fair play and substantial justice. 

Because a court’s exercise of personal jurisdiction would subject a defendant to 
the state’s ‘coercive power’, such exercise of power is ‘subject to review for 
compatibility with the Fourteenth Amendment’s Due Process Clause’. 7  In 
determining whether it is proper for a court to exercise personal jurisdiction over 
a defendant, a court must consider: (1) the interests of the forum state, (2) the 
interest of the plaintiff to proceed in a forum of its choice, and (3) the burden on 
the defendant. The most important consideration, among them all, is the burden 
on the defendant. 

Historically, the fundamental inquiry of personal jurisdiction is whether the 
defendant has purposefully availed itself of the benefits and protections of the 
forum state to such a degree that it should reasonably anticipate being hauled 
into court there. However, the United States Supreme Court clarified in Bristol-
Myers Squibb Co. that a party merely purposefully availing itself of the benefits 
and protections of the forum state, by itself, is insufficient. 

‘Even if the defendant would suffer minimal or no inconvenience from being 
forced to litigate before the tribunals of another state; even if the forum State has 
a strong interest in applying its law to the controversy; even if the forum State is 

 
7 Bristol-Myers Squibb Co. v. Superior Court of California, No. 16-466, 582 U.S. __ (2017). 
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the most convenient location for litigation, the Due Process Clause, acting as an 
instrument of interstate federalism, may sometimes act to divest the State of its 
power to render a valid judgement.’ 

A court must analyze, as discussed below, whether its exercise of general 
personal jurisdiction or specific personal jurisdiction is compatible with the Due 
Process Clause under the Fourteenth Amendment. 

General personal jurisdiction, sometimes also called ‘all-purpose jurisdiction’, 
refers to the court’s authority to hear any and all claims against the defendant.  
Therefore, under the general personal jurisdiction, a court may exercise jurisdiction 
over defendants who have ‘continuous and systematic’ contacts with the forum 
state, even if the injuries at issue in the lawsuit did not arise out of the defendants’ 
activities directed at the state. As a general rule, every state has general personal 
jurisdiction over persons and entities located within its territorial boundaries. 
For example, an individual domiciled in Pennsylvania is subject to the personal 
jurisdiction of both Pennsylvania state and federal courts. However, the bar for 
general personal jurisdiction is high. A court may not exercise general personal 
jurisdiction over an individual or entity unless they were considered as domiciled 
and at home in the state. In other words, general personal jurisdiction is proper 
over an individual only if he or she is domiciled in the state.  Additionally, a 
court may exercise general personal jurisdiction over an entity only when its 
‘affiliations with the State are so ‘continuous and systematic’ as to render the 
entity essentially at home in the forum state’.8 Absent exceptional cases, a court 
may exercise general personal jurisdiction over an entity only if it is formally 
incorporated in the state or its principal place of business is in the state.9 This is 
true for all kinds of cases or corporations, whether multi-national or domestic.10 

 
8 Daimler AG v Bauman, 134 S. Ct. 746, 754 (citing Goodyear Dunlop Tires Operations, 

S.A. v Brown, 564 U.S. __, 131 S. Ct. 2846 (2011); BNSF Railway Co. v. Tyrrell, 
Number 16-405, 581 U.S. __, 137 S. Ct. 1549 (2017). 

9 Daimler AG, 134 S. Ct. 746, 760, Number 19. The court noted that the general 
jurisdiction inquiry “does not solely on the magnitude of the defendant’s instate 
contacts. General jurisdiction instead calls for an appraisal of a corporation’s activities in 
their entirety, nationwide and worldwide”. Daimler AG, 134 S. Ct. at 762, Number 20. 
Simply ownership of property, purchasing or selling products or services, solicitation 
of business, or any prior litigation in the state generally will not be considered 
sufficient to satisfy general personal jurisdiction. 

10 In BNSF Railway Co. v. Tyrrell, Number 16-405, 581 U.S. __, 137 S. Ct. 1549 
(2017), the plaintiff argued that the Daimler jurisprudence is limited only to where 
the defendant is a multinational corporation and, because Daimler did not involve any 
claims under the Federal Employers’ Liability Act, Daimler is inapplicable because 
Daimler did not involve a FELA claim. The United States Supreme Court found that 
congress does not confer personal jurisdiction over the state court under the Federal 
Employer’s Liability Act, and that Daimler’s ruling is not limited to multinational 
corporations under the Alien Tort Act. Thus, absent exceptional circumstances, a court 
may exercise general personal jurisdiction over a corporation only at its place of 
incorporation or principal place of business. 
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Notably, many states often require corporations to file written consents to personal 
jurisdiction before they can conduct business within the state. United States 
Courts of Appeals are split on whether the registration or license to do business 
is sufficient to be considered as consent and thus subject the corporation to general 
personal jurisdiction. Certain courts have held that registration, licenses, or permits 
to do business in certain states subject the corporation to general personal 
jurisdiction in that state.11 However, since Daimler, there has been an increasing 
trend for courts to hold that such licenses to do business are insufficient to establish 
general personal jurisdiction over a corporation.12 This issue seems to have been 

 
11 See e.g., Gorton v. Air & Liquid Systems Corp., 303 F. Supp.3d 278 (M.D. Pa. 19 

March 2018) (finding that Pennsylvania registration statute can establish general 
jurisdiction by consent, although only after 1978, when the statute was amended to 
include state “general” jurisdiction, and only for periods during which particular 
corporations were registered.); Display Works, LLC v. Bartley, Number CV 16-583, 
182 F. Supp. 3d 166, 2016 U.S. Dist. LEXIS 55136, 2016 WL 1644451, at *7 (D.N.J. 
25 April 2016) (compliance with the state’s registration statute is sufficient for 
general personal jurisdiction); Spanier v. Am. Pop Corn Co., No. C15-4071-MWB, 
2016 WL 1465400 (N.D. Iowa 14 April 2016) (registration to do business in a state 
subjects the corporation to general personal jurisdiction in the state); Perrigo Co. v. 
Merial Ltd., 2015 U.S. Dist. LEXIS 45214, *16 (D. Neb. 7 April 2015) (same); Gucci 
Am. v. Bank of China, 768 F.3d 122, 136 n.15 (same); Otsuka Pharm. Co., Ltd. v. 
Mylan Inc., Number 14-4508, 2015 U.S. Dist. LEXIS 35679, 2015 WL 1305764, at 
*10-11 (D.N.J. 23 March 2015); Novartis Pharm. Corp. v. Mylan Inc., 2015 U.S. Dist. 
LEXIS 31812, 2015 WL 1246285 (D. Del. 16 March 2015) (finding that, even after 
Daimler, registering to do business and appointing an in-state agent for service of 
process constitutes consent to general jurisdiction in Delaware); Acorda 
Therapeutics, Inc. v. Mylan Pharm., Inc., 78 F. Supp. 3d 572, 588 (D. Del. 2015) 
(“Daimler does not eliminate consent as a basis for a state to establish general jurisdiction 
over a corporation which has appointed an agent for service of process in that state, as 
is required as part of registering to do business in that state.”), Forest Labs, Inc. v. 
Amneal Pharm, LLC, 2015 U.S. Dist. LEXIS 23215, 2015 WL 880599, at *12 (D. 
Del. 26 February 2015) (same); Sondergard v. Miles, Inc., 985 F.2d 1389, 1396 (8th 
Cir. 1993) (same); Ytuarte v. Gruner & Jahr Printing & Publ’g, 935 F.2d 971, 973 
(8th Cir. 1991) (same); Bane v. Netlink, Inc., 925 F.2d 637, 640 (3d Cir. 1991); Holloway 
v. Wright & Morrissey, Inc., 739 F.2d 695, 697 (1st Cir. 1984); Merriman v. 
Crompton Corp., 282 Kan. 433, 146 P.3d 162, 170-71, 174-77 (Kan. 2006); Aybar v. 
Aybar, No. 706909/2015, 2016 N.Y. Misc. LEXIS 2263, 2016 N.Y. Slip. Op. 
31139[U] (N.Y. Sup. Ct. 25 May 2016); Bailen v. Air & Liquid. Sys. Corp., Number 
190318/12, 2014 N.Y. Misc. LEXIS 3554, 2014 N.Y. Slip Op. 32079[U] (N.Y. Sup. 
Ct. 5 August 2014). 

12 See SPV Osus Ltd. v. UBS AG, 882 F.3d 333 (2d Cir. 2018) (finding no general personal 
jurisdiction by consent based on registration to do business); Gulf Coast Bank & Trust 
Co. v. Designed Conveyor Systems, LLC, 717 F. Appx. 394 (5th Cir. 2017) (same); 
Brown v. Lockheed Martin Corp., 814 F.3d 619, 631-33 (2d Cir. 18 February 2016) 
(“[W]e conclude that by registering to transact business and appointing an agent 
under the Connecticut statutes—which do not speak clearly on this point—[the 
defendant] did not consent to the state courts’ exercise of general jurisdiction over it. 
A more sweeping interpretation would raise constitutional concerns prudently avoided 
absent a clearer statement by the state legislature or the Connecticut Supreme Court.”); 
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Wilson v. Humphreys (Cayman) Ltd., 916 F.2d 1239, 1245 (7th Cir. 1990) (“Registering 
to do business is a necessary precursor to engaging in business activities in the 
forum state. However, it cannot satisfy ... standing alone ... the demands of due 
process. Such an interpretation of the Indiana registration statute would render [33] it 
constitutionally suspect . . . .”); Ratliff v. Cooper Labs. Inc., 444 F.2d 745, 748 (4th 
Cir. 1971) (“The principles of due process require a firmer foundation than mere 
compliance with state domestication statutes.”); Wagner v. Terumo Medical Corp., 2018 
WL 6075951 (S.D. Cal. 12 November 2018) (“California does not require corporations 
to consent to general personal jurisdiction in that state when they designate an agent for 
service of process or register to do business”); Bralich v. Sullivan, 2018 WL 1938297 (D. 
Haw. 23 April 2018) (No consent to general jurisdiction through registration and 
appointment of agent); Horowitz v. AT&T, Inc., 2018 WL 1942525 (D.N.J. 25 April 
2018) (same); Al Haj v. Pfizer Inc., 2018 WL 1784126 (N.D. Ill. 13 April 2018) (same); 
Perry v. JMT Capital Management, LLC, 2018 WL 1635855 (N.D. Ill. 5 April 2018) 
(same); Humphries v. Allstate Insurance Co., 2018 WL 1510441 (D. Ariz. 27 March 
2018) (same); In re Nexus 6P Products Liability Litigation, 2018 WL 827958 (N.D. 
Cal. 12 February 2018) (same); Harter v. Ascension Health, 2018 WL 496911 (D. 
Ariz. 22 January 2018) (same); Fundamental Innovation Systems International LLC v. 
LG Electronics, Inc., 2018 WL 279091 (E.D. Tex. 3 January 2018) (same); 
Travelers Property Casualty Co. v. Hume Lake Christian Camps, Inc., 2018 WL 
280025 (S.D. Cal. 3 January 2018) (same); Congdon v. Cheapcaribbean.com, Inc., 
2017 WL 5069960, at *8 (N.D. Ill. 3 November 2017) (same); Western Express, Inc. 
v. Villanueva, 2017 WL 4785831 (M.D. Tenn. 24 October 2017) (same); Sae Han Sheet 
Co. v. Eastman Chemical Corp., 2017 WL 4769394 (S.D.N.Y. 19 October 2017) 
(same); HomeRun Products, LLC v. Twin Towers Trading, Inc., 2017 WL 4293145 
(D.N.D. 27 September 2017) (corporate registration does not support general 
jurisdiction); Spratley v. FCA US LLC, 2017 WL 4023348 (N.D.N.Y. 12 September 
2017) (no consent to general jurisdiction through registration to do business and 
appointment of agent for service); Australia & New Zealand Banking Group Ltd. v. 
APR Energy Holding Ltd., 2017 WL 3841874 (S.D.N.Y. 1 September 2017) (same); 
Wilderness USA, Inc. v. DeAngelo Bros. LLC, 265 F. Supp.3d 301 (W.D.N.Y. 23 August 
2017) (NY Registration statute does not support a reading of consent based on 
registration or appointment of agent); Frontpoint Asian Event Driven Fund, L.P. v. 
Citibank, N.A., 2017 WL 3600425 (S.D.N.Y. 18 August 2017) (same); Sebastian v. 
Davol, Inc., 2017 WL 3325744 (W.D.N.C. 3 August 2017) (registration to do business 
does not establish general personal jurisdiction); Gulf Coast Bank & Tr. Co v. 
Designed Conveyor Sys., LLC, No. 16-412-JJB-RLB, 2017 U.S. Dist. LEXIS 4711, at 
*5-8 (M.D. La. 11 January 2017) (under Daimler, “interpreting a registration statute 
as giving consent to general jurisdiction is untenable”); Bonkowski v. HP Hood LLC, 
No. 15-CV-4956 (RRM) (PK), 2016 U.S. Dist. LEXIS 116492, at *5 (E.D.N.Y. 
30 August 2016) (mere compliance with the state’s registration statute is not express 
consent for the state to exercise all-purpose jurisdiction); Magna Powertrain de Mex. 
S.A. de C.V. v. Momentive Performance Materials USA LLC, 192 F. Supp. 3d 824, 829 
(E.D. Mich. 2016) (registration statute does not provide any inference of general 
personal jurisdiction); U.S. Bank Nat. Ass’n v. Bank of Am., N.A., 2015 U.S. Dist. 
LEXIS 139597, 2015 WL 5971126, at *6 (S.D. Ind. 14 October 2015) (rejecting the 
argument that a foreign corporation “waived its objection to personal jurisdiction 
by registering to do business in Indiana and designating an agent for purposes of 
service of process in the State” and finding that “registering to do business in Indiana 
and also appointing an agent for purposes of service of process, does not establish 
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personal jurisdiction over a corporation”); Pitts v. Ford Motor Co., 127 F. Supp. 3d 
676, 683-84 (S.D. Miss. 26 August 2015) (finding that a foreign corporation that 
registered to do business in Mississippi, appointed an in-state agent for service of 
process, and was carrying on operations in the state, was “at most ‘doing business’ in 
Mississippi”, and did not have sufficient affiliations with the state to render it “at home” 
there for purposes of general jurisdiction); Keeley v. Pfizer Inc., 2015 U.S. Dist. LEXIS 
85282, 2015 WL 3999488, at *1 (E.D. Mo. 1 July 2015) (“If following [corporate 
registration] statutes creates jurisdiction, national companies would be subject to suit all 
over the country. This result is contrary to the holding in Daimler that merely doing 
business in a state is not enough to establish general jurisdiction. . . . A defendant’s 
consent to jurisdiction must satisfy the standards of due process and finding a defendant 
consents to jurisdiction by registering to do business in a state or maintaining a registered 
agent does not.”); McCourt v. A.O. Smith Water Prods. Co., 2015 U.S. Dist LEXIS 
110111, 2015 WL 4997403, at *1 (D.N.J. 20 August 2015), 2015 U.S. Dist. LEXIS 
110111, 2015 WL 4997403, at *4 (“The single fact that Defendant registered to do 
business in New Jersey is insufficient to conclude that it ‘consented’ to jurisdiction 
here.”); Chatwal Hotels & Resorts LLC v. Dollywood Co., 90 F. Supp. 3d 97, 105 
(S.D.N.Y. 2015) (“After Daimler . . . the mere fact of [the defendant’s] being registered 
to do business is insufficient to confer general jurisdiction in a state that is neither its state 
of incorporation [n]or its principal place of business.”); Astrazeneca AB v. Mylan 
Pharms., Inc., 2014 U.S. Dist. LEXIS 156660, *15 (D. Del. 5 November 2014) (the 
compliance of administrative registration requirement that outlines the procedure of 
doing business “does not amount to consent to jurisdiction or waiver of due process”); 
Aybar v. Aybar,     A.D.3d    , 2019 NY Slip Op 00412 (2019) (conducting in-state 
business, registering to do business, and appointing an agent for service of process are not 
sufficient contacts to establish general personal jurisdiction); Aspen American Insurance 
Co. v. Interstate Warehousing, Inc., 90 N.E.3d 440 (Ill. 21 September 2017) (the 
registration statute does not support a reading that registration to do business and 
appointment of agent for service is consent to general personal jurisdiction); Kyowa Seni, 
Co. v ANA Aircraft Technics, Co., 2018 WL 3321410 (N.Y. Sup. 5 July 2018) (no 
consent to general jurisdiction through appointment of agent and registration to do 
business); Jeffs v. Ford Motor Co., 2018 WL 3466965 (Ill. App. 12 June 2018) (same); 
Campbell v. Acme Insulations, Inc., ___ N.E.3d ___, 2018 WL 2305692 (Ill. App. 18 
May 2018) (Registration to do business is not consent to jurisdiction unrelated to in-state 
business); Perficient, Inc. v. Continuant, Inc., 546 S.W.3d 610 (Mo. App. 20 February 
2018) (no consent to general jurisdiction through registration to do business and 
appointment of agent); In re Nexus 6P Products Liability Litigation, 2018 WL 827958 
(same); State ex rel. Bayer Corp. v. Moriarty, 536 S.W.3d 227 (Mo. 2017) (same); Grice 
v. VIM Holdings Group, LLC, 2017 WL 6210891 (D. Mass. 8 December 2017) (corporate 
registration alone is insufficient for personal jurisdiction); Salgado v. OmniSource Corp., 
2017 WL 4508085 (Tex. App. 10 October 2017) (No general jurisdiction through 
registration to do business and appointment of agent for service); Amelius v. Grand 
Imperial LLC, 64 N.Y.S.3d 855 (N.Y. Sup. 11 September 2017) (same); Northern Frac 
Proppants, II, LLC v. 2011 NF Holdings, LLC, 2017 WL 3275896 (Tex. App. 27 July 
2017) (same); Hinkle v. Continental Motors, Inc., 2017 WL 3333120 (M.D. Fla. 21 July 
2017) (Registration to do business does not establish general personal jurisdiction); 
Genuine Parts Co. v. Cepec, 137 A.3d 123, 126-28 (Del. 2016) (“[I]t is inconsistent 
with principles of due process to exercise general jurisdiction over a foreign 
corporation” simply because it complied with the state registration statute and 
designated a service of process agent). 
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settled in multiple jurisdictions such as New York, California, Missouri, New 
Jersey, Texas, Delaware, Illinois, and some others.  However, the issue is still 
not settled in other jurisdictions like Pennsylvania.13 The United States Supreme 
Court has not addressed this issue so it remains unsettled. 

Other states require that either the corporation designate an agent to accept 
service of legal process (the legal documents initiating a lawsuit) in the state or 
that the state attorney general be authorized to accept process for all out-of-state 
corporations doing business within the state. The United States Courts of Appeal 
are split on whether the service over an agent is sufficient to be treated as 
consent of a corporation for the court to exercise general personal jurisdiction. 
Certain courts have held that the designation of an agent is sufficient to be 
treated as consent of a corporation for the court to exercise general personal 
jurisdiction.14 However, since Daimler, there has been an increasing trend for 

 
13 Pennsylvania’s unique registration statute, 42 Pa. C.S.A. § 5301, actually specifies 

“general” jurisdiction by providing in relevant part that registration as a foreign 
corporation in Pennsylvania “shall constitute a sufficient basis of jurisdiction to enable 
the tribunals of this Commonwealth to exercise general personal jurisdiction over such” 
entities. 42 Pa.C.S. § 5301(a)(2)(i). Thus, Pennsylvania courts traditionally have 
interpreted the statute to confer general jurisdiction and hold mandatory registration to 
do business in Pennsylvania as “consent” to general jurisdiction and some courts still 
followed such tradition following Daimler.  See e.g., Bane v. Netlink, Inc., 925 F.2d 
637, 640-41 (3d Cir. 1991); Gorton, 303 F. Supp.3d 278; Plumbers’ Local Union 
Number 690 Health Plan v. Apotex Corp., 2017 WL 3129147, at *11 (E.D. Pa. 24 
July 2017); Hegna v. Smitty’s Supply, Inc., 2017 WL 2563231, at *3-4 (E.D. Pa. 13 
June 2017); Bors v. Johnson & Johnson, 208 F. Supp.3d 648, 653–55 (E.D. Pa. 
2016); Webb-Benjamin, LLC v. Int’l Rug Grp., LLC, 2018 PA Super 187, 2018 WL 
3153602 (Pa. Super. 2018); Murray v. Am. LaFrance, LLC, No. 2105 EDA 2016, 
2018 Pa. Super. LEXIS 1064 (Pa. Super. 2018). However, several recent Pennsylvania 
decisions have found that such interpretation of the statute is unconstitutional because 
it deprives a party of due process. See, e.g., Sullivan v. A.W. Chesterton, Inc., _____, 
Case No. 18-3622 (E.D. Pa. 6 June, 2019) (Pennsylvania registration statute could not 
be read to force jurisdictional consent, and even if it can be read to impose consent, 
such consent is not voluntary and cannot be basis to confer the court jurisdiction), 
Antonini v. Ford Motor Co., 2017 WL 3633287 (M.D. Pa. 23 August 2017) (registration 
to do business, among other contacts, insufficient to make corporation “at home” 
for general jurisdiction purposes); Mallory v. Norfolk Southern Railway Co., 2018 
WL 3043601, slip op. (Pa. C.P. 30 May 2018) (finding that the Pennsylvania registration 
statute specifying “general” jurisdiction creates a Hobson’s choice, is unconstitutional 
under the due process principles, and is not voluntary consent); Smith/Hill v. United States 
Steel Co., Number 170207649, order & hearing transcript (Pa. C.P. Philadelphia Co. 
24 July 2017) (registration to do business cannot establish general personal 
jurisdiction after BNSF and Bristol-Myers Squibb Co. because a state registration 
statute cannot legitimize what is otherwise a due process violation). The issue 
remains unsettled in Pennsylvania.  

14 See, e.g., Forest Labs., Inc. v. Amneal Pharms. LLC, Number CV-14-508, 2015 U.S. 
Dist. LEXIS 23215, 2015 WL 880599, at *13-14 (D. Del. 26 February 2015) (“a 
corporation could validly consent to personal jurisdiction in a state’s courts by 
complying with a state registration statute requiring designation of an agent for 
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courts to hold that the designation of agents in accordance with any registration 
statute is not sufficient for consent.15 The United States Supreme Court has not 
ruled on this issue so it remains unsettled. 

In addition to general jurisdiction, a party can establish personal jurisdiction through 
specific personal jurisdiction, which generally refers to the court’s authority 

 
service of process”); Senju Pharm. Co., Ltd. v. Metrics, Inc., 2015 U.S. Dist. LEXIS 
41504, *13 (D.N.J. 31 March 2015) (by accepting service in the state through a 
registered agent in the state, that company has consented to be sued in that forum); 
Mittelstadt v. Rouzer, 213 Neb. 178, 328 N.W.2d 467, 469 (Neb. 1982) (designating an 
agent upon whom process may be served operates as a consent to jurisdiction and thus 
subjects the corporation to general personal jurisdiction); Perrigo Co. v. Merial Ltd., 
2015 U.S. Dist. LEXIS 45214, *16 (D. Neb. 7 April 2015); Starbucks Corp. v. S.D. 
Network LLC, Number 8:11-cv-237, 2011 U.S. Dist. LEXIS 146792, 2011 WL 
6399550, at *2-3 (D. Neb. 20 December 2011). 

15 See, e.g., Consol. Dev. Corp. v. Sherritt, Inc., 216 F.3d 1286,1293 (11th Cir. 2000) 
(holding that appointment of an agent for service of process is insufficient to subject a 
corporation to general personal jurisdiction under International Shoe); Harter v. 
Ascension Health, 2018 WL 496911 (D. Ariz. 22 January 2018) (same); Fundamental 
Innovation Systems International LLC, 2018 WL 279091 (same); Travelers Property 
Casualty Co., 2018 WL 280025 (same); Gulf Coast Bank & Trust Co., 717 F. Appx. 
394 (same); Congdon, 2017 WL 5069960, at *8 (same); Western Express, Inc., 
2017 WL 4785831 (same); Spratley, 2017 WL 4023348 (same); Wilderness USA, 
Inc., 265 F. Supp.3d 301 (same); Frontpoint Asian Event Driven Fund, L.P., 2017 
WL 3600425 (same); Bonkowski, 2016 U.S. Dist. LEXIS 116492, at *5 (same); 
Neeley v. Wyeth LLC, 2015 U.S. Dist. LEXIS 39879, 2015 WL 1456984, at *3 (E.D. 
Mo. 30 March 2015) (“Foreign corporations authorized to transact business in 
Missouri are also required to maintain a registered agent in the state. Therefore, to 
extend the Plaintiff’s reasoning to its natural conclusion, every foreign corporation 
transacting business in the state of Missouri would be subject to general jurisdiction 
here. Daimler clearly rejects this proposition”); Hazim v. Schiel & Denver Publ’g Ltd., 
2015 U.S. Dist. LEXIS 119340, 2015 WL 5227955, at *4 (S.D. Tex. 8 September 
2015) (“[E]ven if [the plaintiff] made [a] showing [that the foreign corporation had a 
registered agent in Texas], effecting service in the forum State on a registered corporate 
agent is not enough to show personal jurisdiction over the nonresident corporation.”); 
Kyowa Seni, Co., 2018 WL 3321410 (no consent to general jurisdiction through 
appointment of agent); Matter of Grabowski v. A.O. Smith Corp., 2018 WL 3158514 
(N.Y. Sup. 27 June 2018) (no consent to general jurisdiction through appointment of 
an agent and registration to do business, and no general jurisdiction over separately 
incorporated subsidiary of parent that was once at home in-state); Jeffs, 2018 WL 
3466965 (no consent to general jurisdiction through appointment of agent); Horowitz, 
2018 WL 1942525 (same); Al Haj., 2018 WL 1784126 (same); Perry, 2018 WL 
1635855 (same); Humphries, 2018 WL 1510441 (D. Ariz. 27 March 2018) (same); 
Dyson v. Bayer Corp., 2018 WL 534375 (E.D. Mo. 24 January 2018) (same); State 
ex rel. Bayer Corp., 536 S.W.3d 227 (Mo. 2017) (same); Sae Han Sheet Co., 2017 
WL 4769394 (same); Salgado, 2017 WL 4508085 (same); Aspen American 
Insurance Co., 90 N.E.3d 440 (same); Genuine Parts Co., 137 A.3d at 126-28 (Del. 
2016) (noting that it is important to set up the policy that a foreign corporation cannot 
be hauled to the state for all purposes simply because the corporation designated a 
service of process agent in the state). 
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over any individual or entities for lawsuits related to their in-state activities. 
Specific jurisdiction is fact-specific. The claims must be linked to the activities 
or contacts with the forum. To determine if specific jurisdiction is proper or not, 
a practitioner should analyze the ‘long-arm statute’ of the state where he wishes 
to commence an action. 

Most states have long-arm statutes which allow the state to reach out and obtain 
jurisdiction over anyone who is not present in the state, so long as certain 
criteria are met and exercising specific personal jurisdiction does not run afoul 
of the due process under the federal or state Constitution. In most states, there 
are a number of different criteria which will enable the court to have personal 
jurisdiction over an individual, including presence within the forum state; 
consent to be sued within the state; committing a tortious act within the state; 
ownership of property in the state; or conducting business within the state. 

When a foreign corporation (ie, a corporation not incorporated in the forum 
state) has not consented to the jurisdiction of a state’s courts, a court of that state 
is more limited in its ability to exercise jurisdiction over that corporation. In 
such cases, the court can only exercise personal jurisdiction over the corporation 
if the corporation has ‘minimum contacts’ with the forum state ‘such that 
maintenance of the suit does not offend “traditional notions of fair play and 
substantial justice”’.16  

There existed some inconsistencies among the lower courts in what would be 
sufficient to constitute “minimum contacts” for a court to exercise specific general 
personal jurisdiction. When the action arises out of or is related to the defendant’s 
contacts with the state, the quantity of contacts necessary to establish personal 
jurisdiction may be minimal. In such cases, the nature and quality of the contacts 
are the determining factors. In some instances, even a single transaction can 
trigger personal jurisdiction, so long as ‘the defendant purposely avails itself of 
the privilege of conducting activities with the forum state and invokes the 
benefits and protection of state law’.17 

What if the defendant is not subject to the general personal jurisdiction of the court 
and, further, the course of action does not arise out or relate to the defendant’s 
contact with the state? Can a court exercise specific personal jurisdiction over 
the defendant?  Courts have been historically split on this issue. Some more 
liberal states,18 such as California and Pennsylvania, applied a so-called “sliding 

 
16 International Shoe Co. v. Washington, 326 U.S. 310 (1945).  
17 Hanson v Denckla, 357 U.S. 235 (1958). 
18 The sliding scales approach was first adopted in Zippo Manufacturing Co. v. Zippo 

Dot Com, Inc., 952 F.Supp 1119 (W.D.Pa. 1997) (established a “sliding scale” approach 
to find jurisdiction against an internet provider). Since the Zippo opinion was first 
issued, the sliding scale test has been adopted by courts in the 2nd, 3rd, 4th, 5th, 6th, 
7th, 8th, 9th 10th, 11th, and D.C. Circuits. See Cuccioli v. Jekyll & Hyde Neue 
Metropol Bremen Theater Produktion Gmbh & Co., 150 F.Supp.2d 566 (S.D.N.Y. 
2001); BancMortgage Fin Corp. v. Guarantee Title & Trust Co., 2000 U.S. Dist. 
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scale approach”, analyzing whether the defendant has sufficient contact with the 
state, whether the defendant purposefully availed itself of the benefits and 
protections of the forum state, and whether the claim of those residents are 
substantially similar to those of non-residents. In Bristol-Myers Squibb Co. v. 
Superior Court of California, Number 16-466, 582 U.S. __ (2017), the United 
States Supreme Court ruled that the sliding scale approach where “the strength 
of the requisite connection between the forum and the specific claims at issue is 
relaxed if the defendant has extensive forum contacts that are unrelated to those 
claims”, in essence, “resembles a loose and spurious form of general jurisdiction”, 
in violation of the Fourteenth Amendment Due Process Clause.19 The United States 
Supreme Court further ruled that there must exist a “connection between the 
forum and the specific claims at issue” for a court to exercise specific personal 
jurisdiction. Absent such connection, no matter how much contact the defendant 

 
Lexis 9025 (E.D. Pa. 21 June 2000); Jeffers v. Wal-Mart Stores, Inc., 152 F.Supp.2d 
913 (S.D. W. Va. 2001); Mink v. AAAA Dev. LLC, 190 F.3d 333 (5th Cir. Tex. 1999); 
Noegen Corp. v. Neo Gen Screening, Inc., 109 F.Supp.2d 746 (E.D. Mich. 2000); 
MJC-A World of Quality, Inc. v. Wishpets Co., 2001 U.S. Dist. Lexis 13178 (N.D. Ill. 
22 August 2001); Uncle Sam’s Safari Outfitters, Inc. v. Uncle Sam’s Army Navy 
Outfitters-Manhattan, Inc., 96 F.Supp.2d 919 (E.D. Mo. 2000); Cybersell, Inc. v. 
Cybersell, Inc., 130 F.3d 414 (9th Cir. Ariz. 1997); Soma Med. Int’l v. Standard Chtd. 
Bank, 196 F.3d 1292 (10th Cir. Utah 1999); Butler v. Beer Across Am., 83 F.Supp.2d 
1261 (N.D. Ala. 2000); GTE New Media Servs., Inc. v. Ameritech Corp., 21 F.Supp.2d 
27 (D.D.C. 1998). 

19 Bristol-Myers Squibb Co. v. Superior Court of California, No. 16-466, 582 U.S. __ 
(2017), Slip op., at 7. See similarly Shuker v. Smith & Nephew, PLC, 885 F.3d 760 
(3d Cir. 2018) (finding that stream of commerce personal jurisdiction without state-
targeted conduct can no longer exist after Bristol-Myers Squibb Co.); Gorton, 303 F. 
Supp.3d 278 (finding that asbestos exposure when a corporation was not registered in 
Pennsylvania cannot establish jurisdiction); Crozier v. Avon Products, Inc., No. 
190385/2016, slip op. (N.Y. Sup. 31, 2018) (granting partial motion to dismiss in 
asbestos case and denying jurisdictional discovery, limiting court jurisdiction to 
adjudication of issues deriving from, or connected with, the very controversy that 
establishes jurisdiction); Hinton v. Bayer Corp., 2018 WL 3725776 (E.D. Mo. 27 July 
2018) (granting motion to dismiss and denying jurisdictional discovery in prescription 
medical device product liability case because the plaintiffs were neither enrolled in 
the trials in the state nor exposed to the marketing in the state); Hammock v. Avon 
Products, Inc., 2018 WL 3601393 (N.Y. Sup. 27, 2018) (recognizing that non-
resident plaintiffs cannot obtain specific jurisdiction over non-resident defendants for 
out-of-state exposures or injuries); Ristesund v. Johnson & Johnson, ___S.W.3d ___, 
2018 WL 3193652 (Mo. App. 29 June 2018) (No specific jurisdiction over nonresident 
defendant over injuries to non-resident plaintiff from products sold out-of-state); 
Matter of Grabowski, 2018 WL 3158514 (non-resident plaintiffs cannot obtain 
specific jurisdiction over non-resident defendants over out-of-state exposures or injuries); 
Jeffs, 2018 WL 3466965 (no specific jurisdiction where all exposure took place out of 
state); In re Santa Fe National Tobacco Co. Marketing & Sales Practices & Products 
Liability Litigation, 288 F. Supp. 3d 1087 (D.N.M. 2017) (finding that a defendant’s 
extensive involvement in product marketing, advertising, and overall business 
development is not activity directed at any other state and is thus insufficient for 
specific jurisdiction in that state). 
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has with the forum state, unless such contact would be sufficient to qualify as the 
“exceptional circumstances” under Daimler, it would be unconstitutional for a 
court to exercise specific personal jurisdiction over the defendant for a claim that 
does not arise out of or be related to the defendant’s contact with the state.20 
Mere presence on the internet, by itself, is also insufficient to purposefully avail 
a party to the state.21 However, to date, the U.S. Supreme Court has not provided 
examples as to what extent the defendant’s connections with a third party would 
constitute sufficient affiliation between the defendant, the forum, and the underlying 
controversy, subjecting the defendant to specific personal jurisdiction of the 
forum state.  This has left such issues to lower courts in specific jurisdictions to 
decide.22 

 
20 See e.g., Goellner-Grant v. JLG Industries, Inc., 2018 WL 3036453 (E.D. Mo. 19 June 

2018) (an in-state sales network does not establish jurisdiction where the product was 
not sold in-state); Rodriguez v. City of Philadelphia, 2018 WL 3036283 (E.D. Pa. 18 June 
2018) (targeting a national market does not amount to purposeful availment of the 
privilege of conducting activities in a specific state); ASEA/AFSCME Local Health 52 
Health Benefits Trust v. Abbot Laboratories, 2018 WL 3022670 (N.D. Ill. 18 June 
2018) (forum state contacts must both relate to the lawsuit and be created by the 
defendant); Campbell, 2018 WL 2305692 (finding that non-resident asbestos plaintiff 
cannot obtain specific jurisdiction over non-resident defendant for exposure to 
defendant’s products that took place elsewhere); Chavez v. Church & Dwight Co., 
2018 WL 2238191 (N.D. Ill. 16 May 2018) (dismissing non-forum aspects of putative 
nationwide class action where claims of out-of-state residents against foreign corporation 
do not arise in the forum); Chernus v. Logitech, Inc., 2018 WL 1981481 (D. N.J. 
27 April 2018) (dismissing non-forum aspect against putative nationwide class action 
for nonresident representative class plaintiff and subclass members); Huzinec v. Six 
Flags Great Adventure, LLC, 2018 WL 1919956 (D. N.J. 24 April 2018) (finding no 
specific jurisdiction where third-party claims were too attenuated from the negligence 
that allegedly caused the accident at suit); Schaffer v. Bayer Corp., 2018 WL 999980 
(E.D. Mo. 21 February 2018) (finding no specific jurisdiction over non-resident 
plaintiffs based on in-state clinical trials and product marketing where the plaintiffs 
neither enrolled in the trials nor were exposed to the marketing); Johnson v. Bayer 
Corp., 2018 WL 999972 (E.D. Mo. 21 February 2018) (same); Jordan v. Bayer Corp., 
2018 WL 837700, slip op. (E.D. Mo. 13 February 2018) (same). 

21 See, e.g., Old Republic Insurance Co. v. Continental Motors, Inc., 877 F.3d 895 (10th 
Cir. 2017) (finding that a neutral website and distribution of manuals that a federal 
agency required be uniform nationwide did not constitute directed activities towards 
any state); Kellman v. Whole Foods Market, Inc., ___ F. Supp.3d ___, 2018 WL 2938612 
(N.D. Cal. 12 June 2018) (finding no specific jurisdiction over non-resident defendants 
based on Internet presence);  

22 For example, in Hammons v. Ethicon, In re: Pelvic Mesh Litigation, and Carlino v. 
Ethicon, Inc., the Pennsylvania Superior Court addressed the issue of when defendant’s 
connections with a third party would become sufficient for specific personal jurisdiction 
over the corporate defendant itself. Hammons v. Ethicon, Inc., 2018 PA Super 172, 190 
A.3d 1248 (2018); In re Pelvic Mesh Litigation, 2019 WL 1486697 (Pa. Super. 3 April 
2019); Carlino v. Ethicon, __ A.3d __ (Pa. Super. 11 April 2019). In all three cases, non-
Pennsylvania plaintiffs claimed that the out-of-state defendants’ connections with third 
parties in Pennsylvania, namely, their collaboration with a Pennsylvania-based company 
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Federal courts follow the law on personal jurisdiction that is in force in the state 
courts where the federal court is located. Federal courts may use state long-arm 
statutes to reach defendants beyond the territory of their normal authority. In 
addition, with cases that can only be brought in federal courts, such as lawsuits 
involving federal securities and antitrust laws, federal courts may exercise 
personal jurisdiction over a defendant no matter where the defendant is found. 
Such statutes are said to provide nationwide service of process because they 
permit a federal court to exercise jurisdiction over a defendant so long as that 
defendant is located within the United States or has minimum contacts with the 
United States. 

Ascertaining Applicable Law 

Choice-of-Law Analysis 

Because a particular controversy could be brought in either state or federal 
court, ascertaining which federal or state law will apply must be examined. This 
process is generally referred to by most courts as a ‘choice-of-law analysis’. 

The choice-of-law analysis requires a court to determine whether to apply the 
law of the state where the action is pending or to apply the law of another 
jurisdiction which has an interest in the controversy. A court’s choice-of-law 
analysis generally applies only to the substantive law to use in the case because, 
in most circumstances, a court will apply the procedural law of the forum where 
the case is pending. Choice-of-law decisions affect important issues, such as the 
statute of limitations, statute of fraud, or whether punitive damages are 
available, all of which depend on which state’s law is used. 

A federal court must apply the choice-of-law principles of the state where the 
federal court is located. The Rules of Decision Act (RDA)23 provides guidance 
to courts in determining which law applies. The RDA is based upon the 
Supremacy Clause of the United States Constitution, and is the principal 
statute stating when a federal court should apply federal law and when it 
should apply state law. Under the RDA, the federal Constitution, treaties, and 
statutes enacted by Congress always take precedence, where relevant, over all 
state provisions. In the absence of a federal constitutional or statutory 
provision on point, a court must follow the relevant state constitution and 
statutes. 

 
and a physician in the design and manufacturing of products, are sufficient to impose 
jurisdiction over the out-of-state defendants.  The Court accepted the plaintiff’s position. 
Similarly, the Pennsylvania court has held that a Japanese company’s engagement of 
a Pennsylvania company as its agent for marketing, distribution, and post-marketing 
is sufficient to subject the Japanese company to specific jurisdiction in Pennsylvania. 
Vaughan v. Olympus Am., Inc., 2019 PA Super 112, 2019 Pa. Super. LEXIS 334, at 
*3 (2019). 

23 United States Code, Title 28, s 1652. 
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The most important United States Supreme Court case concerning the choice-of-
law analysis is Erie Railroad v Tompkins.24 Erie provides that in federal cases 
arising under diversity jurisdiction, the federal courts must apply state judge-
made law on any issue of substantive law. Federal rules and policies control 
matters that are essentially procedural. If the highest court of the state where the 
federal court sits has not spoken on an issue of substantive law, the federal court 
must try to determine how the state’s highest court would determine the issue if 
the case arose before it. 

Governmental Interest Analysis 

Many courts apply the ‘governmental interest analysis’ in resolving choice-of-
law issues. The governmental interest analysis seeks to balance the interests of 
the involved states and parties. Under this analysis, a party advocating application 
of a law outside of the jurisdiction must generally demonstrate that the foreign 
rule will further the interest of the foreign state and that it is therefore an 
appropriate one for the forum to apply to the case before it.25 

The governmental interest approach generally involves three steps. First, the 
court determines whether the relevant law of each of the potentially affected 
jurisdictions with regard to the particular issue in question is the same or different. 

Second, if there is a difference, the court examines each jurisdiction’s interest 
in the application of its own law under the circumstances of the particular 
case to determine whether a true conflict exists. Third, if the court finds that 
there is a true conflict, it carefully evaluates and compares the nature and 
strength of the interest of each jurisdiction in the application of its own law 
‘to determine which state’s interest would be more impaired if its policy were 
subordinated to the policy of the other state’, and then ultimately applies ‘the 
law of the state whose interest would be the more impaired if its law were not 
applied’.26 

Choice of Law in Contract Disputes 

Choice-of-law questions often arise in contract disputes where the state in which 
the contract was entered into is different from the state in which the wrong occurred. 
In many instances, however, most contracts contain choice-of-law provisions that 
delineate which jurisdiction’s law should apply if any controversy arises under the 
agreement. 

Generally, when determining which state’s law applies in a contract dispute, the 
rights and duties of the parties with respect to an issue in a contract are determined 
by the local law of the state which, with respect to that issue, has the most 
significant relationship to the transaction. 

 
24 Erie Railroad Co. v Tompkins, 304 U.S. 64 (1938). 
25 McGhee v Arabian American Oil Co., 871 F.2d 1412, 1422 (9th Cir. 1989). 
26 Bernhard v Harrah’s Club, 16 Cal.3d 313, 320 (1976).  
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This is generally determined by reviewing the following factors: the place of 
contracting; the place of negotiation of the contract; the place of performance 
of the contract; the location of the subject matter of the contract; and the 
parties’ domicile, residence, nationality, place of incorporation, and place of 
business.27 

Commencing Legal Action 

Complaint 

Generally, in both state and federal courts, a party begins a case by filing an initial 
pleading with the trial court. Although the name of this document may vary, in 
federal courts and most state courts, this document is referred to as a ‘complaint’. 

In the complaint, the filing party must provide specific information about the 
parties, jurisdiction, venue, the claim itself, and damages.28 If the filing party fails 
to include this information, the court can impose sanctions or dismiss the action 
entirely. 

The filing party must be the ‘real party in interest’ to assert the claims in the 
complaint,29 which means that the party asserting the complaint must be the 
holder of the claim. 

Service of Summons 

Once the action is filed, the filing party must serve notice of the claim on the 
defendant. Service is generally effected by the clerk of court delivering a summons 
and a copy of the complaint to the defendant. 

Although the deadline for service varies in the various state courts, in federal 
courts the claimant must serve the defendant within 90 days of filing the claim.  

The purpose of service is to give the court jurisdiction over the defendant, satisfy 
due process requirements, and provide the defendant with an opportunity to defend 
the claim. Without valid service on the defendant, the court has no jurisdiction 
and cannot enter judgment. 

Response to Complaint 

After the defendant receives notice that a complaint has been filed, the defendant 
has an opportunity to respond. The defendant can make any number of tactical 

 
27 Restatement (Second) of Conflict of Laws, s 188 (2011). 
28 In federal courts and many state courts, ‘notice pleading’ is required, which means 

that the complaint and answer are typically concise statements of the allegations, 
sufficient to give the adverse party notice of the general nature of the allegations 
against it. Conversely, several states continue to require ‘fact pleading’, which is the 
detailed recitation of the factual and legal allegations and a detailed response to each 
of these allegations. 

29 Federal Rules of Civil Procedure, Rule 17 (2018). 
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choices, such as moving to dismiss the complaint for lack of jurisdiction, improper 
venue, failure to state a claim, failure to join an indispensable party, and failure to 
properly plead. 

The defendant also can choose to answer the complaint and deny liability. This 
responsive document is referred to as an ‘answer’ or a ‘response’. In the answer, 
the defendant provides reasons why the claims of the plaintiff are incorrect, and 
asserts any other defenses to the claims being asserted by the plaintiff. 

Counterclaim 

As part of its answer, a defendant also may assert a counterclaim against the 
plaintiff. A counterclaim can be either permissive or compulsory. Permissive 
counterclaims are those claims not arising out of the transaction or occurrence 
that is the subject matter of the opposing party’s claim, but that are still permitted 
to be asserted in the action because the claim is not too far removed from the 
subject of the plaintiff’s claim.30 

On the other hand, a compulsory counterclaim is a claim that arises ‘out of the 
transaction or occurrence that is the subject matter of the opposing party’s claim’.31 
If a defendant fails to raise a compulsory counterclaim, that party waives the 
claim in any future litigation. 

Like the response to the initial claims in a complaint, the party facing a 
counterclaim must reply or make a motion against the counterclaim in order to 
avoid a default judgment against the party on that claim. 

Joinder 

In addition to determining if a counterclaim should be asserted, a defendant also 
must determine the necessity of joining additional parties as defendants to the 
action. Such parties can be joined if the claims against the co-defendants arise 
from a single transaction, occurrence, or series of transactions or occurrences 
and contain a common question of law or fact.32 

There are certain situations where additional parties must be joined, assuming 
the requirements of jurisdiction can be met. If a party is deemed to be indispensable 
to a litigation and that party’s joinder is impossible because of issues of jurisdiction, 
the complaint must be dismissed.33 

Dismissal of Complaint 

A plaintiff may voluntarily dismiss its complaint, with or without prejudice, any 
time before the defendant serves an answer or moves for summary judgment. 

 
30 Federal Rules of Civil Procedure, Rule 13(b) (2018). 
31 Federal Rules of Civil Procedure, Rule 13(a) (2018). 
32 Federal Rules of Civil Procedure, Rule 20 (2018). 
33 Federal Rules of Civil Procedure, Rule 19(b) (2018). 
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The fact that the dismissal is ‘without prejudice’ means that the plaintiff may 
bring the suit again.34 

A court also may order an involuntary dismissal of a lawsuit early on in the 
proceedings if the plaintiff fails to prosecute the case in a timely manner; if the 
plaintiff fails to obey court orders; if there is a lack of jurisdiction or venue; or if 
the plaintiff failed to join an indispensable party. 

Obtaining Information Prior to Trial  

Preservation of Information 

In the U.S., a party has the affirmative duty to preserve all case-related information 
in the anticipation or in the conduct of litigation, including all electronically 
stored information (“ESI”). If ESI that should have been preserved in the 
anticipation or conduct of litigation is lost because a party failed to take reasonable 
steps to preserve it, and it cannot be restored or replaced through additional 
discovery, the court may, upon finding prejudice to another party from loss of 
the information, order measures to cure such prejudice.35 The court may further, 
upon finding that the party acted with the intent to deprive the other party of the 
information’s use in the litigation, presume that the lost information was 
unfavorable to the party.  This could result in an instruction or finding by the 
Court that the information was unfavorable to the party and even a dismissal of 
the action or entry of a default judgment against the offending party.36 

Pre-Trial Discovery 

The process of obtaining information from a party prior to trial is known as 
‘discovery’. American discovery is far different from the limited information 
exchange that is conducted under other legal systems, and is often very confusing 
to civil law lawyers from other cultures. 

In United States courts, discovery is accomplished in many different forms, 
including automatic disclosures, depositions (taken from both written and oral 
questions), interrogatories addressed to a party, requests to inspect documents or 
property, requests for admission of facts, and requests for physical or mental 
examinations. American discovery is not limited solely to the parties to the lawsuit. 
Under United States procedures, discovery also is available from third parties who 
possess information that is relevant to the claims and defenses asserted in the 
litigation. 

Automatic Disclosure 

After an action is commenced, certain information must be exchanged between 
the parties. For example, a party must automatically disclose certain information 

 
34 Federal Rules of Civil Procedure, Rule 41 (2018). 
35 Federal Rules of Civil Procedure, Rule 37(e) (2018). 
36 Federal Rules of Civil Procedure, Rule 37(e) (2018). 
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such as the identity and location of persons who have knowledge of any 
discoverable matter.37 In fact, under the Amended Rule 26(d)(2), either party may 
issue early requests for documents 21 days after service of the summons and 
complaint, even prior to the parties’ Rule 26(f) conference.38 

These witnesses are commonly referred to as occurrence witnesses, and their names, 
phone numbers, and addresses must be disclosed to an adversary even without a 
specific request from the adversary. 

A party also must provide all documents and tangible things in the party’s 
possession relevant to any disputed fact alleged with particularity. Different 
jurisdictions may opt out of such automatic pre-discovery disclosures. 

Discovery Plan and Scheduling Order 

Prior to engaging in the discovery process, most federal courts require the parties to 
submit a joint discovery plan to the court.39 This discovery plan must state the 
parties’ views and proposals on issues about disclosure, discovery, or preservation 
of information relevant to the litigation, including the preservation of ESI.40 
Upon receiving the parties’ discovery plan, the court will issue a scheduling 
order detailing the schedules the parties shall follow in conducting discovery.41 

Depositions 

In addition to automatic disclosures, any party may take the oral testimony of 
any person thought to have information within the scope of discovery. Depositions 
may be taken of both parties and non-parties to the action, so long as those persons 
possess relevant information. 42  When a deposition is requested, the person 
seeking the deposition also may request documents held by the deponent.43 

If the deponent is a party, the requesting party may attach a request for production 
of documents to the notice of deposition of the party. If the deponent is a non-
party, the discovering party can request documents through a subpoena duces tecum. 
In a federal action, each party is generally limited to a total of 10 depositions, 
barring agreement of the parties or an order of court.44 

Interrogatories 

Interrogatories are a set of written questions addressed to a party to an action to 
be answered in writing by that party.45 In a federal action, each party is limited 

 
37 Federal Rules of Civil Procedure, Rule 26(a)(1)(A) (2018). 
38 Federal Rules of Civil Procedure, Rule 26(b)(2) (2018).  
39 Federal Rules of Civil Procedure, Rule 26 (2018). 
40 Federal Rules of Civil Procedure, Rule 26 (2018). 
41 Federal Rules of Civil Procedure, Rule 16(b)(2)-(3) (2018). 
42 Federal Rules of Civil Procedure, Rule 30 (2018). 
43 Federal Rules of Civil Procedure, Rule 34 (2018). 
44 Federal Rules of Civil Procedure, Rule 30(a)(2)(A) (2018). 
45 Federal Rules of Civil Procedure, Rule 33 (2018). 
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to 25 interrogatories. In addition to written interrogatories, a party also may 
serve requests for admission of the truth of any discoverable matters.46 

If a party makes an admission, the matter is normally conclusively established at 
trial. If a party fails to admit the truth of any matter requested for admission and 
the party making the request proves the truth of the matter at trial, the court may 
then require the party who refused to admit to pay reasonable expenses sustained 
by the party seeking the requests.47 

Production of Documents and Things 

A party also may require another to produce documents and things.48 A party facing 
the requests must produce relevant documents, papers, photographs, or must file 
an objection to their production. 

Objections to production can be made for a variety of reasons, including 
relevance to the subject matter of the case, the privileged or confidential nature 
of the documents, the difficulty and burden of producing the information, and a 
variety of other reasons. 

Physical/Mental Examination 

When the mental or physical condition of a party is in controversy, the court 
may order the party to submit to a physical or mental examination by a suitably 
licensed or certified examiner.49 

Unlike other forms of discovery, requests for physical and mental examinations 
operate only by court order. The discovering party must make a motion upon 
notice to the party to be examined and must show good cause why the examination 
is needed. 

Expert Opinions 

A party also is entitled to extensive discovery concerning any expert opinions 
that an opposing party plans to offer at trial. A party submitting expert opinions 
must provide the names of its experts to the opposing party. 

The party also must provide that party with an expert report that states the expert’s 
opinions and the basis for them, the data considered by the expert, any exhibits 
to be used by the expert at trial, and the expert’s qualifications, compensation, and 
the names of other cases (if any) where the expert has previously testified.50 The 
expert also must be made available to provide deposition testimony.51 

 
46 Federal Rules of Civil Procedure, Rule 36 (2018). 
47 Federal Rules of Civil Procedure, Rule 37(c) (2018). 
48 Federal Rules of Civil Procedure, Rule 34 (2018). 
49 Federal Rules of Civil Procedure, Rule 35 (2018). 
50 Federal Rules of Civil Procedure, Rule 26(a)(2)(A) and (B) (2018). 
51 Federal Rules of Civil Procedure, Rule 26(b)(4)(C) (2018). 
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Discoverable Information 

Generally, parties ‘may obtain discovery regarding any non-privileged matter 
that is relevant to any party’s claim or defense and proportional to the needs of the 
case, considering the importance of the issues at stake in the action, the amount 
in controversy, the parties’ access to relevant information, the parties’ resources, 
the importance of the discovery in resolving the issues, and whether the burden or 
expense of the proposed discovery outweighs its likely benefit’52 For information 
to be discoverable, it is not required that the information necessarily be admissible 
at trial.53 Non-admissible information may be discoverable if it is likely to lead 
to admissible evidence or if it relates to the identity and whereabouts of any 
witness who is thought to have discoverable information. A party who discloses 
information has a duty to supplement such information if the party learns that 
the disclosed information is incomplete or incorrect.54 

Privileged information is, however, not discoverable even if such information 
would otherwise be relevant to the proceedings and admissible at trial.55 The two 
common forms of privilege asserted by a party to protect the discovery of 
information are the attorney-client privilege and the work-product privilege. The 
attorney-client privilege protects the discovery of communications between an 
attorney and client when the client is seeking legal advice. 

Work-product immunity is a ‘qualified’ immunity that protects documents prepared 
in anticipation of litigation or for trial, by a party or that party’s representative. 
A party’s representative may include any attorneys, consultants, insurance company, 
or any other party working for the representative. Because work-product immunity 
is qualified rather than absolute, a party seeking discovery of materials designated 
as work products may be able to discover such materials by showing ‘substantial 
need of the materials in preparation of [the] case’ and an inability to obtain the 
information without ‘undue hardship’.56 

Court Intervention in Discovery Matters 

Discovery normally proceeds without court intervention. A court may intercede, 
however, by either issuing orders or awarding sanctions. For example, a court 
can prevent abuse of the discovery process by issuing a protective order preventing 
the discovery of certain information. In fact, a court can issue ‘an order which 
justice requires to protect a party or person from annoyance, embarrassment, 
oppression, or undue burden or expense’.57 

Upon the filing of a motion to compel, the court can order a party to furnish 
discovery it has refused to turn over. If a party fails to properly conduct discovery 

 
52 Federal Rules of Civil Procedure, Rule 26(b)(1) (2018). 
53 Federal Rules of Civil Procedure, Rule 26(b)(1) (2018). 
54 Federal Rules of Civil Procedure, Rule 26(e) (2018). 
55 Federal Rules of Civil Procedure, Rule 26(b)(1) (2018). 
56 Federal Rules of Civil Procedure, Rule 26(b)(3) (2018). 
57 Federal Rules of Civil Procedure, Rule 26(c) (2018). 
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or fails to abide by a court order concerning discovery, a party can seek and a 
court may award sanctions against the recalcitrant party.58 

Sanctions may include that certain matters involved in discovery be taken to be 
established, the barring of claims or defenses by the disobedient party, entry of 
judgment against the disobedient party, and holding the disobedient party in 
contempt of court. 

Interim Protection of Assets Pending Trial 

Attachment or Seizure of Assets 

In some states, such as California and Texas, prejudgment attachment is used by 
a creditor to levy and seize assets of a defendant before judgment. Other states, 
such as Pennsylvania, allow the pre-trial seizure of assets by a proceeding initiated 
by the filing of a writ of seizure. 

When seeking such pre-trial seizure of assets, a party may be required to post a 
bond in the amount of the seized assets to ensure the value of the assets are not 
detrimentally affected if the defendant is successful at trial. 

In federal courts, attachment is governed by Rule 64 of the Federal Rules of Civil 
Procedure and allows a claimant to acquire a prejudgment lien on the defendant’s 
property. In other words, in certain circumstances, attachment may be a remedy 
by which the plaintiff is permitted by the court to acquire possession of property 
owned by the defendant for satisfaction of a judgment that a plaintiff may obtain 
in the future. 

Preliminary Injunctions and Temporary Restraining Orders 

Preliminary injunctions also are available to preserve the status quo during 
litigation if a party establishes the substantial likelihood of success on the merits; 
that the movant will suffer immediate irreparable harm in the absence of the 
injunction; that the ‘balance of harm’ test favors granting the injunction; and that 
the public interest favors granting the injunction. 

Temporary restraining orders also can be granted on the application of one party 
for a limited time, pending a preliminary injunction hearing. The purpose of a 
preliminary or temporary injunction is to keep the parties, while the suit is 
pending, as much as possible in the respective positions they occupied when the 
suit began and to preserve the court’s ability to render a meaningful decision after 
a trial on the merits. 

The granting of a preliminary injunction is within the equitable discretion of the 
trial judge. A preliminary injunction should not be issued when there is an adequate 
remedy at law; some courts will therefore order the legal remedy of prejudgment 
attachment of assets rather than the equitable remedy of a preliminary injunction. 

 
58 Federal Rules of Civil Procedure, Rule 37 (2018). 
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Summary Judgment 

Generally, summary judgment is available in both United States state courts and 
federal courts. Summary judgment is appropriate in cases in which the facts 
necessary to sustain a particular claim or defense are established, and the court is 
asked to make a legal decision based upon those undisputed facts. Summary 
procedures are not intended to resolve factual disputes. The purpose of summary 
judgment is to assess if a trial on the merits is necessary. Through summary 
judgment, the court can dispose of all claims and defenses not supported by 
sufficient evidence. 

Either party can move for summary judgment, but the burden of proof necessary 
to grant the motion depends on the grounds asserted and which party filed the 
motion. Furthermore, the court has discretion to enter summary judgment against a 
party on its own initiative. 

A motion for summary judgment must be in writing and must be supported by 
all reasonable grounds. Generally, a party can move for summary judgment on 
the entire claim or part of the claim at any time during the litigation. 

The non-movant should file a response and object to the movant’s evidence, as 
only certain types of evidence are sufficient to support the motion. If the court 
grants the motion, the other party can immediately appeal; however, if the court 
denies the motion, that party cannot immediately appeal. 

Summary judgment is proper if one party can show that there is no ‘genuine 
issue of material fact’ in the lawsuit, and that the party is ‘entitled to judgment 
as a matter of law’.59 A court will go ‘beyond the pleadings’ in deciding a summary 
judgment motion, even when it appears from the pleadings that a dispute exists. 

A motion for summary judgment will nevertheless be granted if the moving party 
can show that the disputed factual issues presented by the pleadings are illusory. 
A party can show the lack of a genuine issue by a number of means. For example, 
the movant may produce affidavits or use the fruits of discovery (eg, depositions 
and interrogatory answers) to show that there is no genuine issue of material facts. 

The party opposing summary judgment cannot simply rely on its pleadings. To 
defeat a motion for summary judgment, the non-moving party must provide 
evidence, such as affidavits or other facts learned through discovery, to show a 
genuine issue of material fact exists. 

The party opposing the motion for summary judgment is typically afforded the 
benefit of the doubt by the court. All matters in the motion are construed most 
favorably to the party opposing the motion. 

Summary judgment is appropriate in cases in which the facts necessary to 
sustain a particular claim or defense are established, and the court is asked to make 
a legal decision based upon those undisputed facts. If any genuine issue of material 

 
59 Federal Rules of Civil Procedure, Rule 56 (2018). 
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fact exists, then courts typically deny the request for summary judgment and allow 
the matter to go forward to trial. 

Trial 

In a civil action, the typical standard of proof is the ‘preponderance of the 
evidence’ standard. A proposition is proved by a preponderance of the evidence 
if the trier of fact (either a judge or a jury) is convinced that it is ‘more likely 
than not’ that the proposition is true. The person making the claim or defense in 
a civil case usually carries the burden to establish his case beyond a preponderance 
of the evidence. 

Trials in the United States can be held before a jury or may be held before a 
judge in what is commonly referred to as a bench trial. If a party does not waive 
a jury trial, the trial begins with the selection of the jury in a process called voir 
dire. Jurors are selected for a trial from a pool of available jurors. During voir 
dire, the judge and attorneys question prospective jurors to find out if a juror has 
a personal interest in the trial or has a prejudice or bias that may influence him 
during the course of the trial. The attorneys may challenge jurors and ask that 
they be excused from the trial. 

After a jury is selected, the trial begins with attorneys from both sides presenting 
their opening statements to the jury. During opening statements, both the plaintiff 
and the defendant outline the proof that they will present to the jury or the judge 
during the course of the trial. Opening statements are not to be considered 
evidence ⎯ only the expectations of what each side hopes to prove throughout 
the trial. 

Following opening statements, the plaintiff presents his evidence and the testimony 
of witnesses to prove his case to the decision-maker (the judge or jury). When a 
witness is called to testify in a trial, the side that called the witness first asks 
questions in direct examination. The opposing side then has the opportunity to 
ask questions in a cross-examination of the witness. 

American cross-examination is far different from most other jurisdictions, and is 
generally more adversarial than examination in other parts of the world. Any 
physical evidence, such as documents, photographs, or products, are presented and 
numbered for identification and admission in the trial. 

During the questioning of a witness, if an attorney finds objection to a question 
that is being asked to a witness, that attorney can make an objection to the judge. 
The judge determines if the question is appropriate. The judge’s ruling to either 
sustain or overrule an objection is decided by applying the law that either permits 
or does not permit the question to be asked or answered during a trial.60 

 
60 During a jury trial, the judge functions as a gatekeeper and referee rather than as a 

trier of fact. The judge instructs the jury on applicable legal issues, and the jury decides 
all disputed factual issues. 
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In the case of a jury trial, the judge informs the jury of any pertinent information 
needed to make their decision and instructs them to disregard anything that is 
not relevant to the trial. 

The rules for determining whether information obtained during discovery can be 
introduced as admissible evidence at trial varies, depending on the type of 
evidence. For example, the admissibility of documents and reports that were 
obtained through a request for production of documents are generally admissible 
unless their contents constitute prejudicial hearsay or other inadmissible material 
under the applicable rules of evidence. 

The admission of deposition testimony is generally determined through a two-
part test. First, the party seeking admission of the testimony must show that the 
testimony would be otherwise admissible if the deponent were testifying live at 
trial. Second, as the use of a deposition statement rather than live testimony is itself 
inadmissible hearsay, the deposition statement must be presented for one of the 
three purposes: admission by a party-opponent; impeachment of a witness; or 
unavailability of the witness for trial. If only part of a deposition is entered into 
evidence by a party, the adverse party may then introduce any other parts of the 
deposition at trial. 

When each side has presented all its evidence pertaining to the trial, the plaintiff 
and the defendant ‘rest’ their case. Following the presentation of evidence by 
both sides, the plaintiff and defendant present closing arguments. 

Counsels’ closing arguments summarize the evidence that was presented throughout 
the trial and try to persuade the jury to find in favor of the client they are 
representing. As the plaintiff has the burden of proof, it has the first opportunity 
to open and close the trial. 

After closing arguments, the judge charges the jury by presenting them with jury 
instructions. In sum, the judge reads the instructions of law to the jury, defines 
all issues the jurors must decide on, and informs them of the law that governs 
the issues involved in the trial. Jurors are not allowed to decide the outcome of a 
trial based on how they would like the laws to be, but rather on the laws as they 
are. This is the sworn duty of the jury in accordance with the oath taken before 
every trial. 

When the judge finishes instructing the jury, the jury retires to a deliberation 
room to consider the trial and reach a verdict. First, the jury elects a foreperson 
who ensures that discussions regarding the trial are conducted in a sensible and 
orderly fashion, that all issues presented during the trial are fully and fairly 
discussed, and that every juror is given a fair chance to participate. If the jurors 
have a question about any part of the trial during their deliberation, they may 
write it down and have the bailiff deliver it to the judge. 

Most states require that a twelve-person jury find unanimously for either the 
plaintiff or the defendant. Some states, however, allow for a trial’s decision to be 
based on a majority as low as six. If the jury fails to reach a unanimous (or, if 
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applicable, a sufficient majority) verdict and finds itself at a standstill (what is 
known as a hung jury), the judge can declare a mistrial. 

If a mistrial should be declared, the trial may be simply dismissed or the trial 
may have to start over again from the jury selection stage. When a verdict for 
the trial has been reached, the jurors that agree with the verdict sign the form 
and notify the bailiff. The clerk then reads the verdict aloud, and the judge 
dismisses the jurors from the trial. 

Judgment and Kinds of Relief 

The most commonly sought remedy in civil commercial cases is monetary 
damages. Monetary damages are the actual damages needed to compensate a 
party for its past, present, and future losses. In cases of particularly egregious 
conduct, punitive damages may be available to punish reckless or willful bad 
conduct and deter others from similar conduct. 

Other kinds of remedies that a court may award include specific performance of 
a contract, rescission (cancellation) of a contract, sequestration (delivery to the 
court) of assets for the court to dispose of, deciding a disputed title to real 
property by ‘quieting’ (or confirming) title in a party, accounting of the finances 
of a legal business entity, disgorgement or restitution of wrongfully obtained 
profits or funds, imposition of a constructive trust over assets that rightfully 
belong to another, foreclosure of security interests, and attachment of particular 
assets in the hands of a third party. 

In addition to monetary damages, a party also can seek injunctive relief from a 
court to either prevent a party from engaging in certain behavior or otherwise 
compel that party to take certain action. Injunctions are available when 
monetary damages are inadequate. Permanent injunctions are available to a 
party that succeeds on the merits of a claim and further establishes that 
wrongful conduct is likely to occur in the future unless restrained and that 
money damages are inadequate to compensate for future loss. An injunction 
usually prohibits specified conduct, but also may require performance of 
particular actions. 

A successful party generally recovers its court costs (such as filing fees, and 
costs of trial and deposition transcripts), but not lawyers’ fees, unless a specific 
statute or the contract between the parties provides for the recovery of such fees. 
Attorneys’ fees are generally only recoverable when the laws of a state permit 
recovery of lawyers’ fees (such as in certain contractual disputes); federal anti-
trust statutes; many state consumer protection statutes; and class actions. Many 
state and federal statutes allow the recovery of attorneys’ fees only when the 
plaintiff brings its claims in bad faith. 
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Post-Trial Motions 

Any party that is unhappy with the judge’s or jury’s final determination may file 
a motion to set aside the decision and enter judgment for the losing party. To 
accomplish this, a party can submit a motion for ‘judgment notwithstanding the 
verdict’ (often called a JNOV). A JNOV is most often successful when a party 
seeks to decrease the amount of money the jury has awarded the opposing party. 

The benefit of a JNOV, as opposed to a motion for directed verdict, is that a 
verdict is reached by a judge or a jury, so if a JNOV is reversed on appeal, a new 
trial is unnecessary. To ensure that a party does not waive its right to file a JNOV 
after a verdict, it must preserve that right by filing a motion for a judgment as a 
matter of law before the case is submitted to the jury.61 

Generally, a judge will reserve his decision on the motion for judgment as a matter 
of law and submit the case to the jury. If the verdict goes against the movant and 
the judge finds that no reasonable jury could have found against the movant, then 
the judge may overturn the verdict by granting the judgment as a matter of law. 

In addition to a JNOV or a judgment as a matter of law, a party can seek a new 
trial. New trials are generally only granted when serious errors occurred during 
the course of the trial that may have affected the substantial rights of the parties 
involved in the case.62 This is known as the ‘harmless error’ doctrine. In short, 
unless the trial judge believes that the errors committed during the trial might 
have resulted in a different result, the judge cannot grant a motion for a new trial. 

A common reason for granting a new trial is that the trial judge erroneously 
admitted or excluded evidence. Other reasons may include the improper conduct 
by a party, witness, or lawyer during the course of the trial. 

In addition to errors that occurred during trial, a judge also may set aside a verdict 
and grant a new trial if the verdict rendered is against the weight of the evidence. 
In federal courts, this standard may be met when the verdict is based upon evidence 
that is false, results in a miscarriage of justice, or is excessive or inadequate. 

Finally, a court can grant a new trial because of newly discovered evidence. If a 
party bases its new trial motion on newly discovered evidence, it must show that 
the evidence was discovered since the end of the trial, that the party was 
reasonably diligent in searching for the evidence before and during trial and 
could not have reasonably found the evidence before the end of trial, that the 
evidence was material and would have likely produced a different result, and 
that injustice would otherwise result. 

The trial judge may grant a new trial on all issues or a partial new trial on a 
particular issue. This situation arises most often when a judge determines a jury’s 
verdict is reasonable as to liability but unreasonable on damages. In such a case, 
the judge can order a re-trial limited to the issue of damages. 

 
61 Federal Rules of Civil Procedure, Rule 50 (2018). 
62 Federal Rules of Civil Procedure, Rule 61 (2018). 
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Enforcement and Execution of Judgments 

If a party fails to pay a monetary judgment obtained in a state or federal court, 
that court can generally order the seizure of that party’s property or other assets. 
Generally, a creditor with a judgment must enforce a monetary judgment against 
property of the debtor through a process called ‘execution’. A judgment itself 
does not give the creditor any interest in the debtor’s property. The creditor 
remains unsecured until it obtains an interest in the debtor’s property through the 
execution process. 

Although the procedures may vary depending on the jurisdiction where 
execution is sought, execution proceedings share similar characteristics. 
Initially, if the judgment creditor (ie, the creditor who obtained the judgment) is 
unaware of the nature and value of property in which the debtor has an interest, 
the judgment creditor may obtain a court order that the judgment debtor appear 
in court for an examination regarding assets. The party also may seek other 
discovery through interrogatories and depositions to determine the judgment 
debtor’s assets. 

In some jurisdictions, judgments are only enforceable for a specified period of 
time. Execution begins with a writ issued by the court following judgment. The 
writ, typically referred to as ‘a writ of execution’, orders a levying officer, 
typically a sheriff, to seize specific property of the debtor and, upon appropriate 
notice and advertisement of sale, sell the property at auction to the highest 
bidder. 

Proceeds from the sale of property seized are applied first to payment of costs 
incurred by the levying officer and are then paid to the judgment creditor in 
partial or total satisfaction of the judgment. If the sale does not produce enough 
proceeds to satisfy the debt, the creditor may repeat the process with respect to 
other property of the debtor. 

Other actions through execution include the ability to garnish the judgment 
creditor’s wages or other assets. For example, if the debtor is a wage earner and 
his employer owes him wages, the creditor can garnish those wages. In addition, 
if the debtor has a checking account, the creditor can garnish funds from the 
account. If the debtor has a tort judgment against a tortfeasor, the creditor can 
garnish the amounts owed by the tortfeasor. If the debtor is a manufacturer and 
the purchasers of its products owe for goods purchased on credit, the judgment 
creditor may satisfy its judgment by garnishing these debts owed to the debtor 
by another. 

Garnishment procedures vary among states. In most jurisdictions, the sheriff’s 
levy of a writ of execution or garnishment writ creates an execution lien on the 
property identified in the writ. Thus, a judgment creditor becomes secured 
through levy of the writ. In some jurisdictions, the execution lien arises earlier, 
either upon issuance of the writ by a court official or upon the judgment 
creditor’s delivery of the writ to the sheriff for purposes of levy. 
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Appeal 

If the losing party in a civil lawsuit is not satisfied with the decision of the trial 
court, the losing party can appeal the case to the appropriate appellate court. 
Generally, that party must submit a petition for appeal to the appellate court 
within a set period of time. The petition generally contains the reasons why the 
party thinks the judgment is wrong and the basis for the appeal. 

In most jurisdictions, a party has one appeal as of right, meaning that the appellate 
court cannot deny the appeal.63 However, after that one appeal has run its course, 
appellate courts are generally not required to grant a party any more appeals. 

In the federal court system, an appeal generally must be filed with the Court of 
Appeals for the judicial circuit in which the trial was held. For example, a case 
tried in the United States District Court for the Western District of Pennsylvania 
must be appealed to the United States Court of Appeals for the Third Circuit. If 
either party is not satisfied with the appellate court’s judgment, that party can 
appeal to the Supreme Court that has jurisdiction over the parties. 

In the federal court system, the United States Supreme Court is the highest 
court in the land. The Supreme Court does not accept appeals as of right, but only 
hears cases brought under one of two procedures: on appeal and by certiorari. 

A party who loses a case at the federal Court of Appeals level can seek review 
by filing a petition for certiorari with the Supreme Court. This petition explains 
why the Supreme Court should review that party’s case. If the Supreme Court 
denies review, the decision reached by the relevant Court of Appeals is final. 
Thousands of petitions for certiorari are filed and rejected each year. The Supreme 
Court generally only grants review when a case involves a matter of national 
interest or the Court believes that it must decide the case to resolve conflicts among 
the circuit courts and create uniformity in federal law. 

After an appeal is filed and docketed, the appealing party (called the ‘appellant’) 
and the opposing party (called the ‘appellee’) submit briefs explaining their reasons 
for changing or not changing the trial court’s judgment. Generally, the appellant 
files the initial brief, explaining why the trial court’s decision was incorrect. The 
appellee then has a chance to respond to the appellant’s arguments. The appellant 
then files a reply in support of its initial brief and in response to the appellee’s 
brief. After the filing of briefs is completed, the parties may be granted oral 
argument in front of a panel of judges representing the appellate court. 
Essentially, an appeal is a review of the trial court’s application of the law. There 
is no jury in an appeal, nor do the lawyers present witnesses or, typically, other 
forms of evidence. The parties are limited to asserting arguments that were raised 

 
63 As discussed in the Introduction, in most jurisdictions, there is an appeal to a higher 

court as a matter of right. In some states, however, all appeals are permissive and 
accepted only on the basis of certiorari. In those jurisdictions, there is no automatic 
right of appeal to a higher court. 
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and preserved at trial. As such, the appellate court will accept the facts as they 
were revealed in the trial court, unless the court finds that a factual finding was 
clearly against the weight of the evidence. Appellate court decisions therefore turn 
on the record (ie, those documents and other evidence submitted to the trial court). 
The success of an appeal therefore depends on what occurred at trial. If an 
attorney failed to get critical, available evidence into the record or failed to object to 
something prejudicial, the opportunity to do so is waived or otherwise lost. 

The appellate court has many options in deciding an appeal. It can uphold the 
trial court’s decision in whole or reverse the decision in whole or in part. If the 
appellate court reverses the trial court’s decision or finds any other mistakes in 
the decision, the appellate court can remand the case to the trial court for the 
issuance of a new judgment based on the opinion of the appellate court. 

Conclusiveness of Judgment 

United States courts have instituted a set of rules to prevent the re-litigation of 
claims and issues. These rules are often referred to as res judicata, which is 
Latin for ‘things which have been decided’ and involve two categories of rules: 
claim preclusion and collateral estoppel. 

Claim preclusion prevents a plaintiff from bringing claims that should have been 
raised in a prior case where a judgment was entered for the plaintiff. In such a 
case, those claims are merged into the prior judgment and extinguished. Similarly, 
if a judgment is rendered for a defendant on the merits, the plaintiff’s claims also 
are extinguished, and the plaintiff is barred from raising any such claim again. 

The basic concept of claim preclusion is that a judgment is conclusive with 
respect to the plaintiff’s entire claim. As such, a plaintiff cannot split its claim. If 
the plaintiff sues upon any portion of the claim, the other aspects of that claim 
are merged into the judgment if he wins and otherwise barred if he loses. 
Significantly, once a final judgment has been rendered (and any appeals resolved), 
not even a change in the applicable law will prevent claim preclusion from 
operating. The fact that the losing party would, because of a new legal precedent, 
win the lawsuit if he were allowed to start the case over, is irrelevant. 

Like claim preclusion, collateral estoppel also acts to prevent the re-litigation of 
claims that were previously decided on their merits. Collateral estoppel provides 
that regardless of whether a plaintiff or defendant is successful in a prior action, 
the judgment rendered is conclusive for any issue actually litigated in the suit. A 
party that seeks to re-litigate one of the issues disposed of in the prior case is 
collaterally estopped from doing just that. 

Collateral estoppel always applies when both the plaintiff and defendant were 
present in the first action. By contrast, it sometimes, but not always, applies where 
only the person against whom estoppel is sought to be used was present in the 
first action. 
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Generally, only the actual parties to the first action can be bound by the finding 
on an issue. However, when a subsequent party is closely related to a party to 
the first action (such as a successor in interest to real property, a trust 
beneficiary, or an indemnitor), that party also can be estopped. 

For an issue to be subject to collateral estoppel, it must satisfy three 
requirements. First, the issue must be the same as the one that was fully and 
fairly litigated in the prior action. Second, the issue must have been actually 
decided by the prior court. Finally, the prior court’s decision on the issue should 
have been necessary to the outcome of the lawsuit. 

When a judgment rests upon alternative findings, which each on their own 
would be sufficient to sustain the judgment, courts are split about whether either 
finding should be given collateral estoppel. In most jurisdictions, the settlement 
of an action by consent of the parties has no collateral estoppel effect. Parties, 
however, can include such language in any such settlement. 

Although collateral estoppel is similar in many respects to claim preclusion, 
there are two major differences between the two concepts. First, while claim 
preclusion applies only when the ‘cause of action’ or ‘claim’ in the second 
action is the same as the one in the first action, collateral estoppel applies as 
long as any issue is the same, even though the causes of action are different. 
Second, unlike claim preclusion, which prevents a subsequent lawsuit 
altogether, collateral estoppel does not prevent a party from bringing a lawsuit, 
but merely compels the court to make the same finding of fact or law that the 
first court made on the identical issue. 

Full Faith and Credit 

In the American judicial system, a problem can arise when two related lawsuits 
are commenced in different jurisdictions. This can occur when two different 
states or even a state and a federal court hear such cases. Regardless of the 
situation, the subsequent court’s handling of the first court’s judgment is 
governed by a principle called ‘full faith and credit’, which derives from the 
Constitution.64 Generally, a subsequent state court must give a prior state court’s 
judgment the same effect that the judgment would have in the state in which it 
was rendered. 

The full faith and credit clause applies even when the second court is convinced 
that the first court made a mistake of law or fact. The full faith and credit 
principle applies not only generally, but applies specifically to the issue of res 
judicata. In short, the earlier judgment must be given exactly the same effect, in 
terms of claim preclusion and collateral estoppel, as the judgment would have in 
the court that rendered it. 

 
64 Constitution, art IV, s 1.  
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The main exception to the full faith and credit clause is that the second court 
may reconsider whether the first court had either personal or subject matter 
jurisdiction, provided that the question was either not litigated or was somehow 
waived by the parties in the first action. This procedure is often referred to as a 
‘collateral attack on the first judgment’. 
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